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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MANUEL GUDIEL GARCIA, et al,
Plaintiffs,

V. Civil Action No. 11-5271RBW)

KATHLEEN SEBELIUS

Secretary of Health and Human Services
et al.,

— N e e N

——

Defendants.
)

MEMORANDUM OPINION

The plaintiffs bring this actionnder the Alien Tort Statute, 28 U.S.C. § 1350 (2006), and
the United States Constituti@eeking redreg®r “non-consensual human medical
experimentation that took place in Guatemala from . . . 1946 to 1953, and any subsequent
medical testing that lasted beyond 1953 at the hands of American and Guatemalanatiolctor
government officials . . . who were continuing the initial program.” First Amendess@|ction
Complaint for Injunctive Relief and Damages (“1st Am. Compl.”) 11 2,Qdrrently before the
Courtare the followingmotions: (1) the United States’ Motion for Substitution on Counts 1 and
2, and Memorandum of Points and Authorities (“Gov’'t's Mot. to JufR) the United States’
Motion to Dismiss and Memorandum of Points and Authorities (“Gov’t's Mot. to Dign{&y
the Individual Federal Defendants’ Motion to Dismiss and Memorandum of Points and
Authorities (“Fed. Defs.” Mot.”); (4pefendant Mirta Roses’ Motion to Dismiss Plaintiffs’ First
Amended Complaint; and (5) the plaintiffs’ Motion for Entry of Default Jndgt as to

Defendant PAHO Director PeriagtPls.” Mot.”). Upon careful consideration of the parties’
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submissions,the Court concludes for the following reasons that the defendants’ motions to
dismiss must be granted, ati@ plaintiffs’ motion for entryf default judgment must be denied.
. BACKGROUND

The following facts are either undisputed or taken from the First Amendeg@i@am
From 1946 to 1953fficials from theUnited State®ublic Health Service and the Pan American
Sanitary Bureau condtexd medicaktudiesn Guatemaldhat “involved deliberate infection of
people with sexually transmitted diseaf&T Ds”) without their consent.” (the “Guatemala
Study”). PIs.” Consol. Opp’n, Exhibit (“Ex.”) 1 (September 2011 Report by the Presidential
Commission for the Study of Bioethical Iss{&residential ®mmission Report”)at 2, 6.
“Subjects were exposed to syphilis, gonorrhea, and chancroid, and included prisoners, soldie
from several parts of the [Guatemalan] army, patients in arstatgsychiatric hospital, and
commercial sex workers.Id. at 2. None of the subjectsf the Guatemala Studyave“their
informed consent to participate,” 1st Am. Compl. § 68, aswergnot provided with
“information about the procedures or their riskgbpto participating in the studid. § 124.

“Instead of consent from the subjects [housed in institutidhe]medical team sought

! In addition to the filings already identified, the Court considered the folpwimissions in rendering its
decision: (1) Defendant Mirta Roses’ Memorandum in Support of Matidismiss Plaintiffs’ First Amended
Complaint (“Roses’s Mem.”); (2) the Plaintiffs’ Consolidated Oppositithe United States Defendants’ Motion
to Dismiss (“Pls.” Consol. Opp’n”); (3) the Plaintiffs’ Response pp@sition to Defendant PAHO Director Mirta
Roses Periago’s Motion to Dismiss Plaintiffs’ First Amended Complaité.("Bpp’n to Roses’s Mot.”); (4) the
Reply in Support of the United States’ Motion for Substitution (“Gowtat. to Sub. Reply”); (5) the Reply in
Support of the United States’ Motion to Dismiss (“Gov't's Mot. to Dismissi\RE[6) the Reply in Support of the
Individual Federal Defendants’ Motion to Dismiss (“Fed. DeReply”); and (7) Defendant Mirta Roses’ Reply in
Support of Motion to Dismiss Plaintiffs’ First Amended Complaint (“Ras&&ply”).

2 The Court may consider the Presidential Commission Report in regohérdefendants’ motions to dismiss
pursuant td~ederal Rules of Civil Procedure 12(b)(1) and 12(b)(6) both becausayi fatts that are undisputed
by the partiesseeHerbert v. Nat'l Academy of Scienge®74 F.2d 192, 197 (D.C. Cir. 1992) (When decidiag “
motion to dismiss for lack of subject matter jurisdiction under Re@iv. P. 12(b)(1),] . . . the court may consider
the complaint supplemented by undisputed facts evidenced in the recand.hecause the Report is incorporated
by reference in the First Amended Complagselst Am. Compl 19 612; Keller v. Embassy of U.$522 F. Supp.
2d 213, 217 (D.D.C. 2007)I¢f deciding al2(b)(6) motion, the court may consider . . . ‘documents attached as
exhibits orincorporatedy referencen the complaint.” (citation omitted)).




cooperation from the institution[s] in which their prospective subject pool resiggufoliding
those institutions wit “essential supplies, such as epilepsy medication to the mental asylum,
malaria medication to the orphanage, and refrigerators for medicationg].'68.

One of the objectives of the Guatemala Stwdg“to determine whether penicillin, then
a recenty-discovered cure for syphilis, could also be used as a prophylddais]’71.
“[Alnother goal was to find the most effective way to inoculate patients wigh[ks].” Id.
72. The study wasonducted in Guatemala for sevem@sons, including thé was “a location
where [the medical team could] carry out more invasive methods of inoculation wéteaé
diseases without ethical scrutinyld. § 62. “In total, the medical team intentionally exposed
nearly 700 people to syphilis, nearly 600 to gonorrhea, and over 100 to chanai@dreus
venereal diseases|d. § 70.

The Guatemala Studfinally came to light in the [F]all of 2010.1d. 5. On November
24, 2010, President BaraGamaissued a letter to the Chair of the Preside@m@inmission for
the Study oBioethical Issuesjoting the recent revelation “that the U.S. Public Health Service
conducted research on sexually transmitted diseases in Guatemala from 1946 to 19 invol
the intentional infection of vulnerable human populations.” Pls.” Consol. Opp’'n, Ex. 1
(Presidential Commission Report) at ¥icknowledging that[t]he research was clearly
unethical,” President Obama directed “Bresidential Commission for the Study of Bioethical
Issues to . . . . oversee a thorod@gtt-finding investigatiorinto the specifics of the U.S. Public
Health Service Sexually Transmitted Diseases Inoculation 3tudy He instructed “the
Commission to complete its work within 9 months and provide [him] with a report afidisids

andrecommendations.’d.



Prior tothe release dhe Presidential Commission Report, the plaintiffs instituted this
action e March 14, 2011 SeeClass Action Complaint for Injunctive Relief and Damages at i.
The Courtstayedthe proceedings in this agending release of the Presidential Commission
Report, andfollowing its releasen September 2011, the plaintiffs amended their Complaint on
November 10, 2011, teflect the Report’s findingsSee1st Am. Compl. { 6-12.

Thenamed plaintiffs in tle caséare either the victims of or the legal heirs to victims of
the noneonsensual human medical experimentation that [the dlafés conducted in
Guatemala,id. § 18, who “bring this action individually” and as a class action on behalf of
similarly situatedindividuals,_id. 1 28. Their First Amended Complaint assgaims under the
Alien Tort Statute for violations of the prohibition against medical experimentah non-
consenting human subjects, 191 13340 (First Claim for Relief), and for gel, inhuman, or
degrading treatment, il 14247 (Second Claim for Relief). The plaintiffs also assert a
substantive due process claim under the Fifth Amendment of the United StatesuGamsick
19148-56 (Third Claim for Relief), and a claim under the Eight Amendment for ardel a
unusual punishment, il 15765 (Fourth Claim for Relief).

Eight of the nine defendandése current officéholders with the federal governméttie
“federal defendants”); they are (1) Kathleen Sebelius, Secretary of the ShatedDepartment
of Health & Human Services (“HHS”); (2) Howard Koh, Asaist Secretary for Health BHS;

(3) Vice Admiral Regina Benjamiigurgeon Generailf the United States Public Health Service;
(4) Thomas Frieden, Director of the Uniteht®sCenter for Disase Control and Prevention

(“CDC™; (5) Rima Khabbaz, Director of the Office of Infectious DiseaséseaCDC; (6) Kevin

% Defendant Mita Roses Periago did not timely respond to the plaintiffs’ first Contpkaia upon the plaintiffs’
motion, the Clerk of the Court declared her in default on September 15, EGQFLNo. 11. The plaintiffs later filed
a motion for entry of default judgment on October 6, 2011, which the Cduadslress in thidemorandum
Opinion.



Fenton, Director of the National Center for HIV/AIDS, Viral Hepatiti§DS and Tuberculosis
Prevention at the CD; (7) Gail Bolan, Director of the Division of STD Prevention at the CDC,;
and (8) Harold Varmudirector of the Mtional Cancer Institute &HS. 1d. 1 3643. The

ninth defendant is Mirta Roses PeridtfRoses”)* Director of the Pasimerican Health
Organization, formerly the Pafsmerican Sanitary Bureaud. § 44. Whilemplicitly
acknowledginghat none of the nine defendants had any involvement in the Guatemala Study,
which ended in the 1950s, the plaintiffs maintain that the defendants “are liable under the
principles of successor liability for the acts of their predecessor ¢fbilckers.” Id. § 45.

Currently before the Court are a number of motions filed byéendants asserting
various type®f immunityin response to thglaintiffs’ claims. First, the United States has
moved to substitute itself in placetbk federal defendants as to fhaintiffs’ Alien Tort Statute
claims pursuant to the Westfall Act, 28 U.S.@659(d)(1) (2006).Gov’'t’'s Mot. to Sub. at 1, 3.
Secondassuming that will be substituted in place of the federal defendavitl respect to the
plaintiffs’ Alien Tort Statute claims, the United States has moved for dismissal ef¢laasns
pursuant to Federal Rule of Civil Procedure 12(b)(1) based on sovereign imnGoitys
Mot. to Dismiss at 6 Third, the federal defendants have moved fandisal of the claims
against thenunder Rules 12(b)(1) and 12(b)(6), invoking bstitutory and qualified immunity.
Fed. Defs.” Mot. ati, 7. Fourth, defend&udses has med for dismissal of the claims against
her pursuant to Rule 12(b)(1), also asserting statutory immuRigess Mem. at 12. In
addition to the defendants’ motions, the plaintiffs have moved for entry of default judgment
against defendant Roses baseder failure to timely respond to the plaintiffs’ complaint. PIs.’

Mot. at 1, 2-4.

* The plaintiffs refer to this defendant as “Mirta Roses Periago,” Pls.’ &1dt, while she calls herself “Mirta
Roses,” Roses’s Mem. at 1. The Court will refer to her @s&R’ in this Memorandum Opinion.



[I. STANDARD S OF REVIEW
When adefendant moves for dismissal under Rule 12(b)¢hg plaintiff]] bear[s] the
burden of proving by a preponderance of the evidencehtb&aurt has subject matter

jurisdiction.” Bitonv. Palestinian Interim Sefsov’t Auth., 310 F. Supp. 2d 172, 176 (D.D.C.

2004);seeLujan v. Defenders of Wildlife, 504 U.S. 555, 561 (199&)court considering a Rule

12(b)(1) motiormust“assume the tith of all material factual allegations in the complaint and
‘construe the complaint liberally, granting [a] plaintiff the benefit of akiahces that can be

derived from the facts alleged.Am. Nat'l Ins. Co. v. FDIC, 642 F.3d 1137, 1139 (Dir.

2011) (quoting Thomas v. Principi, 394 F.3d 970, 972 ([TIi€.2005)). However,“the district
court may consider materials outside the pleadings in deciding whether to gratitratm

dismiss for lack of jurisdiction."Jerome Stevens Pharnnc. v. FDA, 402 F.3d 1249, 1253

(D.C.Cir. 2005) (citingHerbert v. Nat'l Acadof Sciences974 F.2d 192, 197 (D.C. Cir. 1992)).

A Rule 12(b)(6) motion tests whether the complaint “state[s] a claim upon whieh rel
can be granted.” Fed. R. Civ. P. 12(b)(6)o survive a motion to dismiss [under Rule
12(b)(6)], a complaint must contain sufficient factual matter, acceptiedeago ‘state a claim to

relief that is plausible on its face.Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotiBei!

Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A claim is facially plausible “when the

plaintiff pleads factual content that allows the court to draw [a] reason#éterine that the
defendant is liable for the misconduct allegetli’ (citing Twombly, 550 U.S. at 556). While
the Court must “assume [the] veracity” of any “weléaded factual allegations” in the

complaint, conclusory allegations “are not entitled to the assumption of tidthat 679.



lll. ANALYSIS

The Court will first address the Unit&lates’s rotion to substitute, after which it will
turn to the United States&nd the federal defendantabtions to dismiss.It will thenconsider
the plaintiffs’ motion for entry of default judgment agaidetendanRoses, followed by
defendanRosess motion to dismiss.
A. The United States’s Motion to Substitute

1. The Westfall Act

“The Federal Employees Liability Reform and Tort Compensation Act of 1988,
commonly known as the Westfall Act, accords federal employees absolutaityfinom
commontaw tort claims arising out of acts they undertake in the course of thieiabffuties.”

Osborn v. Haley, 549 U.S. 225, 229 (2007) (citing 28 U.S.C. § 2679(b)[)e WestfallAct's

‘core purpose,’ as the Supreme Court has explained, ‘is to religeeecbemployees from the

cost and effort of defending the lawsuit, and to place those burdens on the Government’s

shoulders.” Wuterich v. Murtha, 562 F.3d 375, 380 (D.C. Cir. 2009) (quoting Osborn, 549 U.S.

at 252). This purpose is achieved throughwhestfall Act’s substitutionprovision, which
providesthat:

Upon certification by the Attorney General that the defendant employee was
acting within the scope of hi®r her] office or employment at the time of the

incident out of which the claim arose, any civil action or proceeding commenced
upon such claim in a United States district court shall be deemed an action against
the United States under the provisions of this title and all references thereto, and
the United States shall be substituted as #my glefendant.

28 U.S.C. § 2679(d)(1)In Wuterich the District of Columbia Circuprovided the following
description of the Westfall Adtamework:
[W]hen a federal employee is hamed in a tort suit, the Attorney General or

his designee may certify that the employee was “acting within the scopefof his
her] office or employment at the time of the incident out of which the claim



arcse.” Upon the Attorney Genersl'certification, the federal employee is
dismissed from the case and the United Statesulbstituted as the defendant in
place of the employee. Thereafter, the suit is governed by the Federal Tort
Claims Act (“FTCA”) ard is subject to all of the FTCA’exceptions for actions in
which the Government has not waived sovereign immunity. Whenob these
exceptiors applies, the Attorney Genemakertification converts the tort suit into

a FTCA action over which the federal court lacks subject matter jurisdictobn an
has the effect of altogether barring plaintiff's case.

A plaintiff may contestthe Attorney Generad’ scopeof-employment
certification before a district courtOnce a plaintiff advances this argument, the
certification “constitute[s]prima facie evidence that the employee was acting
within the scope of his employment.” To rebut tcertification and obtain
discovery, a plaintiff must “alleg[e] sufficient facts that, taken as true,ldvou
establish that the defendant[’s] actions exceeded the scope of [k]yement.

If a plaintiff meets this pleading burden, he may, if necesstgin “limited
discovery” to resolve any fagl disputes over jurisdiction.

This court has made it clear that “[n]Jot every complaint will warrant
further inquiry into the scopef-employment issue.” Consequently, where a
plaintiff fails to allege sufficient facts to rebut the certification, the United State
must be substituted as the defendant because the federal employee is absolutely
immune from suit.
562 F.3d at 38@1 (internal citations omitted).
TheWestfall Actexempts two typesf claimsaganst federal employees from its
substiution requirement: (1) claim®rought for a violation of the Con#ition of the United
States,” 28 U.S.C. § 2679(b)(2)(A), and (2) claims “brought for a violation of a statiie of t

United States under which such action against an individual is otherwise authodz&d,” i

2679(b)(2)(B);seeUnited States v. Smit#99 U.S. 160, 166-67 (1991).

2. Application of the Westfall Actto the Plaintiffs’ Claims

The first two counts of the First Amended Complaie¢k to hold the federal defendants
liable fortortious acts “in violation ofhe law of nation§that] are therefore, actionable under
the Alien Tort Statute, 28 U.S.C. § 1350.” Am. Compl. {1 135, 142. In resqotieseclaims,
the Attorney General’s designee hasomitted a Westfall Act certification stating that the federal

defendants “were acting within the scope of their federal office or emplatyat the time of the



incidents out of which the plaintiffs’ claims arose.” Gov't's Mot. to Sub., Ex. 1 if©atton of
Scope of Employment) atL.

The Court must initially address a somewhat peculiar issue raised by the Shaitesis
Westhll Act certification. Athough thecertification states that the federal defendéawese

acting within the scope dlfeir federal office or employmeat the time of the incidents out of

which the plaintiffs’ claims aroskid. (emphasis added), the “incident[]” upon which the

plaintiffs’ claims are based is the Guatemala Study, wies conducted in the 1950s, long
before the federal defendants even assumed office. The United States seemingl{eagiasow
thislogical disconnect, but asserts that “[s]ubstitution [under the Westfalig\ptpper even
when thenamed federal employees were aotually involved in the alleged misconduct.”
Gov't's Mot. to Sub. at 3 n.4. In support of this proposition, the United States relies on the
Supreme Court’s decision in Osbowhere theCourt held that aWestfall Act certification is
proper[even] when a federal officer clggad with misconduct asserts, and the Government
determines, that the incident or episode in suit never occurred.” 549 U.S. ati&Qourt
reasoned thdiecause¢he Westfall Act shieldsegligent employees both “frohability [and]
from suit . . . ‘asa matter of course, . . it would make scant sense to read the Act as leaving an
employee charged with amtentional tortto fend for himself when he denies wrongdoing and
asserts he ‘engaged only in proper behavior occurring wholly within the schiseodfice or
employment.’ Id. at 248 (footnote and citatiowsnitted emphasis added). Rejectidgstice

Breyer'sposition that “when, in fact, ‘nothing involving the employee happened atall . . . no

® As the United States notes and the plaintiffs do not dispute, Gov't'st¥8ub. Reply at 1 n.1he plaintiffs’
claims under the Alien Tort Statute do not fall wittihe Westfall Act’'s exemption for actions “brouddit a
violation of a statute of the United State28 U.S.C. § 2679(b)(2)(B), because the Alien Tort Stdfata
jurisdictional statute only,” and “[a] claim brought under the [stdtuberefore does not allege Violation ofa
statute of the Unite8tates’satisfying the Westfall Act exceptignAli v. Rumsfeld 649 F.3d 762778 (D.C. Cir.
2011) (citations omitted).



Westfall Actimmunity would be available,'the Osborn Court noted that “Congress did not, and
sensibly should not, command that innocent employees be left otlhtsitestfall Acts grant of
suit immunity.” 1d. at248 n.12 (citationsmittedand emphasis in original).

Osborrss rationalelogically extends to the situation at hand. Indeed, the plaintiffs’ own
allegationsacknowledgeat least implicitlythat the federal defendants had nothing to do with
the Guatemala Studysee1st Am. Compl. 11 36-43 (seeking to hold the federal defendants
liable based on their status as the “successor efftdder[s] for the . . . persons who were
directly responsible for the unlawful actions alleged herein,” but allegingrangdoing on the
federal defendants’ part Thus, a“innocent employees,” the federal defenddstsould not . . .

beleft outside the Westfall Act’s grant of suit immunityOsborn, 549 U.S. at 248 n.12 (citation

omitted). The Court therefore deems tthated States’s invocation of the Westfall Act’'s
certification procedure appropriate g case.Consequently, under thaw of this Circuit, the
certification “constitute[s] primé&acieevidence that the [federal defendants were] acting within
the scope of [their] employment,” and “[t]o rebut the certification and obtain digcqties]
plaintiffs must “alleg[e] sufficient facts that, taken as true, would establatilth defendant[s’]
actions exceeded the scope of [their] employment.” Wutebigh F.3d at 38lir{ternal
quotation marks anditations omittedy’

The plaintiffs seek to Bt the government’s Westfall Act certification by showing that

actions taken by the federal defendants’ “predecessor officehbidemnection with the

® The plaintiffs maintain that judicial review of a scegieemployment certification under the Westfall Act is
“[m]agnified” where, as here, the consequence of the certification woutitddlénhmunity for the federal
defendants. Pls.” Consol. Opp’n at12 (citingGutierrez de Martinez v. Lamagn®15 U.S. 417, 4230 (1995),
andStokes v. Cross327 F.3d 1210, 1213 (D.C. Cir. 2003But the language the plaintiffs highlight from
Lamagnoand_Stokesnerely recognizes that Westfall Act certifications are judicially reviewahlgither decision
held that a heightened level of scrutiny applies in cases where a Westfall tAictatiem would result in complete
immunity against a plaintiff's claimsSeeLamagng 515 U.S. at 434Stokes 327 F.3d at 1213. The Court
therefore will not employ any sort of “magnified” judicial reviewdonsidering the federal defendants’ Westfall
Act certification, and will instead apply the settled law of this Circhitn., Wuterich 562 F.3d at 3882.

10



Guatemala Study were outside the scope of their employmenPIsSe€onsol. Opp’n at 13-20.
This argumentof courserests on the premighat the federal defendants can be held
individually liable based solely othe misconduct of theifpredecessor officeholdefs|d. at 14;
seelst Am. Compl. 11 36-43However, there is no legal bass imposing such liability. See

Lombard v. United States, 690 F.2d 215, 227 (D.C. Cir. 1982) (“The individually named

defendants are . improperly joined because it is not claimed that they actually patezipn

the alleged violations.” (quotingaswell v.Brown, 683 F.2d 261, 268 (8th Cir. 1982)). The

plaintiffs thus cannot rebut the Unitethfs’s Westfall Act certification by relying on
allegations relating to the @ans of the federal defendantpredecessor officeholders”; rather,

they must show it the federal defendessthemselvesicted outside the scope of their

employment.SeeWuterich 562 F.3d at 381 (“To rebut the certification and obtain discovery, a
plaintiff must ‘alleg[e] sufficient facts that, taken as true, would establish thd&fgndant[’s]
actions exceedetthe scope of [his] employment.” (emphasis added and citation omitted)).
Resisting this conclusion, the plaintiffs argbat thefederal defendants “are liable under
the basic principles of successor lidili Pls.” Consol. Opp’n at 34Yet, theycite no case law
illustrating thesesupposedlybasic principles.”1d. The only authority they do cite is Federal
Rule of Civil Procedure 25(d), id., which provides that “[a]n action does not abate when a public
officer who isa party inan official capacityies, resigns, or otherwise ceases to holdeffi
while the action is pending,” and that “[t]he officesuccessor is automatically substitiasch
party,” Fed. R. Civ. P. 25(d). According to the plaintiffs, “[t]his procedural rudereflection of
the rule that an officeholder’s death, resignation or cessation to hold officeonidlave a
plaintiff with no remedy.” PIs.” Consol. Opp’n at 34. But here again, the plaintités o&f

authority discussing the “rule” that Rule 25(d) is purpdistéa reflection of.” Id. And Rule

11



25(d) is, in any event, plainly inapposite here because, by its tensy applies when a public
officer is sued in his “official capacityFed. R. Civ. P. 25(d), and insofar as the pitimare
seeking to rebut the United States’s scoperaffloyment certificatiortheyare necessarily
suing thefederaldefendantsn their individual capacitie5 Finally, the plaintiffs’conception of
successor liability would lead to the unfair and perplexing result of imposingdodiiability
on innocentederal officials based solebn the misconduct of their predecessadrhe
plaintiffs’ successor liabilitgheow is, in a word without merit®

The Court must therefore focus on the plaintifségations with respect to the federal
defendants onlyrather than their predecessoonstruing the First Amended Complaint
liberally, theonly conducbf the federal defendants alleged by the plaintsfheir assumption
of public office decadesfter the Guatemala Study endegeelst Am. Compl. Y 36-43. he
plaintiffs, not surprisingly, have set forth facts showinghat thefederal defendants’
assumption of public officeccurredoutside the scope tlieiremployment. Accordingly,
becausé¢he plaintiffs have failed “to allege sufficient facts to rebut the certificatfrmUnited
States mudbe substituted as the defendant” with respethiéqlaintiffs’ claims under the Alien
Tort Statuteand those claimare, in turnconvertednto FTCA claimsagainst the United States
“subject to all of the FTCA'’s exceptions for actions in which the Government has inetiwa

sovereign immunity.”"Wuterich 562 F.3d at 380-8(titing Osborn 549 U.S. at 230).

" The plaintiffs do not assert that they are suing the federal defendamesriofficial capacities. However,
assuming that they were, their suit webble regarded as one against the United States and sovereign immunity
would consequently bar their claims for money damages absent a wiaivar immunity. SeeClark v. Library of
Congress750 F.2d 89, 1024 (D.C.Cir. 1984) (“If a plaintiff seeks toecover damages from a defendant in his
personal, individual capacity then there is no sovereign immunity lmer&gn immunity, however, does bar suits
for money damages against officials in ttefficial capacity absent a specific waiver by the gowegnt.”

(collecting cases)Partovi v. MatuszewskiNo. 095334, 2010 WL 3521597, at *1 (D.C. Cir. Sept. 2, 2010) (per
curiam) (“Claims brought against governmefficials in their official capacityare generally treated as claims
against the United States itself.” (citikgntucky v. Grahap73 U.S. 159, 1666 (1985).

8 As the federal defendants point out, the concept of successor liability afppbaranique to corporate litigation.
SeeFed. Defs.” Mot. at 11 n.19.

12



B. The United States’s Motion to Dismiss

The United States moves to dismiss the plaintiffs’ Alien Tort Statute claims pursuant to
the FTCA's “foreign country exception.” Gov’t's Mot. to Dismiss at 8. AlthoughRREA
“gives federal district courts jurisdiction over claims against the UntgdsSfor injury ‘caused
by the negligent or wrongful act or omission of any employee of the Governmeatastiig
within the scope of his office or employment, under circumstances where ited States, if a
private person, would be liable to the olaint in accordance with the law of the place where the
act or omission occurred,” the Act contains a number of exceptions thaff'lisitvaiver of

sovereign immunity.”_Sosa v. Alvard#achain 542 U.S. 692, 700 (2004) (quoting 28 U.S.C. 8§

1346(b)(1)). At issue here is the FTCA'’s exception for “[a]ny claim arising in a foreign
country,” 28 U.S.C. § 2680(k), commonly called the “foreign country exception,” Sosa, 542 U.S.
at 701. “[T]he FTCA'’s foreign country exception bars all claims based on amy smjffered in
a foreign country, regardless of where the tortious act or omission occuldedt’712.

Here, the plaintiffs’ Alien Tort Statute claims all arise out of injuries suffered in
Guatemala, anthe claimsarethusbarred by the FTCA'’s foreigoountry exception. The
plaintiffs concede as much by “acknowl@dg] that, under ordinary circumstances, the
exception to the general FTCA waiver of sovereign immunity . . . does not apply hausdec
the facts of this case fall within the ‘foreign ey’ exception to the sovereign immunity
waiver.” Pls.” Consol. Opp’n at 22 (citing Sosa, 542 U.S. at 712). They neverthelesshassert t
“the exception would work an injusti@e this case” and accordingly ask the Court to create a
“limited carveout to the foreign country exception to the sovereign immunity waiudr.This
the Court cannot do. Because the FTCA'’s foreign country exception applies, thek Stattes’s

sovereign immunity remains intact and the Court consequently lacks subjectjonisitiection

13



over theplaintiffs’ Alien Tort Statute claimsSeeHarbury v. Hayden, 522 F.3d 413, 423 (D.C.

Cir. 2008) ([W]e lack subjecimatter jurisdiction to consider Harbury@rt claims . . . [that] fall
within [the FTCA's]foreigncountryexceptia.”). And this Courts, of course, “powerless to
create its own jurisdiction” dito employ untethered notions of what might be good public

policy to expand [its] jurisdictiafi Whitmore v. Arkansas, 495 U.S. 149, 155-56, 161 (1990).

Thus, the United tates’s motion to dismiss the plaintiffs’ Alien Tort Statute claiandack of
subject matter jurisdiction must lgeanted.
C. The Federal Defendants’ Motion to Dismiss

The plaintiffs assert constitutional claims under the Fifth and Eighth Amendanaist

the federal defendasmpursuant to Bivens v. Six Unknown Named Agents of Federal Bureau of

Narcotics 403 U.S. 388 (1971).Seelst Am. Compl. 1 148-65; Pls.’ Consol. Opp’n at 22.
The federal defendants argue that thetgens must belismissedecause the plaintiffs “concede
that the . . . federal defendants did not personally violate any constitutional gt 'Defs.’
Mot. at 11. The Court agree®.

For aBivensclaim to survive a motion to dismiss, “[tlhe complaimtistat least allege

that the defendant federal official was personalixolvedin the illegal conduct.”Simpkins v.

District of Columbia 108 F.3d 366, 369 (D.C. Cir. 1997) (emphasis adde@Ashcroft v.

Igbal, 556 U.S. 662, 676 (2009)Kécause vicarious liability is inppcable toBivens and §

1983 suits, a plaintiff must plead that each Government-official defendant, throusffidia¢'s

own individual actions, has violated the Constitution.” (emphasis addgd));Ibrahim Zhao v.

° The United States did not me to substitute itself in place of the federal defendants under the WAstfalith
respect to the plaintiffdBivensclaims, presumably because the Act expressly does not apply to ‘thaonght for
a violation of the Congution of the United States 28 U.S.C. § 2679(b)(2)(A).

9 The federal defendants actually couch their arguments in terms of qualiffechity. SeeFed. Defs.’ at 11. But
because their motion can be resolved by conducting a straightforward2Ru)é5) analysis, the Court neadt
address the qualified immunity argument.
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Unknown Agent of CIA, 411 Fed. App’x 336, 336 (D.C. Cir. 20@®r curiam)“Appellant

failed to state a claim undBivens. . .against the Secretary of the Department of Homeland
Security because he did not allege that the Secretary, throughwmeindividual actionshas

violated the Constitution.” (quoting Igbal, 556 U.S. at 678)sleyv. Hawk 108 F.3d 1396,

1396 (D.C. Cir. 1997) (per curiam) (“[T]he district court properly concluded that apptlked
to state @ivens claim against defendants Hawk and Megathlin. Absegiaél@s concerning
personal involvement by those defendants, appellant’s Eighth Amendment clainss$ tgn
are nothing more than an allegatiorr@dpondeat superiomhich is not cognizable in_a Bivens
action.”). The plaintiffscontencthat theyare dtempting to hold théederal defendants liable
under ‘principles of successor liability,” raghthan principles divicarious liability or
respondeat superior.” PIs.” Consol. Opp’n at 34. tBat is a distinction without a difference.
Thebottom lineis that a federal official cannot be held liable unBetfensabsent personal
involvement in the alleged illegal condu@eelgbal, 556 at 676.Because the plaintiffs concede
that thefederal defendantsad no personal involvement in the Guatemala\ys&gePIs.’
Consol. Opp’n at 34acknowledging that the “[p]laintiffs atgnable to seek a remedy from the

individuals whoactually committed the original wrongsecause they have all died” (emphasis

added)), they haviailed to state 8ivensclaim agaist the federal defendantdloreover,even
assuming that Bivensclaim could be maintained against a federal official based on a theory of
successor liability, the Court hakeady concludethat the plaintiffs’ successor liability theory
has no legal lms. Seesupraat 1112. Thefederal defendants’ motion to dismiss the plaintiffs’
Bivensclaimsmustthereforebe granted.

In addition to monetary damages, the plaintiffs seek a “declar[ation] tlead]gfendants

have violated [the p]laintiffs’ human rights and the laws of the District of Coiluand the
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United States,” as well &esquitable relief[] permanently enjoining [the d]efendants from further
engaging in human rights abuses against [the p]laintiffs and other inhabitantseh&aa’ 1st
Am. Compl. at 45-8. The federal defendants assert that “[tlhese requests fail as a matter of
law” because the plaintifffiave no standing to seek equitable relief from the individual
defendants,” Fed. Defs.” Mot. at 18, and the plaintiffs fail to respond to this argumtleeir
opposition brief, se generallyls.” Consol. Opp’n.“It is well understood in this Circuit that
when a plaintiff files an opposition to a dispositive motion and addresses onlg eegiaments
raised by the defendant, a couryrireat those arguments that the plaintiff failed to address as

conceded.”Hopkins v. Women'’s Div., Gen. Bd. of Global Ministries, 284 F. Supp. 2d 15, 25

(D.D.C. 2003),aff'd 98 Fed App’x 8 (D.C.Cir. 2004),citedwith approvalin Lewis v. District

of Columbia, No. 10-5275, 2011 WL 321711, at *1 (D.C. Cir. Feb. 2, 2011) (per curiam).

Accordingly, the Court wildeem the federal defendants’ argument concadedlismiss the

plaintiffs’ requests for equitable relief.

D. The Plaintiffs’ Motion for Entry o f Default Judgment Against Defendant Roses
Feckeral Rule of Civil Procedure 5%éts forth a twestep process for a party seeking

defaultjudgment entryof default followed byentryof defaultjudgment. DirecTV, Inc. v.

Agee 405 F. Supp. 2d 6, 7 n.1 (D.D.C. 2005)rst, after a defendant hafiled to plead or
otherwise defend” against an actitim plaintiff may request that the clerkanfurtenter default
against that defendant. Fed. R. Civ. P. 55(a). Second, following the @etiyef default, and
where the plaintiff's claim is not for a sum certain, the plaintiff rfaaply to the courfor a

default judgment.”ld. 55(b)(2). “[B] ecause it seems inherently unfair to use the court’'s power
to enter and enforce judgmentsaggenalty for delys in filing,” and becausestrong policies

favor resolution of disputes on their meritsgurts generallgisfavor default judgments.
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Jackson v. Beech, 636 F.2d 831, 835, @3&. Cir. 1980). Accordingly, a tlefault judgment

must normally be viewedsaavailable only when the adversary process has been halted because

of an essentially unresponsive party,” for “the diligent party must be protestdael be faced

with interminable delay and continued uncertainty as to his riglds &t 836 (citatioromitted).
Theplaintiffs filed their Complainin this caseon March 14, 2011, andefendanfRoses

was servedvith a summons on July 12, 2011. PlIs.” Mot. & 1Afterdefendant Roses failed to

respond to the @nplaint within 60 days, the plaintiffdéid a motion for entry of default against

Roses on September 14, 2011, ECF No. 10, which the Clénk Gburt granted on September

15, 2011, ECF No. 11. The plaintiffs then “mailed a copy of the docket reflecting the Entry of

Default to [Roses] via fitsclass, certified mail with delivery confirmation to both her business

and home addresses,” and “[a]ll four mailings were confirmed as receivisd. MBt. at 2. On

October 6, 2011, the plaintiffs filed the instant motion for default judgment against FReses

id. at 1. That same day, the Court entered a Mi@utler directing, among other thinghe

federal defendants to respond to the plaintiffs’ First Amended Complaint on or beforey3nua

2012. Minute OrdeiGarcia v. SebeliyCiv. No. 11-527 (D.D.C. Oct. 6, 2011) (RBW). In

accordance with the deadline that the Court set for the federal defendantssu®osied her
motion to dismiss&nd made her first appearance in the ceséanuary 9, 2012SeeRoses’s
Mem. at 1.

DefendanRosespposes the entry aefdefault judgment andeeks to have the Clerk’s
entry ofthedefault vacatedSeeid. at 4; Roses’s Reply at 46b6. Under Rule 55(c)[t]lhe court
may set aside an entry of default for good caused. R. Civ. P55(c). The decisiorno set

aside an entry of default lies within the district court’s discretitatkson636 F.2d at 836. Ifi

exercising its discretion, the district court is supposed to consider ‘wi{gjitbe default was
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willful, (2) a setaside would prejudice plaintiff, and (3) the alleged defense was meritorious.”

Mohamad v. Rajoub, 634 F.3d 604, 606 (DO@. 2011)(citation omitted).

Regarding the willfulness factor, “[b]ad faith is not necessary to condhadé¢he

defendant acted willfully.”_Delta Sigma TiaeSorority, Inc. v. LaMith Designs, Inc.,2F.R.D.

20, 25 (D.D.C. 2011). “The boundary of willfulness lies somewhere between . . . a negligent
filing error, which is normally considered an excusable failure to respond, antexatel

decision to default, which is generally not excusablé&(citation omitted). Herejefendant
Roses provides no explanation for why she defautteidis difficult to ascertain whether the
default was willful. The plaintiffs maintain that Roses’s “continued silence thsstéailure to
respond is a demonstration that such failure was willful,” Pls.” Opp’n to Roses!saM&tand
theCourt is inclined to agreeStill, in the absence of affirmative proof of willfulness, and
recognizing that “all doubts are resolved in favor of the party seeking’ fetief an entry of

default,Jackson636 F.2d at 836, the Court finds that the willfulness factor weighs only slightly

against vacating the default.

The remaining two factors, however, weigh heavily in favor of tvagdhe default.As
to the second factor, the plaintiffs have not shown or even argued that Roses’s dethggure|
them. Nor could they, since this case was staydlde plaintiffs’ requedbr several months
pending release of the Presidential Cossiun Report, the Court engera briefing schedule
after the Report was released governing the filing of dispositive motiothRases filed her
motion to dismiss in accoatice with that briefing schedul@his is therefore na situation
where “the adversary process has been halted becausessemtially unresponsive party,”
Jackson636 F.2d at 83€citation omitted); rather, the litigation proceededlue courselespite

Roses’'glefault Finally, asthe Court will explain belowRoses’s alleged defense is indeed
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meritorious, for she is entitled to statutory immunity both from suit and legal grdgses22
U.S.C. 8§ 288d(b). The Coutthierefore musset aside the Clerk’s entry of default, and deny the
plaintiffs’ motion for entry ofa default judyment against Roses.
The plaintiffsmaintain that ithe Courtdecides to vacatihe default, Roses should be
ordered “to reimburse them for mailing and court costs and attorney’méeesed in sending
numerous notices and filing for default because of her failure to respond.” PIs.” Opp'nt
Roses’s Mot. at 9. Roses does olgject or evemespond to this requesgeeRoses’s Reply at
14-15. “I n determining whether to exercise its discretion to set aside a default,istrica d
court has inherent power to impose a reasonable condition on the vacatur in order to avoid undue

prejudice to the opposing party.Capital Yacht Club v. Vessel AVIVA228 F.R.D. 389, 395

(D.D.C. 2005) (quoting?owerserve Int’l, Inc. v. Lay39 F.3d 508, 515-16 (Zcir. 2001).

And “[t]lhe condition most commonly imposed is that the defendant reimburse théfdiaint
costs—typically court costs and attorney’s feegcurred because of the defaulThorpe v.
Thorpe, 364 F.2d 692, 694 (D.Cir. 1966). The Court finddhe imposition of this condition
appropriatenere,in view of Roses’s initial failure to respond to the Complaintthredcostsand
attorney’s feesncurred by the plaintiffs as a result of Roses’s default. TthesCourt will
condition its vacatur ohe Clerk’s defaulupon Roses’s reimbsement of the plaintiffs’
reasonable feeand costs, subject tbeterms set forth in the Order accompanytinig
Memorandum Opinion.
E. Defendant Roses’Motion to Dismiss

The plaintiffs bring this action againdeéfendanRoses in her official capacity as the
current Director of the PaAmerican Health Organization (“PAHO”) (which was formerly

called the ParA\merican Sanitary Bureau), based on that organization’s involvement in the
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Guatemala Study. Sé&ds.’ Opp’n to Roses’s Mot. at 9 n.3, 1, 3. Roses moves to dismiss the
plaintiffs’ claims for lack of subject matter jurisdiction, asserting immunity utider
International Organizations Immunities Act of 1945 (“IOIA”), 22 U.S.C. § 288a(b) (2006).
Roses’s Mem. at. For the following reasons, the Court agtbes Rosess entitled to
immunity under théOIA.
The IOIA provides that
[i] nternational organizations, their property and their assets, whereved|coade
by whomsoever held, shall enjoy the same immunity from suit and every form of
judicial process as is enjoyed by foreign governments, except to the #ent
such organizations may expressly waive their immunity for the purpose of any
proceedings or by the terms of any contract.
22 U.S.C. § 288a(b). By Executive Order, the PAHO has been designated an “international

organization” entitled to immunity under the 101&eeExec. Order No. 10864, 25 Fed. Reg. at

1507 (1960); Tuck v. PAHO, 668 F.2d 547, 550 n.5 (D.C. Cir. 1981). The IOIA also immunizes

Roses for acts performed in tadficial capacity as the Director of the PAH@ee22 U.S.C. §
288d(b)(“[O] fficers and employees of [international] organizations shall be immune tiom s
and legal process relating to acts performed by them in thasrabiapacity and falling within
their functions as such representatives, officers, or employees except asssfeh immunity
may be waived by the foreign government or international organization concgriiedk 668
F.2d at 550 (“We also find Dr. Ama immune from suit in his official capacity [because, t]o the
extent that the acts alleged in the complaint relate to Dr. Acuna’s functifsns] #AHO
Director, the provisions of 22 U.S.C. s 288d(b) (19®tect him from suit.”).

The Circuithasheld that*Congress’ intent” in regards tbe IOIA “was to adopt th[e]
body of law only as it existed in 1945—whi@mmunity of foreign sovereigns was absollte.

Atkinson v. Inter-American Development Bank, 156 F.3d 1335, 1B4Q. Cir. 1998). Thus,
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“the I0IA provides absolutenmunity from suit to organizatiorisuch as the PAHO. Inversora

Murten, S.A. v. Energoprojekt-Niskogradnja Co., 264 Fed. App’x 13, 15 (D.C. Cir. Ri€)8)

curiam). This immunity is, howevéisubject to two sources of limitatioh Mendaro v. World

Bank 717 F.2d 610, 613 (D.C. Cir. 1983). “First, the organization itself may expressly vgaive it
immunity,” id.; see22 U.S.C. § 288h), as well as the immunity of itefficers and employe€’s,
id. 8 288d(b). “Second, the Presidemy specifically limit the organization’s immunities when
he selects the organizatios @ne entitled to enjoy the Act’s privileges and immunities.”
Mendarg 717 F.2d at 613The President has not so limited the PAHO’s immunity, lea&ing
waiver of IOIAimmunity as the only potential bador this Court’s jurisdiction over the
plaintiffs’ claims against Roses.
Theplaintiffs first contend that the PAHO’s immunity has been waived by Article 67 of
the Constitution of the World Health Organization (“WHGPIs.’ Opp’'n to Roses’s Mot. at 9-
10, which provides:
(a) The[WHO] shall enjoy in te territory of each Member such privileges and
immunities as may be necessary for the fulfilment [sid}s objective and for the
exercise of its functions.
(b) Repesentatives of Members, gens designated to serve on the Board and
technical and administrative personnel of fiHO] shall similarly enjoy such
privileges and immunities as are necessary forrtbependent exercise of their
functions in connexiofsic] with the [WHO].
Constitution of the World Health Organization, art. 67, July 22, 1946, 62 Stat. 2679, 14 U.N.T.S.

185. In addressinghe plaintiffs’ waiver argument, it bears emphasizing that “under national and

international law, waivers of immunityust generally be expressly stated.” Mendaty F.2d

1 Although the PAHO is an independent organization that operates undenitsonstitution, it has entered into a
bilateral agreement under which it serves as the WHO's regional offideefémmbericas.SeeRoses’s Reply at 3;
Roses’s Mem. at 3. And Roses concedes that the WHO Constitution is anlggudwcument” with respect to the
PAHO. SeeRoses’s Reply at 4.
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at 617. Consistent with this principle, the IOIA confers immunity “except to tleatethat
[international] organizationsxpresslywaive their immunity for the purpose of any proceedings
or by the erms of any contract.22 U.S.C. § 288a(b) (emphasis added). “The requirement of an
express waiver suggests that courts should be reluctant to find that an interoaganization
has inadvertently waived immunity when the organization might be ¢edjera class of suits
which would interfere with its functions.” Mendaro, 717 F.2d at 617.

Applying these principles, the Court does not conshrtiele 67 of the WHO
Constitution agwaiver of the PAHO’s immunity under the IOIA. The provisiaerelyaffirms
that theWHO—and, by extension, the PAHCenrjoys“suchprivileges and immunitieas may
be necessary for thalfilment [sic] of its objective and for the exercise of its functions,” without
purporting to waive the organization’s immunity in aegpect.Constitution of the World
Health Organization, art. 67, July 22, 1946, 62 Stat. 2679, 14 U.N.T.STh&laintiffs
appear to contend (although this is not entirely cligbArticle 67 waiveshe PAHO'’s
immunity, by negative implicationn cases wherenmunity isnot “necessary for thielfilment
[sic] of its objective and for the exercise of its functidng&l. But if that is the argument being
advanced, the plaintiffs are asking the Courhferia waiver of imnunity, which runs conéry
to the IOIA’s “requirement of an express waiveMendarg 717 F.2d at 617This express
waiver requirement as aptly illustrated iMendarg wherethe Circuit found a waiver dDIA
immunity based omanguage in th&Vorld Bank’s Articles & Agreemen which providedhat
“[a] ctions may be brought against the Bank only in a court of competent jurisdiction in the
territories of a member in which the Bank has an office, has appointed an adbatgarpose
of accepting service or notice of processhas issued or guaranteed securitidd.”at 614. In

contrastto the“facially broad waiver of immunityin Mendarq id. at 611, Article 67 of the
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WHO Constitution does not establish the conditions under which “actions may be brought
against"the WHO—it simply states that the organization is entitled to immunigoime
circumstances, withoutecessarilyoreclosingts immunity inothers. Thus, dcause waivers of
IOIA immunity must be expressly made, and because the WHO Coaiostitioes not expressly
waivethe PAHO’s or Roses’s immunitiy this casethe plaintiffs’ positon must be rejected.

The plaintiffs next claim that tHeAHO is required to waiviss immunity undetthe
United Nations’ Convention on Immunities and Privileges for Speciahgeshcies(“U.N.
Convention”), PIs.” Opp’n to Roses’s Mot. at Ihich provides that “[e]ach specialized agency
shall have the right and duty to waive the immunity of any official in anywhsee, in its
opinion, the immunity would impede the course of justice and can be waived without prejudice
to the interestsf the specialized agencyG.A. Res. 179 (ll), art. VI § 22, ™. Doc. A/503
(Nov. 21, 1947). Yet, evenassuming that an international organization ctweldleemed to have
waived itsIOIA immunity meely by entering into the U.N. Convention, the Court is not
convincedthat theprovision of the U.N. Convention relied upon by the plaingipressly
waives the PAHO’s immunity in this casé@lthough the provisiodoes specify that an
organization has a “duty” to waive immunity under certain conditibnvgstsan organization
with discretion to waive immunitgnly when, “in its opinion,” the organizatiateemshose
conditions are metld. Nothing in the provision mandateg@neral waiver of immunj or
establishes circumstancesder which an organization can be sued. The Gloaéforerejects
the plaintiffs’ positionthat the U.N. Conventiorequireshe PAHO to waive its immunity in this
case.

The plaintiffsalsorely on aline of cases frorfithis Circuit finding a waivefof I0IA

immunity] where there is a corresponding benefit to the [international organization’s]
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objectives.” Pls.” Opp’n to Roses’s Mot. at 10. Howeveslimf the cases cited by the
plaintiffs, the Circuit was addresgjthe scope of waiver provisions found in gterters of
various international organizatiomaganing that theourt’s analysis in each decision was

predicated on the existence of@press waiver of immunitySeeVila v. InterAmerican

Invest., Corp., 570 F.3d 274, 278-80 (D.C. Cir. 2009) (holding that the “waiver provision” in the
Inte-American Investment Corporatiorcharter wared the organization’s immunity with

respect to the plaintiff's “unjust enrichment claimQsseiran v. Int'| Fin. Corp., 552 F.3d 836,

840-41 (D.C. Cir. 2009) (holding that “the broad language of the waiver in International

Finance’s charter is controlling and that the corporation does not have immunity $s@mma@’s

claims”); Inversora Murten, S.A., 264 Fed. App’x at 1&{mg that'to overcome the World
Bank’s immunity, appellants must rely on the express waiver in the organizadidities of
Agreement,” andoncluding that the appellants’ claims did not fall within the scope of the
waiven; Mendarg 717 F.2d at 611, 617 (holding that the “facially broad waiver of immunity” in
the“World Bank’s Articles of Agreement” did not “waive the Bank’s immunity topdoyee

suits”). Since theplaintiffs have identified nexpress waiver of immunityere, these cases are

inapposie.*?

2 Relying primarily onMendarg 717 F.2d at 610, the plaintiffs contend that “not applying imityun this case is
consistent with what the D.C. Circuit has repeatedly articulated atarited circumstances under which an
[international organization] should enjoy immunity.” PIs.” Opp’n tas8%s Mot. at 9seeid. at 916. This
argument distorts the law of this CircuMendaroand its progeny simply provide a framework for determining
whether a “nonspecific waiver” in an international organization’s chdvteive[s] a specific type of lawsuit.”
Vila, 570 F.3d at 368 (quotindendarqg 717F.2d at 617). Thus, rather than describing the supposedly “limited
circumstances under which an [international organization] shoub¢ @enmunity,” Pls.” Opp’'n to Roses’s Mot. at
9, these cases address the narrower question of how an express waiveuiity should be construed, a question
which, as noted above, necessarily entails the existence of an expresgwaiigon in the first instance.
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Finally, the plaintiffscontend that IOIA immunity does not extend to the PAHO or Roses
for any acts that occurrgatior to the PAHO’s designation by the President adrgerhational
organization” in July of 1946. PIs.” Opp’'n to Roses’s Mot. at 16. As Roses points out, Roses’s
Reply at 13, the District of Columbia Court of Appeals tegscted an identicargument ira

case concerning IOIA immunity:

Appellant . . .contends that the Executive Order cannot operate retroactively to
immunize Intelat from a cause of action which arose before the order issued. We
disagree. TMe date upon which the cause of action arose is not material to the
guestion of immunity.The crucial date is that on which the complaint is filéd

a cause of action arisesd an individual or organization is subsequently clothed
with immunity, courts lack jurisdiction to entertain actions brought against such
individuals or organizationso long as the immunity exists.

Weidner v. Int'l TelecommSatellite Org.392 A.2d 508, 510 (D.C. 1978 mphasis added)

cited inMendarq 717 F.2d at 616-17inding thereasoning o¥Weidnerpersuasive, the Court

adopts it here and concludes that because the PAHO and Roses were entitledrioniGniay
when the plaintiffdiled ther Complaint,the Court lacks jurisdiction over the plaintiffs’ claims
against Roses regardless of when those claims accrued.
V. CONCLUSION

As the plaintiffs assert, and the defendaadknowledge, the Guatemala Studg deeply
troubling chapter in our Nation’s history. Yet, for the various reasons identified,dbisve
Court is powerless to providamyredres to the plaintiffs. Theipleas are more appropriately
directed to the political branches of our government, who, if they chioage the altity to
grantsome modicum afelief to those affected by the Guatemala Studlgd it appears that
thoseremedial efforts may be forthcomingasedonthe United States’s representatitmthe

Courtthat it “is committed to taking appropriate steps torags!’ the “terrible wrong]” that
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occurred in Guatemalasov't's Mot. to Sub. at 2. This lawsuit, however, is simply not the
appropriate vehicle for remedying those wrongs.

Accordingly,the defendants’ various motions to dismiss are granted, ancatheffs’
motion for the entry of default judgmeagainst Roseis denied.

SO ORDEREDthis 13th day of June, 201%.

REGGIE B. WALTON
United States District Judge

13 The Court will contemporaneously issue an Order consistenthigtiViemorandum Opinion.
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