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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RAFAEL PEREZRODRIGUEZ

Raintiff,
V. Civil Action No. 11-0556J0B)
UNITED STATES DEPARTMENT
OF JUSTICEgt al,

N N N N

Defendants

MEMORANDUM OPINION

This matter is before the Court on Defendants’ Partial Motion to Dismiss, or
Alternatively,for Summary Judgment [Dkt. #20] and Defendant ICE’s Partial Motion for
Summary Judgment [Dkt. #26]. For the reasons discussed below, the Court grants the former

and denies the latter without prejudice.

. BACKGROUND

Plaintiff Rafael Perez Rodriguez isa known as Arthur Louis Guajard&eeCompl. at
1, 8 (Attestation)Mem. of P. & A. in Supp. of DefsPartial Mot. to Dismiss or, Alternatively,
for Summ. J. (“Defs.” Mem.”), Decl. of David Luczynski (“Luczynski DeclEx. A
(identifying requester as Arthur L. Guajardsge id. Decl. of Jim Morphew‘Morphew
Decl.”), Ex. B (Third Party Release Statement dated November 18, 2010) at 1 (identifying
requester as Rafael Perez Rodriguez A.K.A. Arthur Louis GuajaH®lprings this action under
the Freedom of Information Act (“FOIA"seeb U.S.C. 8§ 552, and challenges the responses of

the Executive Office for United States Attorneys (“EOUSA”), the S&saurity Administration
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(“SSA”), and the United States Immigration ands€@ms Enforcement (“ICE”) to his requests
for information.

A. Request to the Executive Office for United States Attorneys

“On or about December 14, 2010, [plaintiff] did make a request in writing for a copy of
any record . . . maintained by the [EOUSA]” about himself. Compl. at 2 (page numbers
designated by the Court). Although the document plaintiff submitted to the EOUS Alvesed|
“Freedom of Information Request,” in substance the document was a “Certificdéntity”
thatdid not indicate “whichnformation [plaintiff] is seeking.” Defs.” MemLuczynski Decl.

4. The EOUSA informed plaintiff that staff could not process the request béicdigsaot

“describe the records sought in sufficient detail to allow location of thedz@dth a resonable
amount of effort (i.e., processing the request should not require an unduly burdensonoe effor

be disruptive to Department operatiahshd., Luczynski Decl., Ex. B (Letter to plaintiff from
William G. Stewart Il, Assistant Director, Freedomimfiormation & Privacy Staff, EOUSA,

dated November 22, 2010) at 1. In addition, the EOUSA noted that the request did not “identify
the specific United States Attorney’s office(s) where [he] believejdinds [responsive to his
request] may be located,lich as “the district(s) in which a prosecution or litigation occurred.”

Id., Luczynski Decl., Ex. B at 1.

Plaintiff responded by letter, explaining that his was “a general requdstl’uczynski
Decl., Ex. C (Letter to W.G. Stewart Il from plaintifattd December 3, 2010). Plaintiff
asserted that he could “file for virtually anything the government has fitei$ that reference
[him],” and he “demand[ed] copies of anything the government has in any file, rdep#rt
agency, or databank that is indexed under [his] name, social security number, oremitifezrid
Id., Luczynski Decl., Ex. C. The EOUSA deemed the request insufficient stiliasifprdid
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not adequately describe the location of the records he was seekind.ticzynski Decly 7.
Plaintiff did not pursue an administrative appeal to the Office of InformationyRt0dP"), see
id., Luczynski Decl. § 8andthe EOUSA closed the request¢e id, Luczynski Decl., Ex. D
(Letter to plaintiff from W.G. Stewart Il dated February2811) at 2. According to plaintiff, the
EOUSA “did fall, refuse, and neglect to comply” with his FOIA request, at winod he

“elected to treat” the lack of response “as a denial of his request.” Compl. at 2.

B. Request to the Social Security Adstration

“On or aboutNovember 232010, [plaintiff] did make a request in writing for his entire .
. .recordmaintained . . by the BSA]” about himself. Compl.#&4. Plaintiff addressed his
request to the SSA’s Office of Central Records Operations in Baltimorg|avidr Defs.’
Mem., Decl. of Dawn S. Wiggins (“Wiggins Decl.”), Ex. A (Third Partylétse Statement
dated November 18, 2010) at 1. Attached to the request were a list of plaintiff's previous
employers and copies of his earning stateme®é id. Wiggins Decl., Ex. A. Staff determined
that information pertaining to plaintiff would be located at its Lubbock, Texas gaffice
Wiggins Decl., Ex. B (Letteto plaintiff from Dawn S. Wiggins, Freedom of Information
Officer, SSA, dated March 30, 2011), and forwarded the request to that location ibly, fax,

Wiggins Decl. 11 8.

The request sought “release of.all. information concerning [plaintiff],id., Wiggins
Decl., Ex. A, but it did not identify any particular information of interest. S&#f was “unsure
of the purpose of the request because [plaintiff] had requested . . . earnings infgfreagn
though he “submitted a copy of the earningsimation thatthe SSA] had already provided to

him.” 1d., Morphew Decl. § 6. Plaintiff was informed that, “if he needed information that was



different than the earnings record that he had already been provided, he should make anothe
request for infamation.” 1d., Morphew Decl. § 6. The SSA received no further inquiries or
requests from plaintiffid., Morphew Decl. { 7. According to plaintiff, the SSA “did fall,

refuse, and neglect to comply” with his FOIA request, at which time plaintg€tedto treat”

the lack of response “as a denial of his request.” Compl. at 4.

C. Request to the U.S. Immigration and Customs Enforcement

“On or about November 23, 2010, [plaintiff] did make a request in writing for his entire

record maintained . . . by thkCE].” Compl. at 6.In relevant part, the request stated:

| request that a copy of the following documents be provided to me:

1. A copy of all and every single documfsjtin the file
pertaining to the report of investigation through the U.S.
[D]lepatment of Homeland Security in the Agency known as I.C.E.
(Immigrations [sic] and Customs Enforcement).

2. A copy of the investigative file compiled in connection
with the investigation of the arrest report refer[rjed to paragraph 1
above.

3. A copy of allnotes, memoranda, letters, and other writings
relating to the [plaintiff], that were prepared, or compiled after the
time [plaintiff] was arrested.

Mem. of P. & A. in Supp. of Def. ICE’s Partial Mot. for Summ. J. (“ICE’s Mem.”), Detl

Ryan Law (“Law Det"), Ex. E (Letter to U.S. Immigration and Customs Enforcement from
plaintiff dated November 18, 2010) at 1. Both the FOIA request and the accompanying
Certificate of Identity identified the requester as “Rafael PeoelriBuez, A.K.A. Arthur Louis
Guajado.” Id., Ex. E. ICE acknowledged receipt of plaintiff's request and assigned it a tracking
number (2011FOIA3946)See id. Law Decl., Ex. F (Letter to plaintiff from Catrina M. Pavlik

Keenan, FOIA Officer, ICE, dated Bember 14, 2010). By January 11, 2011, plaintiff had not
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received a response from ICE, at which pointdiected to treat” the lack of response “as a
denial of his request.” Compl. at 6. In the interim, ICE staff conducted a searelsgonsive
recordsin automated databases and its Chicago Field Offemf)ef.’'s Mem., Law Decl. 1 25
29, and located 3, 363 pagesedords,id., Law Decl. § 32. Of thesecords, the ICE released
842 pages in their entirety and withheld portions of 2,521 pages under Exemptions 5, 6, 7(C),
and 7(E). Id., Law Decl. 132.
[I. DISCUSSION

Defendants argue that summary judgment is warranted because plaintftdagbehaust
his administrative remediegith respect to his FOIA requests to the EOUSA and the Sti#er
by clarifying his requests or by submitting an administrative app&ale generallipefs.’ Mem.
at 48. ICE argues that it, too, is entitled to summary judgment because it conductedaatad
search for records responsive to plaintiff's FOIA request and properly \dtbéeain

information under Exemptions 5, 6, 7(C), and 7(&ge generalJCE’s Mem. at 411.
A. Summary Judgment in a FOIA Case

“FOIA cases typically and appropriately are decided on motions for synmuagment.”
Defenders of Wilde v. U.S. Border Patrol623 F. Supp. 2d 83, 87 (D.D.C. 2009). The Court
grants summary judgment if the movant shows that there is no genuine dispute as ateaiay m
fact andthat it is entitled to judgment as a matter of ldved. R. Civ. P. 56(a). In a FOIA action
to compel production of agency records, the agerscgrititled to summary judgment if no
material facts are in dispute and if it demonstratest each document that falls within the class

requested either has been produced . . . or is wholly exempt from the [FOIA’s}imispec

! Defendants move to dismiss or, alternatively, for summary judgrivénere, as here, the

Court considers matters outside the pleadings, the Court treats defendditis’as one for
summary judgmentSeeFed. R. Civ. P. 12(d), 56.
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requirements. Students Against Genocide v. Diegf State 257 F.3d 828, 833 (D.C. Cir. 2001)
(quotingGoland v. Cent. Intelligence Agen®p7 F.2d 339, 352 (D.C. Cir. 1978Bummary
judgment may be based solely on information provided in an agency’s supjadiitiagits or
declarations if they are relatively detailed and when they desthidelocuments and the
justifications for nondisclosure with reasonably specificijetamonstrate that the information
withheld logically falls within the claimed exemption, and are not controvertedtmr contrary
evidence in the record nor by evidence of agency bad faulilitary Audit Project v. Casey

656 F.2d 724, 738 (D.C. Cir. 198%ge Beltranena v. Clintp@70 F. Supp. 2d 175, 182 (D.D.C.

2011).

B. Exhaustion of Administrative Remedies

“Exhaustion of administrative remedies is generally required beformmggedicial
review’ under FOIA. Wilbur v. Central Intelligencé&gency 355 F.3d 675, 677 (D.C. Cir. 2004)
(per curiam). Exhaustion allows “the agency [] an opportunity to exercisad®tion and
expertise on the matter and to make a factual record to support its decidiqigrioting
Oglesby v. Us.Dept of the Army 920 F.2d 57, 61 (D.C. Cir. 1990)). It is not a jurisdictional
requirementHidalgo v. Fed. Bureau of Investigatiod44 F.3d 1256, 1258 (D.C. Cir. 2003), but
instead is a prudential consideratiofvilbur, 355 F.3d at 677. If a requester hasexthausted
his administrative remedies prior to the filing of a civil action, his claim is subject to damis
See Hidalgp344 F.3d at 1258A requestes “failure to comply with an agency’s FOIA
regulations is the equivalent of a failure to exhaasdthinistrative remediesNest v. Jackson

448 F. Supp. 2d 207, 211 (D.D.C. 2006) (citations omitted).



“[E]ach agency, upon any request for records which (i) reasonably describaegsords
and (ii) is made in accordance with published rules stétiegime, place, fees (if any), and
procedures to be followed, shall make the records promptly available to any person.C58U.S
552(a)(3)(A). A FOIA request must comply with agency regulatioBge Church of Scientology
v. Internal Revenue Serv92 F.2d 146, 150 (D.C. Cir. 1986). For example, regulations require
that a FOIA request to the EOUSA “describe the record§dhesought]” in enough detail to
enable Departmemtersonnel to locate them withr@asonable amount of effort.” 28 C.F.R. §
16.3(b). If the EOUSA “determines that [a] request does not reasonably desooitoks ré shall
tell [the requestergither what additional informatias needed or whfthe] request is otherwise
insufficient” Id. In addition, the agency shall pide the requester freopportunity to discuss

[the] request so thdthe requesteninaymodify it.” Id.

Plaintiff's purported FOIA request to the EOUSA did not seek any particular
information. Rather, plaintiff submitted a Certificate of Identity, and lefEO& SA staff to
divine his intentions. There are more than 100 United States Attorney’s Offfioaghout the
United StatesseelLuczynski Decl., Ex. D at 1, and plaintiff’'s supposed clarification that his
request was a “general request” did malicate the offices most likely to maintain responsive
records. It would have been unreasonable to expect EOUSA staff to guess Wbeshtof
search, and it would have been unduly burdensome for EOUSA staff to seaathan 100
offices for responsiveecords. Similarly, plaintiff's purported FOIA request to the SSA included
copies of information about plaintiff previously released to him. Under these cienwges, it
was reasonable for SSA staff to seek clarification of the request. lemesil did plaintiff
respond with a meaningful clarification of his request. Nor did plaintiff seek amiathative

appeal of the initial determination. It was not enough that plaintiff identify himselfsitwsa



obligation to identify the records he sougBeeBrown v. Fed. Bureau of Investigatidi/8F.
Supp. 2d 122, 127 (D.D.C. 2009) (dismissing a FOIA claim against the FBI because plaintiff
failed to mail his request directly to the appropriate field office agjisined under agency
regulations).Thomas v. Fed. Comm’cns Cormn®34 F. Supp. 2d 144, 146 (D.D.C. 2008)
(granting summary judgment in the agency’s favor “[ijn the absence of @gnee that

plaintiff submitted a proper FOIA request to which defendant would have been obligated to

respond).

Plaintiff responds by pointing to the EOUSA’s and the SSA'’s failure to responsl to hi
FOIA requests within the requisite 20-day response peSe@Opp’n to Def.’s Mot. to Dismiss
Along With Its Request for Summ. J. (“Pl.’'s Opp)'rat 4 seealso5 U.S.C. 8§ 552(a){6A)(i)
(requiring agency to “determine within 20 days . . . after the receipt of [a]steghether to
comply with such request”)For this reason, he treated each lack of a timely response as the
denial of his requestSeeCompl. at 1, 3. If the agency does not meet its deadline, “the
requester can immediately sue to obtain the requested records and he ‘sbathbd tb have
exhausted his administrativemedies’ because of the agency’s tardinedadicial Watch v.
Rossotti 285 F. Supp. 2d 17, 26 (D.D.C. 2003) (quoting 5 U.S.C. § 552(a)(63e&)pglesby
920 F.2d at 62 (“If the agency has not responded within the statutory time limits, then, under 5
U.S.C. § 552(a)(6)(C), the requester may bring suit.”). The EOUSA responded witBbr the
working day period, however. Even if its response were untimiiig, Secalled constructive
exhaustion ceases to offer a basis for judicial action once an agency aes@iyds.”Smith v.
Fed. Bureau of Investigatiod48 F. Supp. 2d 216, 220 (D.D.C. 2006) (citingjesby 920 F.2d
at 61, 63-64). Where, as hera,requester actually receives an agenayitimely response

before filing suit under § 552(a)(6)(A)(i), he must utilize the adminisgappeals process —



which includes, as a final step, the right to sue in federal court — to resolv@ghyiBputes.”
Judicial Watch 285 F. Supp. 2d at 26. Plaintiff did not pursue an administrative appeal of the
EOUSA's initial determinatioand, therefore, he did not exhaust his adstiative remedies

prior to filing this lawsuit.

The SSA acknowledged receipt of plaintiff's November 18, 2010 request on March 30,
2011, followed by a request for clarification on April 1, 2011 — far beyond the 20-day period for
an agency’s responsedd=OIA request. The flaw in plaintiff’'s argument is that 20eday
clock does not begin to run “unfthe agencyhas received a proper FOIA request in compliance
with its published regulations.Antonelli v. Fed. Bureau of Prisons91 F. Supp. 2d 15, 26
(D.D.C. 2008) (citing 5 U.S.C. § 552(a)(3) and 552(a)(6)(A)é@e Carbe v. Bureau of Alcohol,
Tobacco and Firearms$N0.031658, 2004 WL 2051359, at *8 (D.D.C. Aug. 12, 2004) (“A
proper FOIA request, once received, requires the government to search forivesgpmuosds
and to release all that are not otherwise exempiti&re, the SSA requested clarification of the
nature and purpose of plaintiff's FOIA request, and plaintiff declined to provideHerece,

plaintiff failed to exhaust his adminrative remedies on his SSA request.

C. ICE Has Not Shown that its Searches for Responsive Records Were Adequate

“The adequacy of an agerisysearch is measured by a standard of reasonableness and is
dependent upon the circumstances of the caa&eisberg v. U.S. Dep’t of Justjc&5 F.2d
1344, 1351 (D.C. Cir. 1983) (internal quotation marks and citations omi#eddgencymust
“‘demonstrate beyond material doubt that its search was ‘reasonably cdltalateover all
relevant documents.”ValenciaLucena v. U.S. Coast Guarti80 F.3d 321, 325 (D.C. Cir.

1999) (quotingTruitt v. Dep’t of State897 F.2d 540, 542 (D.C. Cir. 1990)). The agency may



submit affidavits or declarations that explain in reasonable detail the scopetudi rof the
agency'’s searchPerry v. Block684 F.2d 121, 126 (D.C. Cir. 1982). An agency’s search must
be reasonable. “[T]he issue to be resolved is not whether there might existemgaaiuments
possibly responsive to the request, but rather whether the search for those dowasent

adequate.”Weisberg 705 F.2dat 1351 (citingPerry, 684 F.2d at 128).

ICE’s declarant explains that two offices, tb#ice of Homeland Security Investigations
(“ICE HSI”) and the Office of Enforcement and Removal Operatiol@&H'ERO”), were the
“program offices . . . most likely to have records responsive to tteff’'s request.” ICE’s
Mem., Law Decl. § 26. ICE 8l is charged with investigating, deterring, and interdicting
“threats arising from the movement of people and goods into and out of the United States,
including investigations related to national security, financial crimes, monegdeng,
commercial fraud, smuggling, immigration fraud, transnational gangd, &kploitation and
pornography.”ld., Law Decl. 8. Its headquarteadfice is in Washington, D.C there ar6
Field Officesin the United States, and international offices around the witldLaw Decl. { 8.
ICE ERO"is responsible for enforcement of immigration ldvesd to this end itidentifies and
apprehends removable aliens, detains these individuals when necessary, andiliegalves

aliens from the United Statesld., Law Decl. 7 9.

Within ICE HSI, the declarant explains that “a search of the TECS database was
conducted using search terms that included the name and alien number daih&ffgland
that potentially responsive records were located and “forwarded to theQ@EGHfice for
review and processing.ld., Law Decl.  28. Database searches within ICE ERQJebkarant
states, neither located nor identified any responsive rectitdd.aw Decl. | 29.Lastly, the

declarant states that, because the Chicago Field Office “was involved in theyaties of the
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[p]laintiff for fraud and related activity in connection with identity documerdasséarch of this
office occurred, and that potentially responsive records were located anddiedvwarthe ICE

FOIA Office for review and processingdd., Law Decl. T 29.

Plaintiff explains that “he was charged with aninal Case which consisted on alien
documents obtained unlawfully.” Pl.’s Mem. in Supp. of his Objection for Summ. J. at 3 (page
numbers designated by the Court). Because he “was prosecuted for his legallyl othéantity
and [it] was found that therwas another individual with this same identity, [p]laintiff requires
for everything may exist in his file with his or under his adopted Social Sgdluthber.” Id.

ICE “did not produce a factual identity that could relate the presumed victim whiched has
been impersonated,” and for thissen, plaintiff claims thdCE has failed to disclose “what
could be exculpatory evidence favorable to [him],” that is, information about “the pedsum

victim” whose Social Security number he adoptét.

Paintiff is “currently serving a 5months [sic] of imprisonment for possession of illegal
documents and identity theftld. Arthur Louis Guajard@apparentlyis the victim of plaintiff's

crimes? The Court understands plaintiff's challenge to ICE’satess as asserting that he has

2 “Arthur Guajardo, an Indiana resident, discovered in 2004 that another man walsisising

identity.” United States v. Perdzodriguez 358 Fed. App’x 700, 702 (7th Cir. 2009). Plaintiff
apparently was that man:

When he entered the United States unlawfully, Mexican citizen Rafael Perez
Rodriguez bought a Social Security number and other personal identifiers stolen
from Arthur Guajardo, whose name the defendant has used ever since. Federal
authorities finally caught up with him in 2008 and charged him witke fraud,

18 U.S.C 8§ 1343; use of a passport obtained with a falsified applicatio®,

1542; aggravated identity theft]. 8§ 1028A(a)(1); and fraudulent possession of
five or more identification documentsd. 8 1028(a)(3). A jury found the
defendanhguilty on all counts, and the district court sentenced him to a total of 57
months’imprisonment.
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requested information about himself — both as Rafael Perez Rodriguez andusd Auis
Guajardo. Following this reasonin@E’s apparent failure to search for and disclose
information about Arthur Louis Guajardenders the searches inadequd&intiff demands

“everything [that] may exist in his file or under his adopted Social Securitybunid.

ICE’s supporting declaration explaitigat plaintiff’'s name and aliemumber were used
as search termsgelCE’s Mem, Law Decl. 1 27-28, argliggests that other termgs used as
well, see id, Law Decl. 8. The declarant neither specifiehether anothename was used as
a search termor identifies theadditional search termssed. The Certificate of Identityhat
accompaniegblaintiff's FOIA requesprovides two names, aimaformation about plaintiff
concevably might be located under either namender these circumstances, a sedoch

records pertaining to “Rafael Perez Rodriguez” alomiseasonablé.

ICE’s declaration is deficient in another respe€¢®\] search of the SAC Chicago was
conducted, ICE’s Mem., Law Decl. § 29yet the declaration does not describe the types of
records maintained at the Chicago Field Office, the records actually seaob#ok records

identified as potentially responsive to plaintiff's FOIA requfest.

Id. at 702 see PereRodriguez v. United Statedo. 10CV-7039, 2011 WL 3165200, at *1
(N.D. llIl. July 27, 2011) (Petitioner Rafael PereRodriguez, a citizen of Mexico, began using
the identity of victim Arthur Louis Guajardo, a United States citizen, in 1T990.

3 Plaintiff also supplied a Social Security Number and date of birth, both of which have
been redacted pursuant to Local Civil Rule 5.48elICE’s Mem., Law Decl., Ex. E

(Certificate of Identity). It is unclear whether plaintiff has used more than one Social Security
Number or date of birth.

4 The Court also notes that ICE’s supporting declaratiorVanighnindex offer only a
vague andaonclusory justification for withholding information under Exemption 7(E). ICE
withholds, for example, “transaction numbers, ROl numbers [and] case numbershiels, e
ICE’s Mem., Law Decl.Yaughnindex (Page Nos. 000001-0085%ncounter identificatn
numbers, TECS Records identification numbers, program code3JECS access codes, FBI
numbers, case numbers, and miscellaneous DOJ case numbers” from TECS rec(i?dge
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[lI. CONCLUSION

Defendants demonstrate that plaint#iled to exhaust his administrative remedies with
respect to th€&OIA requess submitted to the EOUSA atite SSAprior to filing this lawsuit,
and the motion for summary judgment [Dkt. #20] on those grounds will be granted. However,
because¢CE has not demonstrated that its searches for responsive recordsaserabde under
the circumstances, its motion for partial summary judgrikit #26] will be denied without

prejudice. An Order accompanies this Memorandum Opinion.

DATE: August 31, 2012 /sl
JOHN D. BATES
United States District Judge

Nos. 000855-001040), and “TECS navigation codes, TECS terminal codesaler

identification numbers, ICE Operation plan numbers, and secured URL numbers”&om H
Evidence Filesid. (Page Nos. 0001138-003363). Exemption 7(E) protects from disclosure law
enforcement records “to the extent that the production of such . . . information . . . would disclose
techniques and procedures for law enforcement investigations or prosecutions, or vetose dis
guidelines for law enforcement investigations or prosecutions if such dieelosuld reasonably

be expected to risk circumveati of the law.” 5 U.S.C. 8 552(b)(7)(E). None of the information
described in th&aughnindex is itself a law enforcement technique or procedure or a guideline

for law enforcement investigationst is unclear, then, whether and how such informatite fa

within the scope of Exemption 7(E).
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