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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DARLENE C. ROBINSON,

V.

)
)
)
Plaintiff, )
)
)
)

Civil Action No. 11-0723 (ESH)
WASHINGTON METROPOLITAN )
AREA TRANSIT AUTHORITY,

Defendant.

MEMORANDUM OPINION

On April 16, 2008, plaintiff Darlene Robinson boarded a Metrobus operated by an
employee of Washington Metropialn Transit Authority (“WMATA”). (Compl. 1 4.) Before
she reached her seat, she fell and injurechliele. She has fileslit against WMATA for
negligent operation dhe bus. Before the Court is WMA'’s Renewed Motion for Summary
Judgment and Motion to Dismiss. (“Def.’s Renewed Mot.”)

BACKGROUND
FACTS

The facts here are largaiypdisputed. On April 16, 2008ear the intersection of 11th
Street and Gallatin Street, NE, Robinson bedrBus No. 2170, an E-2 Metrobus operated by
WMATA employee Ronald Bumpass. (Comp#;fDef.’s Mot. for Summ J. (“Def.’s First

Mot.”), Ex. 2 (“Accident Report Form”) at 1-2%) There were approximately seven passengers

Y In its Renewed Motion for Summary Judgm and Motion to Dismiss, WMATA has
incorporated by reference its first motion for summary judgmesgelfef.’s Renewed Mot. at
2.) In its opposition, plaintiff realso incorporated by refemnher response to WMATA's first
motion for summary judgmentSéePl.’s Opp’n to Def.’s ReneweeMot. for Summ. J. (“Pl.’s
Opp’n to Renewed Mot.”), Ex. 1 at 1.)
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on the bus at that time. (Accident Report Forrh. atAfter Robinson paid her fare, she walked
down the bus aisle looking forsgat. (Def.’s First Mot., Ex. 3 (“Robinson Dep.”) 43:9-43:16.)
By the time eight to ten seconds had elapsesinas standing about halfway down the bus aisle
with her hand holding a handrail on the back of one of the sddt39(22-44:9, 52:14-53:13.)

At that point, she fell anohjured her left ankle. 1d. 52:14-53:13.)

The bus was moving when Robinson fell. Aating to the plaintiff, it was going “faster
than the normal bus tripid. 91:14-92:3) and moving with “sudden jerk speedd. {02:9-
102:11.) She testified that soome yelled “slow down” and the bdsiver abruptly pressed the
brakes. Id. 44:3-45:13; 100:5-100:22.)As a result, her body twisted, her hand slipped off the
handrail, and she fell with héeg twisted under her.Id. 45:10-45:13; 102:5-102:22.)

During this time, Bumpass was sitting in théver’s seat, facing tawindshield, and he
did not see her walk down the aisle or falll."6FOpp’n to First Mot., Ex. 3 (“Bumpass Dep.”)
50:20-51:2.) At his deposition, Bapass testified that he did not look behind him or check the
interior mirrors before he pulled away from the bus stag. 50:20-51:2.) After plaintiff paid
her fare, the next time that he was aware ofdss when another passenger approached him and
told him that Robinson had fallenld(52:4-53:4.) When Bumpasp@oached her, she told him
that her ankle was hurt, but declined his offeheip and said that etwas going home to call
her doctor. (Accident Report Form at 2.)

Plaintiff filed suit against WMATA on Apl 14, 2011, alleging that WMATA was liable
for the bus driver’'s negligence in operating tiuis. (Compl. I 4.During discovery, WMATA
moved for summary judgment orethasis that plaintiff lackegxpert testimony necessary to
establish her claims. (Def.’s First MotrfSumm. J.) Subsequently, plaintiff filed a

supplemental Rule 26(a)(2) statement disclosing Berkowitz as its @nsportation engineering



expert (Pl.’s Supp. Rule 2§(2) Statement (“Berkowitz Rep), and WMATA’s motion was
accordingly denied as mootS€eMinute Order of Jan. 10, 2010.) Following the close of
discovery, WMATA has now filé a renewed motion for summary judgment and to dismiss,
arguing that the Court lacks juristion due to sovereign immunignd that it is entitled to
summary judgment because pldintias failed to establish a prariacie case of negligence.

ANALYSIS
SOVEREIGN IMMUNITY

WMATA, which was created through thgashington Metropolitan Area Transit
Authority Compact signed by Maryland, Vingg, and the District of ColumbiagePub. L. No.
89-774, 80 Stat. 1324 (1966) (codified as amended at D.C. Code § 9-1403e@jL
(“Compact”), is entitled to share in the sougreimmunity of the Compact’s signatorieBeebe
v. WMATA 129 F.3d 1283, 1287 (D.C. Cir. 1997). WMATBAsovereign immunity is therefore
waived for “torts . . . committed in the conductasly proprietary function,” but preserved for
“torts occurring in thg@erformance of a governmental funetib D.C. Code 8§ 9-1107.01(80).

Courts interpreting the Compactsvereign immunity provien apply a two-part test to
determine whether an activity enjoys its protectis?dMATA v. Barksdale-Showegd65 A.2d 16,
20 (D.C. 2009). The first part of the test askeether a particular ait governmental or
proprietary.Id. Activity that is “quntessentially governmental shielded from suit by
WMATA'’s sovereign immunity.ld. The second part addresses activities that are not
guintessentially governmental functions; io$e cases, immunity depends on whether the
activity is discretionarpr ministerial. Burkhart v. WMATA112 F.3d 1207, 1216 (D.C. Cir.
1997). Only discretionary activity otected by sovereign immunityd.

Discretionary functions argovernmental actions and dsioins that are “based upon

considerations of public policyind which require “an elemeof judgment or choice.”



Berkovitz v. United State486 U.S. 531, 536-37 (1988). If astatute, regulation, or policy
specifically prescribes a courskaction™ for WMATA to follow, then no discretion is involved
because WMATA had “no rightful optidout to adhere to the directiveBarksdale-Showell

965 A.2d at 21 (quotingnited States v. Gauber99 U.S. 315, 322-23 (1991)). If there is no
prescribed code of conduct ane tthecision involves “political, stal, [or] economic” choices, it
is considered discretionarySee Burkhartl1l2 F.3d at 1217. “For a court to find that an act is
discretionary, thus entitling the municipalityitomunity, the court must determine that the act
involves the formulation, as oppostedthe execution, of policy.Briggs v. WMATA293 F.
Supp. 2d 8, 12 (D.D.C. 2003)ff'd, 481 F.3d 839, 843 (D.C. Cir. 2007).

In the instant case, WMATA has moved to dissrplaintiff's complaint, arguing that it
cannot be held liable for Bumpass’ decisiomtive while Robinson was standing because its
policy allowing bus drivers to operate a bus wlghssengers are standiaghe product of a
discretionary decision. (Def.’s Renewed Mot94t0.) It explainghat “WMATA's policy []
permit[ing] buses to continue dine route with standing passengers” is based on considerations
including efficiency, customer sece, and budgetary constraintdd.(at 9-10.) Therefore, it
argues, relying oBurkhart 112 F.3d at 1216-17, it is entitleal sovereign immunity and the
Court lacks subject matter jurisdictiorSeeDef.’s Renewed Mot. at 11.)

To the extent that this policy is part of plaintiff's theory of liability, the Court agrees that
defendant is immune. Howev&WMATA'’s immunity for that policy does not justify dismissal
of plaintiff's complaint because her negligertaim is not based entirely on the fact that
Bumpass drove away from the bus stop while she was stand@egCdmpl. 11 3, 5, 6-7.)

Here, as iWashington Metro. Area Transit Auth. v. O'Negillaintiff does not challenge

WMATA's rule itself, but ratheclaims “that the bus drivevas negligent in not following



WMATA'’s safety directives.” 633 A.2d 834, 838 (D.C. 1993%pecifically, she argues that
Bumpass was negligent—and breachedMMATA Standard Operating Procedures
(“SOPs”)—in at least two ways.

First, Bumpass failed to comply with WMATAtsile that he “[c]heckhat passengers are
secure and prepared for vehicle movement.” (Blpp’'n to Renewed Mot. at 13.) Itis true, as
defendant notes (Def.’s Renewed Mot. attAat Robinson complains about Bumpass not
waiting to drive until she sat down, as bus disveiten do, but her negligence claim does not
hinge on the fact that he did neait. Instead, she attacks Fadure to check on passengers at
all since he did not look teee if she was secureSgePl.’s Opp’n to Renewed Mot. at 2-7, 13-
15.) Notably, defendant does not claim th& thpse was part of WMATA policymaking or
necessarily compliant with its poles. In fact, defendant hasoffered testimony which tends to
support plaintiff's argument that Bumpass hadhhgation to check on his passengers before
moving. SeeDef.’s Reply to Pl.’s Opp’n to Renewddbbt. for Summ. J. and Mot. to Dismiss
(“Def.’s Reply”), Ex. 1 (“HarrisAff.”) {1 4) (“By th[e]requirement [(that the bus operator check
that passengers are secure and prepared)but operator should generally aware that
passenger[sic] are in a posititmhold on to one of numerowsrtical and horizontal poles
located around the fare box, along the aisle, and on top of nadstofe¢he bus.”) Moreover,
defendant does not dispute the fact that Buspass required to perform some “check” so as to

“be generally aware” of Robinson’s wherealsputhich he admits that he did notdo.

>Therefore, her “suit does not interfere WAHMATA'’s judgment as to the appropriate
response . . . to be followed by its drivers ialdey with” passengers who choose or are forced
to stand rather than sitd.

3 Although defendant states that a bus driver @& fequired to maintain a constant watch of a
passenger on the bus while the bus proceeds thtmaffjb” since it must ao watch traffic, its

side mirrors, and the road ahead (Harris Aff. ftfdre is no evidence that the existence of these
competing considerations gives the bus driverrdigmn to ignore the directive that it “[c]heck to



Therefore, WMATA cannot claim thdiis decision to violate its polids entitled to immunity.
See O’'Neill 633 A.2d at 839 (“WMATA'’s souweign immunity did not bathis suit premised on
the alleged negligence of its driver in carryog express safety directives intended for the
protection of its passengers.”).

Second, Robinson challenges Bumpass’ failari®llow WMATA's directive that bus
drivers “[s]tart gradually, sip smoothly, and turn slowly’sé€ePl's Opp’'n to Renewed Mot. at
15; Pl.’s Opp’n to First Mot., Ex. 1 (excerpbom SOPs handbook) at 7) by accelerating and
decelerating in a “very fast” and “jerky” wayAgain, defendant does not claim that Bumpass’
action was part of its discretionary decisionmakand therefore it is neintitled to immunity on
this aspect of plaintiff's claim. Thus, unlilBurkhart,112 F.3d at 1216-17, plaintiff here has
pointed to policies that “specifically prescrifgguidelines for passenger safety which, on their
face, leave Bumpass no choice but to adh8ee O'Neill633 A.2d at 838.

Finally, this is not a case in which the SORse left these decisions to Bumpa€s.
Barksdale-Showelb65 A.2d 16, 22-23 (D.C. 2009) (finditigat WMATA's internal operating
procedure permitted discretionary decisionmaking where it directed an action “if possible”);
Robinson v. WMATA76 A.2d 471, 473-75 (D.C. 1996) (contiag use of mandatory versus
permissive language in WMAR's SOPs and concluding thaince the employee was not
required to take specific aoti, decision was discretionargaubert 499 U.S. at 324 (“l]f a
regulation allows the employee discretion, ¢éxéstence of the regation creates a strong
presumption that a discretionaagt authorized by the regulati involves consideration of the

same policies which led to the pralgation of the regulations.”).

ensure that passengers are secure and prepared for movement.” (Pl.’s Opp’n to First Mot., Ex. 1
(excerpt from SOPs handbook) at 5).



Ultimately, plaintiff's suit is not barred by sovereign immunity because defendant does
not—nor could it— claim immunity for Bungss’ alleged failure to follow WMATA'’s
directives. However, defendantisotion to dismiss the complaint is granted to the extent that
the suit challenges WMATA's policy of allowindyivers to proceed with standing passengers.

Il. SUFFICIENCY OF PLAINTIFF'S EXPERTS

In its renewed motion for summary judgmeWMATA argues thaplaintiff has not
made out a prima facie case of negligence. Tabésh negligence, “thplaintiff has the burden
of proving by a preponderance of the evidence pipdiGable standard of care, a deviation from
that standard by the defendanigda causal relationship betweeg tteviation and the plaintiff’s
injury.” Varner v. Dist. of ColumbijaB91 A.2d 260, 265 (D.C. 2006) (internal quotation marks
omitted). Here, WMATA argues that summary jotgnt is warranted because plaintiff has not
established a national standarccafe against which its actionan be judged, nor has she shown
a deviation from that standaiick., negligence. (Def.’s Renewed kat 11-15; Def.’s Reply at
1-2, 3-6.)

A. Expert on Standard of Care

To establish the standardadre, a plaintiff must put orxpert testimony “if the subject
in question is so distinctly related to some scee profession or occupation as to be beyond the
ken of the average laypersonBriggs 481 F.3d at 845 (quotirgist. of Columbia v. Arnold &
Porter, 756 A.2d 427, 433 (D.C. 2000)). “The D @ourt of Appeals has required expert
testimony in a number of cases that, on firstlnlappear to be with the realm of common
knowledge.” Briggs 481 F.3d at 845 (collecting cases).

When expert testimony is required, the expeust identify a “conete standard upon

which a finding of negligence could be basebist. of Columbia v. Carmichaeb77 A.2d 312,

315 (D.C. 1990). The expert must clearly articulabat the standard end how it was violated



by the defendant, which is to be done by conmgatspecific standards i specific facts or
conduct.”ld.; see also Butera v. Dist. of Columpi85 F.3d 637, 659 (D.C. Cir. 2001) (“The
expert must refer to commonly used . . .qeaures, identifying speatfistandards by which the
jury could measure the defendant’s actionsf’);Dist. of Columbia v. Moren®47 A.2d 396,
400-01 (D.C. 1994) (rejecting expeestimony that “briefly rerred to standards without
eliciting what the standards are or what they require”). “Theiexipert must elarly relate the
standard of care to the practigedact followed by other comparkbgovernmental facilities or
to some standard nationally recognized by such un@&ik v. Dist. of Columbia708 A.2d
632, 635 (D.C. 1997). Neither personal opininosunsupported generalizations provide a
permissible basis for the expert’s articudatiof the applicable standard of cafee Travers v.
Dist. of Columbia672 A.2d 566, 569 (D.C. 1996)tessina v. Dist. of Columhi&63 A.2d 535,
538 (D.C. 1995).

Here, plaintiff's proposed expeon passenger safety standafor transportation systems
is Carl Berkowitz, who has worked as a publangportation engineer for over thirty years,
including four years as the higétaanking civil service engineer in the New York City Transit
system. (Berkowitz Rep. at £.) He has multiple degrees, including a Ph.D in Transportation
Planning and Engineering from Polytechnistltute of New York University, has held
numerous teaching positions, has published academd news articles, and is a member of
various industry associationdd(at 3-4.) In hisxpert report, Berkowitindicated that he had

relied upon the following information in debeining that the WMATA SOPs reflected the

* Berkowitz is an engineer licerssen New York and New Jerseyld() Although he is not
licensed in the Distriadf Columbia and is nonetheless testifyiin a District of Columbia case,
which arguably contravenes®@.Code 8§ 47-2853.04 (24deDef.’s Renewed Mot. at 17-18),
the Court declines defendant’s itation to disqualify him on thibasis since he has the requisite
“specialized skills and training to perform the seeg offered” as an expert. D.C. Code § 47-
2853.04 (24).



national standards for safe transport of passengers: research done by professional organizations
including the American Soety of Civil Engineersi(. at 17), the Transptation Research Board
of the National Academy of Scienadd.(at 21-22 (includinggcommended guidelines for
improving passenger safety); and the Americablie Transit Association (including manuals
and recommendations for public transit systems and transit worker traidingf) Z3-24). In his
deposition, he explained thiais opinion is also based orslparticipation in research
conferences attended by representatoféle “big five” transit agencies.€., five of the largest
transportation systems in the itéad States: Chicago, Boston, NewrkKpPhiladelphia, Atlanta).
(SeePl's Opp’n to Renewed Mot., Ex. 2 (“Berwitz Dep.”) 104:1-105:10.) It was based on
this industry-wide collaboration th&®¢MATA had devebped the SOPs.Sée id see also
Berkowitz Rep. at 5-6.) Applyinthe national standard to plaiifis case, he concluded that
Bumpass deviated from the standard of carddljng to monitor and observe passengers’
readiness for movement befateving away; failing to provideany audible communication to
the plaintiff that he intended tdrive away: and failingp ensure that the bus moved in a safe
way due to his abrupt eeleration and braking.ld. at 24-26.)

WMATA argues that Berkowitz’ testimony issuofficient because he does not identity a
national standard beyoMdIMATA'’s SOPs, which are mereipternal guidance. (Def.’s
Renewed Mot. at 13.) However, this arguirfails because Berkowitz has, contrary to
WMATA'’s contention, articulaté and referenced a national standard of care by which
defendant’s actions can be maaexi. WMATA is correct thaBerkowitz’ report references

WMATA'’s internal guidance and that the SOPs, without momejrasufficient to establish a



national standard of careld() See Varner891 A.2d at 278. However, WMATA is incorrect
that he relies solely upon the SOPs and ulitydtils to articulate a national standar&eé
Def.’s Renewed Mot. at 12.) Although Berkiteweferenced WMATA’s SOPs as a document
that set forth the national standard on whichdiies (Berkowitz Dep34:13-34:19), his expert
report explains that WMATA'’s SOPs do not #&t national standard, but rather reflect the
industry standard for similar trahagencies. (Berkowitz Rep. at%.$pecifically, he explains
that

[t]his national standard of care is derived from industry studies and

analysis intended to pécate recurring circumstances in the way

that occupants use and interauth a bus environment to avoid

injury. Published standardsrfoperators, such those [sic]

provided by WMATA, are intended falistribution and use by bus

operators to inform him/her how to identify potential injury
conditions.

Id. Indeed, the D.C. Circuit explicitly notecetlevidentiary weight ahis type of expert
testimony, which confirms that the “[manuals]..embod][y] the nationatandard of care and
not a higher, more demanding one,” andgested that it would be sufficierBriggs, 481 F.3d
at 848 (quotingClark v. Dist. of Columbia708 A.2d 632, 636 (D.C. 1997) (alternations in

original). At a minimum, Berkowitz has “pédrward a colorable basis to believe that his

> Varnernotes, however, that although the SOPs desiatblishthe standard of care, they may
nonetheless be admittedexsdenceof it. Id.

® It is important to recognize that transpodatsystems for differenttaés may have different
needs depending on factors including the cisyze. Therefore, to the extent that WMATA
suggests that a “one-size-fitsatandard is necessary to méwt requirements of specificity
and articulability, thisCourt cannot agree.

10



testimony may satisfy the stdards described aboveliser v. Smith254 F. Supp. 2d 89, 103-
04 (D.D.C. 2003).

This finding is not undermined by WMATA’argument that Berkowitz’ testimony is
contrary to District of Columbia law simply because, at deposition, he indicated that WMATA
bus drivers should not drive away from a bus stop if passengers are standing. (Def.’s Renewed
Mot. at 13-14.) In his Rul26(a)(2) report, he recognizes tliais is not always true and
proceeds to explain a bus driver’s dutieewldriving while passengers are standing.
(Berkowitz Rep. at 6 (explaining that drivemsist assure themselves that passengers are
safeguarded against injury from impending mmoeat through “actual observation”). In any
case, this point would not warrant summary judgment because, as explainecsab®sigp(a
Section 1), plaintiff’'s negligencelaim is not based solely oretfiact that that Bumpass drove
while she was standing.

For these reasons, WMATA has not demonstrditatlit is entitled to judgment as a
matter of law on this basis.

B. Expert on Negligence

To show a bus driver’s negligence whenlipglaway from a bustop, a plaintiff must
adduce evidence “that the ‘jerk’ or ‘sudden steudi's of such unusual and extraordinary force
that it could not reasonably said to have happened in thelioary operation of the vehicle.”
Boyko v. WMATA468 A.2d 582, 583-84 (D.C. 1983) (quotMbggins v. Capital Transit Cp

122 A.2d 117, 117 (D.C. 1956)). This degreéoote “cannot be inferred from ‘mere

" This is a relevant distinction becauséh@ugh “the test for deciding a motion for summary
judgment is essentially the same as that motion for a directed verdictyarner, 891 A.2d at
270 (quotingBeard v. Goodyear Tire & Rubber C&687 A.2d 195, 199 (D.C. 1991)), his
testimony at trial, when subjectémldirect and cross-examinatiosill provide an opportunity to
resolve any ambiguity in his statements.

11



descriptive adjectives and conclusions’™ alomaykq 468 A.2d at 583-84 (quotingiggins

122 A.2d at 118). Courts have found it sufficidrdyever, where plaintiffs have supported their
own testimony with statements from doctors g “evidence concerning the injury itself” or
other witnesses to the incidentd. at 584-85see, e.g Pazmino v. WMATA638 A.2d 677, 680
(D.C. 1994).

To augment her testimony, plaintiff has pro&e expert testimony tdemonstrate that
Bumpass deviated from the standard of c&ter proposed expert withess, Jamie Williams, is a
biomechanical engineer with aviifteen years of experience in biomechanics and orthop@dics,
who will offer her opinion about the degree of tomal force that would hee been necessary to
produce an injury like Robinson’sld( at 1-15.) In particular, Williams will opine on the force
that would have been necessary to break the griaan average person from the bus seat and the
force exerted on Robinson’s fibula bone as she fall. at 12-13.)

WMATA argues that Williams’ testimony isot helpful because her conclusions are
based on an average person’s grip strengthepposed to Robinson’s— and because she
provides no evidence.¢., the speed of the bus, its rateacteleration odeceleration, or
whether it jerked) that would show that Bumpass negligent. (Det’Renewed Mot. at 15-

17.) Therefore, defendant argues, Wil opinion does not help plaintiff surmouBwykq 468
A.2d at 582.

The Court, however, finds that Williams’ testimony regarding the degree of force

necessary to break an average grip and eXxpahow Robinson’s ankle was fractured may aid

the jury in evaluating plaintiff's testimony. that sense, her testimony is similar to a doctor’s

8 Biomechanics is a subspecialty of bioengiiregin which engineenig mechanics are applied
to understand basic biological processes relatdide structure of bone and skeletal tissues.
(Pl.’s Rule 26(a)(2) Statement at 9.)

12



opinion about the way that an injury occurr&ke, e.gBrighthaupt v. WMATANo. 97-7217,

1998 U.S. App. LEXIS 28472, at *4 (D.C. Cir. 08(.1998) (finding evidentiary weight in the
fact that “[o]ne of Brighthaufg treating physicians confirmeHat . . . his injuries were

consistent with ‘pitching forward). Williamgtestimony may be particularly helpful here since
plaintiff is unable to provide witness accounts of the incident. Ultimately, Williams’ testimony
could be “enough, when augmented by the detonip of the bus’s movement [or Robinson’s
grip] to support [a] jury’s verdict” in her favoid. at *5°

II. ADDITIONAL ISSUES

Finally, in its opposition to defendant’s reved motion for summarjpdgment, plaintiff
raises several issues related to discovery, inotudichallenge to the substitution of plaintiff's
expert withess. (Pl.’s Opp’n to Renewed Muait11-13.) These disgery disputes are not
properly raised in a responsive filing to defemtimotion and plaintiff has not complied with
the Court’s rules.

Nonetheless and for the sake of efficiencg, @ourt will resolve one of these issues by
permitting the substitution of Edward Harris, SeevDirector of Bus Operations for WMATA,
for Ruby Conway, Assistant Superintendent of Bus Transportation Training, to provide expert
testimony on the WMATA SOPs and Rules andjfations. This substitution is reasonable

since Conway is unable to tegtdt deposition or trial due ®erious medical concernsSge

® The testimony outlined in Williams’ Rule 26(a)(2) report lies somewhere between that of
Boykq 486 A.2d at 585 (finding the testimony of thaiptiff and her doctor sufficient where it
described “violent” motion inconsistent wittormal operation of a bus), and thatlohnson v.
WMATA No. 90-7029, 1991 U.S. App. LEXIS 25141, at **6-7 (D.C. Cir. Oct. 21, 1991)
(finding doctor’s testimony insufficient where h@ved that the injury was equally consistent
with the normal operation of a bus). Both of those cases were decided based on the experts’
testimony at trial. While the Court cannot findilas stage, that plaiifits evidence is not
sufficient to support a jury’s verdict, it may lWeeach a different conclusion at the close of
plaintiff's case.
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Def.’s Reply at 4; Def.’s Reply, Ex. 1 (emaibm defense counsel to plaintiff's counsel).)
Moreover, plaintiff will not be prejudiced because she was informed of the need for this
substitution (due to medicatasons) on February 27, 2022nd the substance of the expert
testimony will be the sameSéeid.) Therefore, the substitution of Harris will be permitted, but
WMATA must file an amended Rei26(a)(2) statement, on or before May 8, 2012, to reflect any
changes and, if plaintiff wishes to depose Haitimust take the deposition on or before May

21, 2012.

CONCLUSION

For the foregoing reasons, the Court dediefendant’s renewed motion for summary

judgment and motion to dismiss. A separ@iger accompanies this Memorandum Opinion.

Is]
ELLEN SEGAL HUVELLE
United States District Judge

Date: May 1, 2012

19 plaintiff initially noticed Conway’s deposition on February 23, 2012. (Pl.’s Opp’n to
Renewed Mot., Ex. 6 (email from plaiifis counsel to defense counsel).)
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