VAN HOLLEN v. FEDERAL ELECTION COMMISSION Doc. 100

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHRISTOPHER VAN HOLLEN, Jr.
Plaintiff,
V. Civil Action No. 11-0766ABJ)

FEDERAL ELECTION COMMISSION

Defendant

MEMORANDUM OPINION

This case originatesh 2011 when plaintiff Chris Van Holledr.—a member of the U.S.
House of Representatives from the 8th Congressional District of the Stateyddidia- filed a
complaint challenging thauthorityof the Federal Election Commissitmpromulgate 11 €.R.

8 104.20(c)(9), which narrowete disclosure requirements set forth in the Bipartisan Campaign
Reform Act (“BCRA”), 52 U.S.C. §30104(f)(d)(EXF) (2012) for corporations and labor
organizationghat fund electioneering communications. Compl. {[Dk®. # 1]. Applying the
framework set fagh in Chevron U.S.A. Inc. v. Natural Res. Def. Council,,|ld67 U.S. 837
(1984), theCourt foundthat theCommissiorhadexceeded its authority, particularly because the
problem it was trying to remedy was roéven as the agency characterized its taskinterpret

an ambigity in the statute, but rathéo address a problem not contemplated by the statute that
wasostensiblycreated by th&upreme Court’slecisionsn FEC v. Wisconsin Right to Life, Inc.

(“WRTLII"), 551 U.S. 449 (2007), ar@itizens United v. FEC588 U.S310 (2010) The Court

1 At the time this case was filed, the BCRA was codifiedlitle 2 of the United States
Code,at 2 U.S.C. § 434 It has since been transferred Title 52, at 52 U.S.C. § 30104
Accordingly, the Courtcitesto the statute in this opinion as it now appear3itle 52 of the
United States Code.
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struck down 11 C.F.R. 804.20(c)(9)at the first level of th&Chevronanalysis, andt did not
thenproceed to the second level of Bhevrontest? See Van Hollen v. FE®51 F. Supp. 2d
69, 89 (D.D.C.)rev'd sub nom. Ctr. for Individual Freedom v. Van Holl&94 F.3d 108 (D.C.
Cir. 2012).

The FEC did not appeal thelecision. Bit the ntervenordefendants the Center for
Individual Freedom (“CFIF”) and the Hispanic Leadership Fund EHLdid, and the United
States Court of Appeals for the District of Columbia Circuit held that the slasuld not have
been decided athe first Chevron sep. The Circuit Court found theBCRA's disclosure
provisionsto be ambiguous, “especially when viewed in the light of the Supreme Court’s
decisions” inCitizens Unitedand WRTLII, andit remandedhe casdor consideration of the
regulation aChevronstep two.Van Hollen 694 F.3d at 110, 112.

The Court now concludes that the promulgation of 11 C.F.R. 8§ 104.20(@H9)
arbitrary, capricious, and contrary to law and that the regulatimmusreasonableterpretation
of the BCRAfor several reasons. First, the Commission initiéthedrulemaking procedsr the
statedpurpose of responding the decision IWWRTL I butnothing the Supreme Court did in
that case provides a basis for narrowing the disclosure rules enacteddgrg<SoWRTL Ildealt
solelywith the question of whether tistatutory barmon corporate and labor organization funding
of electioneering commurations could withstand an-applied constitutional challengeAnd
in answering that question, the Court did not find any neetidoess the BCRA'’s disclosure

requirements.

2 Chevroninstructs the reviewing court to considest “whether Congress has directly
spoken to theprecise question at isstieand if so, “the court, as well as the agency, must give
effect to the unambiguously expressed intent of Congress.” 467 U.S. at 842—-43.
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Second, there is little or nothing in the administrative record that woulpdoduihe
Commission’s decision to introducelimitation into the broad disclosureulesin the BCRA.
Neither the petition for rulemaking nor the original notice of proposed rulemaking proposed
altering the disclosure requirements for corporations and labor unions. None of thent&rmme
asked the agency to ametitk disclosure rules to include a purpose requirement, fand t
Commission did not incorporate the purpose requirement in the newntilleéfter the notice
and comment period and the hearimgd beenconcluded. The only pesiearing comment
received in response to the newly incorporated language strongly opposed itsnnclus

Finally, the regulation’s purpose requirement is inconsistent with the statuhgyage
and purpose of the BCRA. Congress passed the disclosure provisions of the BCRA to promote
transparencyand to ensure that members of the public would be awavéhoifwas trying to
influence their votegust beforean election. The added purpose requirement in section
104.20(c)(9)thwarts that objective by creating an easily exploited loophole that allevsue
sponsors of advertisements to hide behind dubious and misleading names. Based on these
considerations, the Court will vacate 11 C.F.R. § 104.20(c)(9), and it will geantiff’'s motion
for summary judgment.

BACKGROUND

Over the course of seven years, the Supreme Court of the United States dieakdne
eventuallyinvalidated entirelythe prohibition on the use of corporate and union treasury funds
to finance electiorexring communicationsSee Citizens United58 U.S. at 365VRTLII, 551
U.S. at 47676; McConnell v. FEC540 U.S. 93, 93 (2003pverruled by Citizens Unitedb58
U.S. at 310 In the midst of thischanginglegal environment, theCommissionbegana

rulemaking process and solicited public comment “generally regarding tket eff the



[WRTLII] decision on the Commission’s rules governing corporate and labor organization
funding of electioneering communications, the definition of ‘electioneering comatiom¢ and

the rules governing reporting of electioneering communicatidns.” Electioneering
Communications7/2 Fed. Reg. 50261, 50262 ¢posedAug. 31, 2007). As part of that process,
the Commission offered two alternative ways to implementWeTL Il decision “The first
alternative would incorporate the new exemption into the rules prohibiting the usgofate

and labor organization funds for electioneering communications IfCHR.] part 114. The

3 Section30104f)(2) of the BCRA requires the following disclosures:

(E) If the disbursements were paid out of a segregated bank account
which consists of funds contributed . . . directly to this account for
electioneering communications, the names and addresses of all
contributors who contributed an aggregate amount of $1,000 or more to
that account . . . . [; or]

(F) If the disbursements were paid out of funds not described in

subparagraph (E), the names and addresses of all contributors who
contributed an aggregate amount of $1,000 or more to the person making
the disbursement during the period beginning on the first day of the

preceding calendar year and ending on the disclosure date.

52 U.S.C. § 3010#)(2)(E)(F).

Section 104.207(c)(A8) of FEC’s implementingregulatiors generally tracks the
language of sectiorB0104f)(2)(E}+(F), except that it substitutes the words “donor” and
“donated” for “contributor” and “contributed.” It calls for the following disclosure

(7)) If the disbursements were paid exclusively from a segregated bank
account . . ., the name and address of each donor who donated an amount
aggregating $1,000 or more to the segregated bank account, aggregating
since the first day of the preceding calendar year; or

(8) If the disbursements were not paid exclusively from a segregated
bank accant described in paragraph (c)(7) of this section, the.name

and address of each donor who donated an amount aggregating $1,000 or
more to the person making the disbursement, aggregating since the first
day of the preceding calendar year.

11 C.F.R. § 104.20(c)(@), (c)(8) (2014).



second alternative would incorporateestnew egmption into the definition of ‘electioneering
communicationin 11[C.F.R.] § 100.29.”Id. Under the first alternativesorporations and labor
organizations making the sorts of electioneering communications deemed peems$R TL
Il would ke permitted to use general treasury funds for that purpose, but they waubjbet to
the same reporting requirements as other entitetesAs part of that alternativéhe agencylso
proposed changes to the rules that would enable those organizations to estgalgstesk bank
accountsfor the funding of electioneering communicaticss certain individuals were already
permitted to do.Id. Adopting Alternative Il wouldhaveexemptedhe WRTL Ilads from the
definition of electioneering communication in 11 C.F.R. § 10@2®ely, thereby eliminating
both the disclosure and financing restrictions for those ladsit 50263.
In December 2007, thegencyadopted a variant of the firatternative. It promulgated
11 C.F.R. § 104.48)(9), which included the following language:
If the disbursements were made by a corporation or labor organization
pursuant to 1JC.F.R.] 8 114.15, the name and address of each person
who made a donation aggregating $1,000 or more to the corporation or
labor organization, aggregating since the first day of the precedent
calendar year,which was made for the purpose of furthering
electioneering communications

11 C.F.R. 8 104.20(c)(9) (emphasis added).

The Commissiorprovided sevial explanations foadding thisnew “purpose” or “intent”
requirementto the corporate and labor organization disclosure regulation. First, it noted that
those entities’ “general treasury funds are often largely comprisedinafs freceived from
investors’ donors, customergr members “who may not necessarily support the organization’s
electioneering communications.’Electioneering Communications, Final Rul& Fed. Reg.

72899, 72911 (Dec. 26, 2007). And secanhdtatedthat compliance with the disclosure rules as

previously written would impose a heavy burden on corporations and labor organizations:



‘W] itnesses at the Commission’s hearing testified that the effort necessary tify ittese

persons who provided funds totaling $1,000 or more . . . would be very aostlyequire an
inordinate amount of effort.”ld. The Commission then conclud#tht “the policy underlying

the disclosure provisions of BCRA [was] properly met by requiring corporations adod |
organizations to disclose and report only those persons who made donations for the purpose of
funding [electioneering communicatiotis]id.

Plaintiff Chris Van Hollen- concerned that “corporations have exploited the enormous
loophole [the new regulation] created,” Compl. J-2fled this caseagainst the FE@nder the
Administrative Procedure Act (“APA”)5 U.S.C. § 706. He argudldatthe agency exceeded its
statutory authority in promulgating that regulation and that the regulation is disd@rg,
capricious, anatontrary to law under the APATwo months after plaintiff filed his complaint
CFIF and HLF filed motions to intervene as defendants [Dk# & 15], and the Court granted
those motions pursuant to Federal Rule of Civil Procedure 24(@g. 1, 2011 Minute Entry.
Plaintiff, the Commission and CFIRhen filed crossnotions for summary judgment, Pl.’s Mot.
for Summ. J. (“Pl.’s Mot.”) [Dkt. #0]; Def.’s CrosaMot. for Summ. J. (“Def.’s Mot.”|Dkt.

# 25} CFIFs CrossMot. for Summ. J. [Dkt. # 36AndHLF filed a motion to dismiss for lack of
jurisdiction HLF’s Mot. to Dismiss [Dkt. #80].

On March 30, 2012, the Court entered an order granting plaintiff's motion for summary
judgment and denying the other three motions. Order [DKRZ]# After determining that
plaintiff had standing to bring his APA challenge, the Court conductedearonanalysis and
struck down 11 C.F.R. 804.20(c)(9)as inconsistent with text of the statut€he Commission
did not appeal the Court’s order, buterntenordefendarg CFIF and H.F did. Van Hollen 694

F.3d at 110. On September 18, 2012, the U.S. Court of Appeals for the DistriCobhfmbia



Circuit concluded that since the BCRA was ambiguthuscaseshould not have beatecided at
the first step of th€hevrontest Id. at 112.

The D.C. Circuit remanded the caseith instructions to théistrict Courtto refer the
matterfirst to the Commissionto ascertain whether the agency intended to engage in further
rulemaking to clarifythe regulatory regimeThe judgment further providedjfi]f the FEC elects
instead to defend the current regulation, then the District Court should allow thes partie
present arguments on Appellee’s claims that the regulation cannot sewiee undeiChevron
steptwo or [Motor VehicleManufacturersAss’nof the United States, Inc. v. State Farm bt
Auto InsuranceCo, 463 U.S. 29, 4243 (1983)], and then decide these issues in the first
instance.”ld.

On September 20, 2012, the Court referred the mattbiet€ommissiorand directed it
to advise theCourt on or before October 12, 2Q01®hether it intended to pursue a new
rulemaking or defend the regulationOrder Referring Matter to Def. FEC for Further
Consideration [Dkt. # 66].In a status report filed on October2D12,the Commissionstated
that it did not intend to pursue a rulemaking and that it would continue to defend 11 C.F.R.
8 104.20(c)(9)as writtenbefore the Court. FEC Status Rep@kt. #67]. But the following
day, intervenordefendant CFIF advised the Court that it had petitioned the FEC to engage in the
rulemakingthatthe agencyad just informed the Court that it did not intend to undert&{delF
Status ReporfDkt. # 68]. The matter was stayed pending the FEC’s consideratioBFoF’s
petition,and on March 12, 2013, thtag was lifted in light of the agency’s decision to deny the
petition and forego further rulemakingeeOct. 18, 2012 Minute Order Staying Case; Mar. 12,
2013 Minute Order Lifting Stay.The Court permitted the parties to supplement their original

memorada with additional arguments on tGbevronsteptwo issue, and it heard oralgument



ANALYSIS
l. The standard to be applied alChevron step two
This Court is bound by the Circuit’'s determination tkattion30104f)(2)(E)(F) is
ambiguous, and therefore, it must now address the question of whether the implementing
regulation 11 C.F.R. § 104.20(c)(9)s “based on a permissible construction of the statute.”
Chevron 467 U.S. at 843 At the second step of tii@hevronanalysisthe reviewing court must
give “considerable weightto an agency’s interpretation of a statutory scheme it has been
“entrusted to administer;the “court may not substitute its own construction of a statutory
provision for a reasonable interpretation made by the administrator of an Ageh@t 844. As
the D.C. Circuit put it irSerono Laboratoriednc. v. Shalala“under Chevron courts are boud
to uphold an agency interpretatipgg long as it is reasonableregardlesgof] whether there
may be other reasonable, or even more reasonable, views.” 158 F.3d 1313, 1321 (D.C. Cir
1998).
Here, he Court of Appealspecifically directedthis Court to determine whether the

regulation could survive review undie test prescribed in ti&ate Farnopinion. Van Hollen
694 F.3d at 112.In State Farm the Supreme Court reiteratéldlat under the arbitrary and
capricious standard, “a reviewing court may not set aside an agency rulerétianial, based on
consideration of the relevant factpemnd within the scope of the authority delegated to the
agency by the statute.” 36J.S. at 42. The SupremeCourt went on to explain the process in
greater detail:

The scope of review under the “arbitrary and capricious” standard is

narrow and a court is not to substitute its judgment for that of the agency.

Nevertheless, the agency must examine the relevant data and articulate a

satisfactory explanatio for its action including a “rational connection

between the facts found and the choice maddii reviewing that
explanation, we must “consider whether the decision was based on a



consideration of the relevant factors and whether there has been a clear
error of judgment.” Normally, an agency rule would be arbitrary and
capricious if the agency has relied on factors which Congress has not
intended it to consider, entirely failed to consider an important aspect of
the problem, offered an explanation for its decision that runs counter to the
evidence before the agency, or is so implausible that it could not be
ascribed to a difference in view or the product of agency expertise.

Id. at 43 (citations omitted).This, then, is the framework that must govern the Ceual#cision.

But as plaintiff points out, thatanalysis cannot be divorced frofime context of the particular

statutory scheme involved.

Plaintiff Van HollencitesShaysv. FEC (“Shays II'), 414 F.3d 76 (D.C. Cir2005, and
Shays v. FEQ"Shayslll”), 528 F.3d 914 (D.C. Cir2008),to the Court Pl.’s Supplemental
Briefing on Remanded Issues (“Pl.’'s Supp.”) aR IDkt. #87]. He assertghat areviewing
court’s task is to determine whether agency regulations are reasbimaligat of the language,
legislative history, and policies tifie statuté,id. at 2, quotingShays v. FEC337 F. Supp. 2d
28, 78 (D.D.C. 2004), and he calls upon the Court to follow the approach “exempliSbdys
and toreject the regulations heon the grounds that they frustrate the policy behind the BCRA.
Id. at -2, citing Shays 11} 528 F.3d at 919.

The first Shaysopinion cited is not helpful because it does not concebhevronstep
two exercise In Shays I] the court addressed the standing question at length, and then it
affirmed the District Court’s invalidation of a set of FEC rules as too$®e414 F.3d at 8296.
The first two rules failed at the threshohevroninquiry, as the court found that they
contravened the unambiguously expressed intent of Congress, a@itdabg Court upheld the
District Court’s invalidation of thether three rulesn APA groundsnoting thatit did not need

to reachthe secondChevronquestion of whether the rules were reasonable because the agency

had failed to advancanyjustification for them.Id. at 96-97.



But in Shays 1) the Court of Appealdid directly addresthe second step of tl&hevron
analysiswhen it approved the Distt Court’s “thorough” rejection of a set of FEC rules based
on the finding that they werteither contrary to BCRA’s purpos® arbitrary and capricious.
528 F.3d aB19. The Court stated’[i] n applyingChevroris second step and the APA, we must
reject administrative constructions[al statute. . . that frustrate the policy that Congress sought
to implement.” Id. (alterations in original) (internal quotation marks omitted).

So under the precedent that tl@®ut is bound to follow, the challenged rule must also
be tested against the policy that BCRA was intended to advance.

Il. The challenged regulation is not supported by the agency’s explanation for the
regulation.

The starting point of the second step of @teevronanalysis must be the stated reason
behind the regulation, which is illuminated by both the Notice of Proposed Rulemaking
(“NPRM”) andthe Explanation and Justification that accompaniectimouncement of the final
rule. The rulemaking was supposed to be about one narrow subybeit to do to implement
the Supreme Court’s decision WRTL Il See72 Fed. Regat 50261 (These proposed rules
would implement the Supreme Court’s decisiorFEC v. Wisconsin Right to Life, Inevhich
held that the prohibition on the use of corporate and labor organization funds for etgtimpne
communications is unconstitutional as applied to certayped of electioneering
communications), see also id.at 50262 (The Commission is initiating this rulemaking to
implement the Supreme Court’s decisionWRTL Il ... The Commission is seeking public
comment on two proposed alternative ways to implemenWRSL |l decision in the rules
governing electioneering communications.”To assess the reasonableness of the regulations,
then, one must first ascertain what the Supreme Court decidéohtirtase that required

implementation.
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WRTL Il dealt with the constiutionality of section 203of the BCRA, 2 U.S.C.

8 441(b)(2),as applied to particular advertisemetitat the Wisconsinadvocacy organization
planned to broadcast551 U.S. at 49. At that time, section 203 made it a crime for a
corporation or labor union to use its general treasury funds to pay for anyiciecing
communication,”2 U.S.C.8 441b(B(2), that is, a broadcast, cable, or satellite communication
that refers to a candidate for federal office and is aired within a presanbegédriod before an
election. 52 U.S.C 8§ 30104f)(3)(A).

WRTL llwas not the first time th8upremeCourt addressed section 208he opinion
followed McConnell in which the Couriconsidereda series offacial challenges to multigl
provisions of the statute. 540 U.S. at 114 part of that exercis¢he McConnellCourt found
theregulation ofcorporate and labor union expendituresection 2030 be constitutional on its
face. Id. at 20309. The plaintiffsclaimed that sgtion 203 wasoverbroad and #t it violated
the First Amendment because it covered not calypaign speech, or “express advocacy,” but
also more general “issue advocacy” that migleintion a candidate for federal offickel. at 205—
07. The Court disagreed and fouhdt thecompelling governmental intereghat justified tle
imposition ofrestrictions on express campaign speechild also apply to advertisemertbsat
arethe “functional equivalent” of express campaign speddhat 204-06. Thus, itconcluded
that even ifone assumed that section 203 would “inhibttme constitutionally potected
corporate and union speetiplaintiffs had not met theiheavyburden of establishing that the
provisionwas overbroa@ndthat itcould rever be constitutionally enforcedd. at 207;see also
WRTL Il 551 U.S. at 457 (“ThéMcConnel] Court concluded that there was no overbreadth

concern to the extent the speech in question was the ‘functional equivalent’ of exprpagna
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speech.”) The McConnellopiniondid notfurther define “functional equivalent” amdertake to
resolveanyfutureasapplied challenges to the law.

It was WRTL lIthatdirectly presentedn asappliedchallengeto section 203 The non
profit issue advocacy corporation sought to broadcast radio advertiseéhardearly identified
a particular Senator running for -ededion during the period when“electioneering
communicationsivould be illegal under section 20851 U.S. at 48-61 The Supremé&ourt
reviewed its decision iMcConnellandexplainedthat resolving an aapplied challengeequired
it to determineat the outset Whether the speech at issue is the ‘functional equivalent’ of speech
expressly advocating the election or defeat of a candidate for federa) offiostead a ‘genuine
issue &].”” Id. at 457(alteration in original), quotingyicConnel] 540 U.S. at 206 The Court
observedhat McConnelldid not adopt any test to be used as the standarfdtiire asapplied
challengesandso, it found it necessary tdo so. Id. at 464.

The Courtdetermined that in order to safeguard First Amendment rights, it was amgcess
that the standardeban objective onéfocusing on the substance of the communication rather
than amorphous considerations of intent and effddt.at 4.

It must entailminimal if any discovery, to allow parties to resolve disputes
quickly without chilling speech through the threat of burdensome
litigation. And it must eschew the op@&mded rouglandtumble of
factors, which invites complex argument in a trial court andgrtually
inevitable appeal. In short, it must give the benefit of any doubt to
protecting rather than stifling speech.

In light of these considerations, a court should find that an ad is the
functional equivalent of express advocacy only if the asugeptible of

no reasonable interpretation other than as an appeal to vote for or against a

specific candidate.

Id. (citations and internal quotation marks omitted).
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This then is theoleholding of WRTL It that thesection 203 prohibition against the use
of a corporation’s or laboorganization’sgeneral fundgor electioneering communicatiorsn
only be applied to expss campaign ader to those issueads that can only be reasonably
interpreted as a plea to vote for or ageaparticular candidate.

Applying the new test, the majorigpncluded that thparticularads at issue were not the
functional equivalent of express campaign speech, and that since the interegtaittigistify
restricting corporate campaign speecht®functional equivalent do not support restrictions on
issue advocacy, section 203 was untartonal as applied to WRTL'ads Id. at 457*

Notably, the opinion iIWRTLII saidabsolutelynothing about the reporting regements
that attach wheran individual or a group disburses funds to payeiqgpress campaign ads or
thoseissue ads that fall within the definition efectioneering communicationsThe plaintiff
had specifically disavowed any challenge to the reporting provisions, notinghthatds it
sought to run would be subject to the transparency that was the goal of the EB2RI. the
matter of Electioneering Communications: Notice 2067(“Rulemaking Hr'g”) (Oct. 17,
2007), Administrative Record (“AR”)622-23 [Dkt. #17-3 (quoting WRTL's brief: “Because
WRTL does not challenge the disclaimer in the disclosure requirementsvildse no ads done
under misleading names. There will continue to be full disclosure of all electiunee
communications both as to disclaimand public reports. The whole system will be

transparent.”). This raises the questionhow did a Supreme Couadpinion lifting the ban on

4 The Court was sharply divided on this pointustice Souter, in an opinion joined by
Justices Stevens, Ginsburg, and Breyer, wrdieis beyond all reasonable debate that the ads
are constitutionally subject to regulation un&Connell” Id. at525 (Souter, J., dissenting).
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WRTL'’s ads prompt the agency to revige reporting requirements?After all, the Supreme
Court had already squely addressed those reporting requireméntdcConnell®

After the WRTLII decision was handed dowa petition for rulemakingvasfiled. The
petition — filed by the James Madison Center for Free Speech, whichrepassented by the
same counsel whdad representedVRTL — did not call for a change ithe disclosure
requirements either. Petition for Rulemaking: Protecting “Genuine Issue Ads” from the
“Electioneering Communication” Prohibition & Repealing 11 C.F.R. § 100.22@#3mes
Madison Ctr. for Fre&peech, AR 96 [Dkt. #7-4. Instead, the organization urgdte agency
to undertake a rulemaking to make two changes t&H@'s regulations in the wake MWRTL
II: 1) to recognize the protection accorded to genuine issue MIRTLII by promulgating a
rule limiting theban oncorporatespending orfelectioneering communicatigiito ads that meet
the WRTLII definition; and 2) to repedll C.F.R.8 100.22(b), theCommission’sdefinition of
“expressly advocating.ld., AR 98-103.

In response to thaietition, the agency published PRM and requested comments on
proposed rulethat “would implement the Supreme Court’s decisiorFEBC v. Wisconsin Rig

to Life, Inc” 72 Fed. Reg. ab0261. Acknowledging that “[t]he plaintiff IfWRTL II] . . . did

5 TheMcConnellplaintiffs had complained that the requirements should not extend to both
express and issuadvocacy but the Supreme Court uneqoally rejected that contention,
guoting the District Court opinion at length and noting its approval:

We agree with the District Court that the important state interests that
prompted theBuckleyCourt to uphold FECA’s disclosure requirements
providing the electorate with information, deterring actual corruption and
avoiding any appearance thereof, and gathering the data necessary to
enforce more substantive electioneering restrictiengpply in full to
BCRA. Accordingly, Buckley amply supports application of FECA

8 304’s disclosure requirements to the entire range‘edéctioneering
communications.”

540 U.S. at 196 (footnote omitted).
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not contest . . . the reporting requirement in sadiB®104(f)(1)” and therefore that the case did
not directly impact th&CRA’s reporting requirementsg. at 50262, the agency nonetheless set
out two alternative approaches for how it coulevise the themstablished disclosure
requiremerd to apply to the newly allowad/RTL Illads.

Under the first alternative, the agency observetiat “corporations and labor
organizations that maK&RTL I] electionering communications... totaling over $10,000 in a
calendar yeamustfile reports like other entities that make ¢leseering communicatiotis Id.
at 50271. It proposed amending subsectidfh.20(c)(7), whictdeals with the use of segregated
bank accounts to funelectioneering communication® include separate subparts covering non-
WRTL lland WRTL llads so thatorporations and labor uniomguld be authorizetb create
such accountgo fund the permissible ads and would report contributions to the accounts
accordingly. Id. The FECalsorecognized thatinder Alternative |, corporations and unions
would be permitted to expend general treasury fundg/RT L Ilads. Id. In contemplating that
circumstance it posed a series of quests about how the agency shouddministerthe
disclosure requirements established by section 104.20(c)(8) in that context:

Under the proposed regulations, how would a corporation or labor
organization report an electioneering communication funded with general
treasury funds?If the corporation or labor organization does not pay for
the electioneering communication from an account described in proposed
sectons 104.20(c)(7)(i)) and 114.14(d)(2)(i), would the corporation or
labor organization be required to report “the name and address of each
donor who donated an amount aggregating $1,000 or more” to the
corporation or labor organization during the relevant reporting period, as
required by [52 U.S.C. 80104(f)(2)(F)]and 11[C.F.R. § 104.20(c)(8)7?

If so, how would a corporation or labor organization determine which
receipts qualify as “donations”? Should the Commission limit the

“donation” reporting requementto funds that are donated for the express
purpose of making electioneering communications?

15



Id. Althoughthe agency posed this question, the first alternative set out in the Notice did not
include any sort of limiting language.

Alternative 2embodieda simpler approach Under that option, the agency proposed that
“a communication that qualifies f¢gthe WRTL 1] exemption in proposed section 100.29(c)(6)
would be exempted from the definition of ‘electioneering communicatiotd”at 50272. In
other words all WRTL Il communications would be exempt from the “regulations imposing
reporting requirements on persons making ‘electioneering communications,’® Wihé
reporting requirements applicalie all communications that continée meet the definition of
‘electioneering communication’ would remain unchangeld.” Thus, mitherof the alternatives
proposed in the FEC’s notigacorporated thespecificlimiting language that is the subject of
this litigation.

The Commission eived twentyseven writtercomments on the proposed rulasd it
held a two day hearing at which fifteen witnesgestified. 72 Fed. Regt 72900. After the
hearing and before it promulgated the final rule, the Commission added thegarbatis at
issue in this case“madefor the purpose of furthering electioneering communicatietfst the
first time. SeeMemorandum on Draft Final Rule ondglioneering Communication to the
Commission (Nov. 16, 2007), AR 1006 (setting forth its proposed draft B of the regulatio).
agency received only one commantesponse to the newly proposed language, which strongly
opposed the proposal.Letter fran the Campaign Legal Center to tlieedeal Election

Commission (Nov. 19, 2007), AR 1024-25.

6 Another commenter recommended that the Commission adopt Draft A. AR 1018-19.
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This review of theprocedural historytends to diminish the validity of the regulation
under the second level of tliEhevronanalysis because it demonstrates that Commission’s
action was unmoored from the stated basis for embarking onraakieg in the first placé.

Before WRTLII, the McConnell Court upheld the disclosure provisions on their face,
with the understanding th#ttey applied to individuals, to those corporaticarsd unions using
segregated bank accoungnd to “groups” that had many individual donor$he rules also
applied to some cogpations,see FEC v. Mass. Citizens for Life, |n€79 U.S. 238 (1986gven
if that group was small.

WRTLII left thereportingprovisions untouched.

And even afteWRTLII, when the restrictions on corporate and labor uniondpgn
were struck down entirely i€itizens United and the Supreme Court was well aware that the
statutory reporting requirementgould now apply to a large numbef ads funded by those
organizations, iagain leftthe reporting requirementsitouched.558 U.S. at 368alterations in
original) (citations omitted) (“[Citizem United] contends that the governmental interest in
providing information to the electorate does not justify requiring disclaimefpcommercial

advertisements, including the ones at issue here. We disagree. . .. The disokajmezdby

7 Indeed, multiple witnesses at the rulemaking hearing specifically cautibaed would

be inappropriate for the Commission to take up a change to the disclosure rules wéae the
purpose of the rulemaking was supposed to be to conform the existing regulations/Erihi
opinion. See, e.g.Rulemaking Hr'g, AR 511 (testimony of Mark Elias) (imploring the agency
to address the Supreme Court ruling on electioneering communications and do no[yjote: “
are not faced with questions about disclosynd: 517 (testimony of Allison Hayward) (joining
Elias and “counseling restraint”)d. 647—-49(testimony of Donald Simon) (arguing that the
Commission was engaging in a “bait and switch” because “[tlhe plaintiff in MWW&d not
challenge the [s]ection02 disclosure requirements and repeatedly reassured the Supreme Court
that if it did permit corporations to make some electioneering communications thelet wou
continue to be full disclosure . . But now having won the [s]ection 203 argument on thatsba
many urge the Commission to reach out and eviscerate the disclosure requiratheatt80)7—

08 (testimony of Brian Svoboda) (urging the Commission to proceed narrowly andaelmbtte
thanWRTLII required and noting th&/RTLII did not address dclosure).
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section311 ‘provid[e] the electorate with information’ and ‘ure that the voters are fully
informed’ about the person or group who is speaking.”).

Therefore, the Court finds that it wasreasonable for the FEC tter the statutory
reporting requirements on tretatedgrounds that it was implementirthe Supreme Court’s
decision inWRTLII. There wasothing about implementing theew definition of “functional
equivalent of express advocadgr purposes of enforcing section 203 that required narrowing
the disclosure requirements in 52 U.S.C. § 30(®).

[l. The record does not reflect that the FECexaminal the relevant data and
articulated a rational connection between the fas found and the choice it made.

In addition to considering the regulation in light of its stated purpose, the Court sust al
review the reordto determine whethehe agency fully explained how its choice was predicated
upon data it accumulatettliring the rulemaking process. Heiwe parties didhot deal with the
record before the agency amy detail in their briefs. Sime Court found it necessary to review
the record in its entirety in order to undertake the analysis descril&dtenFarm.And it found
that there is a very poor fit between the rule that was promulgated and both the quelkstion a
evidence that wereefore the agency at the time.

As an initial point,the Court notes that was not until after the notice and comment
period that the Commissiannounced that it had decidexdepart from the proposed rules set
forth in the NPRM and to do something ieelty different— to limit corporate and labor union
disclosure requirements to cover only the names and addresses of donamgendhedto fund
an electioneering communication. 72 Fed. R#gr2911 (“As discussed in detail below, after
consideration ofhe comments, the Commission has decided to depart from the rules proposed in
the NPRM . . . .”). Althoughthe mere fact that changes were made to a proposed rule after the

notice and comment period does not itself invalidate the rule or the preeess; Transport

18



Ass’n of Am. v. Civil Aeronautics B&32 F.2d 219, 224 (D.C. Cir. 1984), the chronology here
has an impact upon this portion of tBeate Farmanalysis. As the record stand®ne of the
comments received during the NPRM stage or at the Commission’s hearireggsadithe
language that the Commission eventually adopted, and the onbgaostgy comment that did
address the proposed courseaofion vehemently opposed it. Theaord is thereforéargely
devoid of evidence that supports the specific language that the Commission used lttheurtai
disclosure requiremenis the cas®f corporations and labor organizations.

The record also lacks evidence that supports the Commission’s decision to alter th
disclosure regulations in the first placén the Explanation and Justificatidhat accompanied
the promulgation of the final rule, the Commissistated that the disclosure regulation
governing corporations and labor organizations that paid for electioneering campaidd$e
tailored so that those entities need “disclose only the identities of those persons who made a
donation aggregating $1,000 or magecifically for the purposef furthering [electioneering
communicatios] made by that” entity 72 Fed. Reg. at 729X&mphasis added)lt offered the
following explanation in support of its decision:

A corporation’s general treasury funds are often largely comprised of
funds received from investors such as shareholders who have acquired
stock in the corporation and customers who have purchased the
corporation’s products or services, or in the case ohoaJprofit
corporation, donations from persons who support the corporation’s
mission. These investors, customers, and donors do not necessarily
support the corporation’s electioneering communications. Likewise, the
general treasury funds of labor organizations and incorporated
membership organizations are composed of member dues obtained from
individuals and other members who may not necessarily support the
organization’s electioneering communications.

Id. Theagency also noted without further specific citations to the record or testimertipat

“witnesses at the Commission’s hearing testified that the effort necessargntdyidhose
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persons who provided funds totaling $1,000 or more to a corporation or labor organization would
be very costly and require an inordinate amount of effoid.” Based on those considerations,

the agency then summarily concluded that “the policy underlying the discloswisi@ns of

BCRA [was] properly met by requiring corporations and labor organizations to disclose and
report only those persons who made donations for the purpose of funding [electioneering
communications].”ld.

Plaintiff does not disput¢he agency’s representah that at the timeNRTL Il was
decided, it was anticipated that there would be a significant increase in the rnambe
advertisements sponsored by corporations and labor ungeeb51 U.S. at 53536 (Souter, J.,
dissenting). But the writtencomments submitted tihe agncyand the testimony at the hearing
did not supply grounds for a narrowing of the reporting requirementélthough some
commenters raised concerns about the burdens that the disclosure rules might tingsese
concernswere generally presented the context olirging the agency to define electioneering
communications clearly and narrowly, so that neither the prohibition nor the reporting
requirements would apply t@enuine issue advertisements or commercial speebdlo
commenters provided data to quantify the burttext this change in the law might impose on
corporations or labor unionand no written submissiorEtuallyasked the Commission bonit
the disclosure rules to contributions made for the purpose of funding electigneerin
communications.

Four of the commenters did not discuss the question of whether the reportingpoulés s
be changedn their comments at all SeeComments ofthe James Madison Center for Free
Speech AR 96-103 (he organization that petitioned for thdemaking) Comments ofthe

American Cancer Society Cancer Action Network, Idd®R 222-27, Comments othe Thomas
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Jefferson Center for the Protection of Free ExpressmafComments of the Media Institute, AR
249-62. And although t#re were severatommenters thadid mention disclosure, they
generallymentioned it inthe context of advancing their position that tiiesueads should not be
subject toany regulation They favored the approach embodied Alternative 2— establishing
anexclusion to the definition of electioneering communications for the type oftspeetected
by WRTLII — and observethat excludingconstitutionallyprotected communications from the
definition of electioeering communications would algpean that the reporting requirements
would not apply to themSeg e.g, Commentsof NationalAssociation of Realtors, AR 3#82;
see alsatComments oCitizens United AR 298-323°

For example, the American Association of Advertising Agencies, the idamer
Advertising Federation, and the Association of National Advertiseught clarification that
their commercialand businesadvetisements were fully shieldedylithe Mnstitution and not
subgct to eithethe prohibitions or the reporting reqementsin the BCRA SeeComments of
the American Association of Advertising Agencies, the Amerigdnertising Federation, and
the Association of National Advertisers, AR1231. They favored &road safe harbor that
would clearly distinguish commercial speech from prohibited communications aed: not
“There is no legal rationale for subjecting to the electioneering communicaporting regime

ads that are protected under tIMRTL Il decision. Further, such an obligation would impose

8 Citizens United also mentioned disclosurepissing in its comments favor of the
adoption of Alternative 2 instead of Alternative 1. The organization was concerned that
advertisements for its books and documentary films could include references watzsdior
federal elective office.It took the position that theBC was obligated bWRTLII to address
general advertising for businesses, produats services, and that it should do so by exempting
business advertising from the definition of electioneering communicatibnghat context, it
noted: “Also, from a pactical standpoint, we believe the disclosure requirements of Alternative
1 would be extremely difficult to implement because ads for products and seavécesdten
financed by investment capital and sales revenues, not reportable contribuGamsriherns of
Citizens United, AR 309.
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significant burdens on advertisers and would chill the full exercise of their Amendment
rights.” Id. 239. The advertisers pointed out that “the legal underpinnings for reporting
articulated inBuckleyare wholly absent for ads protected by t&RTL Il decision[,]” and
concluded;|a] reporting and disclosure regime is inconsistent with the zone of saéstied by

the Supreme Court for advertisements that can reasonably be interpreted asirapncer
somehing other than an election campaigmd: 240.

The Free Speech Cao@bn, Inc. andthe Free Speech and Education Fund, Exhoed
those concerns, and theglled for the promulgation of a narrow definition of “express advocacy
and its functional equivalent” that would turn limit the applicability of the reporting and
disclosure requirementsComments of the Free Speech Coalition, Inc. and the FreeltSfeec
Education Fund, Inc., AR 3285. “[l]f the funding limitations placed upon a broadcast of a
genuine issue ad or any other broadcast communication is found to be unconstitutionag then th
reporting and disclosure requirement that would otherwisetbehad to the ad because it is the
functional equivalent of express advocacy cannot be jusbiyetieBuckleystandard . . .. Id.

330. The two free speech organizations warned that disclosure and reporting requirengehts pos
the same dangers and shiblbe subject to the sams&ict scrutiny as absolute prohibitions if they
imposed any burden on constitutionally protected speech.329; see alsoComments of
Independent Sector, AR 36advocating Alternative 2 excluding issue ads from the definition

of electioneering communicatiorsover Alternative 1 because “issue advocacy is a fundamental
right and purpose of nonprofit organizations” and a “distinction between the funding,of ads
which the Supreme Court struck down, and the disclosure of funding for that right cannot b
maintained . . . Aside from the daunting complexity involved in following FEC procedures,

donor disclosure requirements present significant privacy concerns that arewagbet by
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the government interest in disclosure. . We are also concernaabout the chilling effect of
proposed Alternative One on advocacy right€omments of OMB WatchAR 384—-88(calling

for a more specific general rule exempting isadeocacy and grassroots lobbying from the
statutory prohibitions and objecting to the imposition of any reporting requirements on
broadcasts that should be exejript

And similarly, e American Taxpayers Alliance and Americanslianited Government
also warned that compelled disclosure could infringpon or chill the exercise ofirst
Amendment rights and rejected the notion that the Commission could regulate or impose
reporting requirements on issue ads that fell short of express advocacy ondii®ntai
equivalent. Comments ofiie American Taxpayers Alliance and Comments of Americans for
Limited Government, AR 416-29.

In sum, the commenters who expressed concerns about tlherdens or the
constitutionalityof the reporting requirementsere prmarily advancing the viewhat certain
advetising should falloutside of the scope of the regulatory regmitegether None ofthem
calledfor or even discussevisingor narrowing othe reporting requirements foorporations
and labor unionsponsoring genuine electioneering communicatigheir aim was to shrink the
pool of advertisements to which those requirements would apply.

Meanwhile on the other end of the spectrutinere were approximately a dozen
commenters who urged the Commissito keep tk disclosure requirements intactSee
Comments ofS.B. Hornik AR 167 Comments ofProfessors Richard.lHasenof School of

Law: Loyola University Chicag and Professor Richard Briffault of Columbia Law Schdd®

9 In light of the language i@itizens UnitecandMcConnell,the Qurt is not persuaded that
there is much force to the constitutional objections raised to reporting reqoiseas opposed to
the funding prohibitions.SeeCitizens United558 U.S. at 36670; McConnell,540 U.S. at 196
Van Hollen 851 F. Supp. 2d at 88-89.
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184—-88;Comments of Washington $aPublic Disclosure CommissioAR 190-92; Comments
of Professor Allison Hayward of George Mason University Law School, AR£ZAZomments
of Demaocratic Senatial Campaign Committee anBemocratic ©ngressional Campaign
Committee AR 264-69; Comments ofCommon Cause, PublCitizen, and US. Riublic Interest
Research Group (IRG”), AR 346-60; Comments of Senators McCain, Feingold, and Snow
and Representative SR 369-74; Comments of Public Campaign, AR 3®1;, Comments
of the Campaign Legal Center, Democracy 21, Brennan Center for Justice, Comman Caus
League of Women Voters, and3JPIRG, AR 393414 Comments of Campaign Legal Center
andRobert F. BaugrAR 431-33 Comments oflliance for JusticeAR 435-51 Comments of
American Federation of Labor and Congress of Industrial Organizat{thBL -C10"),
American Federation of State, County, and Municipal Employé&ESCME”), National
Education Associatior{*NEA”), and Service Employees International UnigBEIU”), AR
453-75"°
The Center for Competitive Politics expressed strong views against gewvisen

disclosure rules:

To our knowledge, no plaintiff has challengddConnells interpretation

of BCRA'’s reporting requirements for electioneering communications.

Because th€ommission has no new or additional basis for believing that

electioneering communications run within the temporal windows cannot

be subject to reporting, the Commission’s rulemaking in response to

WRTL Il must address the application of BCRA § 203 tarétgulations

and not application of other parts of BCRA. This means the Commission
has guidance from the Court only to amend 11 CFR Part 114.

10 The comments made by Alliance for Justa® well as those submittdry American
Federation of Labor and Congress of Industrial Organizatidmerican Federation of State,
County, and Municipal Employees, National Education Association, and Service Ensployee
International Union also containeuoh alternative position on what the agency should do in the
wake of WRTLII if the Commission should uthately decide that the disclosure rules should be
changed.SeeComments of Alliance for Justice, AR 444; Comments for American Federation of
Labor and Congress of Industrial Organizati@isl, AR 457.
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Comments of Center for Competitive Politics, AR 339.
Similarly, Common Cause, Public Citizen, andSUPIRG admonshed the Commission
thatWRTLII did not open the door to altering that portion of the statute:

The Commission should retain the reporting and disclosure requirements
for electioneering communications that are express advocacy for a number
of compelling reasons. First, the plaintiffs in b&MMRTLand the other
major asapplied challenge to BCRA Section 203’s funding prohibition
(Christian Civic League of Maine v. FEGever contested BCRA’s
reporting and disclosure requirements for electioneering comations.
Indeed, they repeatedly told the courts that they were ready and willing to
comply with the disclosure rules if permitted to fund the ads they wished
to run.

Second, neither the controlling opinion nor concurring opinioN&/RirL
mentioned the reporting and disclosure requirements of BCRA Section
201. They certainly did not call into question the legality of the
provisions. The FEC would therefore be entering uncharted waters.

Comments of Common Causs, al, AR 351 (footnote omitted) That view was seconded by
the Congressional sponsors of Title 1l of the BCRA, Senator John McCain, Senatell Russ
Feingold, Senator Olympia Snowe, and Representative Christopher Shays, wkd thsisthe
Supreme Court’s holdinfynding some funding restrictions to be unconstitutional did not extend
to the reporting requirements:

The reporting requirements were not at iSSUBRTLII]. The Court did

not analyze their constitutionality, and if it had, an entirely different lega
framework would have been implicated. The Commission should not
undertake such an analysis on its own, especially since the Court in
McConnellupheld the reporting requirement against a facial challenge.

One of the main purposes of Title Il BERA was to make sure that the
public was informed of the identity of persons making expenditures on
electioneering communications. The legislative history of BGIRA the
record inMcConnellare replete with examples of ads run by organizations
with benign sounding names and of unknown origin. The reporting
requirements of Section 201 were a significant reform in and of
themselves, completely independent of the prohibition contained in
Section 203. Those disclosure provisions apply not only to corposati
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and unions but to individuals and unincorporated associations who fund
electioneering communications. And the severability clause in section 401
of BCRA was meant to underscore congressional intent that even if
Section 203 were declared unconstitutional, other sections of the bill,
including Section 201, should survive. The Commission should not now
effectively throw out Section 201 based on arapglied challenge to
Section 203 that specifically and explicitly disclaimed any challenge to
Section 201.
Comments of Senator McCakt, al, AR 371.
Other commenters underscored the salutary purposes of discwglteok the position
that reporting requirements are much less burdensome than restrictions oditexge See
Comments of Publi€ampaign AR 396-91 (“Disclosure enhances transparency and can provide
citizens with the information to determine how to vote or respond to calls for grassroots
lobbying . . . 1 urge the Commission to retain the extant disclosure requirements for Hibads
meet the definition ofelectioneering communicatidt).
After the written comments were submitted, there was a hearing to considePRié. N
The hearing to consider the NPRM was held on October 17 and 18, 2007, and it consisted of a
series of paels. The witnesses and the Commissioners considered many issues other than the
possible narrowing of the disclosure rules, and those discussions that do not bear arethe iss
presented in this case are not summarized here.
The first panel included JamBspp, who represented Wisconsin Right to LiféMRTL
Il, on behalf of the organization that filed the petition for rulemakifidne James Madison
Center for Free SpeechHe was joined by Mardlias of Perkins Coierepresenting the
Democratic Senatori@@ampaign Commitee and former FEC staff member and George Mason
Law School faculty member, Allison HaywardR 503-632. While there was some discussion

of disclosure issues during this panel, the bulk of the discussion was directed totinrds

issues,such as which of a series of sample ads should be considered to be the “functional
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equivalent” of express advocacy, and whether the proposed rules would have the effect of
regulating grassroots lobbying. It is true that Professor Hayward comuxineéhat i a
corporation or labor union did not utilize a segregated account, the regulatory reporting
requirements would require it to “open ugs] books,” which could impose a “real burdemXR

517. But she did not offer further specifics or quantification. When prompted to make a
prediction, Professor Hayward stated that she anticipated that the Supremen@barfind
disclosure requirements f¥YRTLII communications to be unconstitutional if presented with the
right case, AR 5923, but her central poi was thatWRTL Il dealt only with the ban on
corporate spending, and not disclosure, and therefore, the Commission shoulddnatdrthat

area at all.AR 517-18.

Elias similarly “implored” the Commission to do what was necessary WAL I[land
no more; “you are not faced with questions about disclosur&R 511; 537. Elias also
cautioned against attempting to predict how the Supreme Court would treat theudésclos
WRTL llcommunications. AR 594.

Hayward’'s general comments about the burdens of disclosure included her observation
that the “contributors” to be disclosed under the statute would not include an orgarszati
commercial customers, those who pay for its services, or members who pay shgmbees.

AR 611. Elias agreed AR 612; 616 (“Are there ‘contributors’ to Ford?”). So this panel did not
supply evidence that compliance would be difficult for commercial entegods labor unions
that did not elect to establish the segregated bank account.

At least one of the Comssioners did express concerns about how the rule would affect
non-rofit organizations since they are not generally required to identify ¢betributors, and

the delineation between dues and “donations” paid to them might be unalRa&16-19. But
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much of the record consists of the Commissioners themselves thinking out loud about those
issues— there was little data placed before therAnd there was no testimony offered that
suggested that the availability of the segregated bank account option naduddleviate any
burdens or privacy concerns associated with imposing the disclosure requirement®men a
profit or any otheprganization.

Finally, as the Commission wrestled with the larger question of how it should a@minis
the statutory disclosure requirements in the case of organizations that Gatidnest anticipate
would be funding electioneering communications in the first plakas urged the Commission
to be guided by the approach that the BCRA is “a disclosure stati®e399. He cautioned the
Commission to address only section 203 issues, not issues related to section @8dressclAR
599-600. Even James Bopp, who wdee most vocal member of the panel on behalf of
grassroots advocacy organizations and who warned against adopting an approach that would
chill their lobbying and issue advocacy, conceded that no change to the disclosusmreapsi
was required by th&VRTL Il decision. AR 626. Instead, Bopp’s position was limited to
advocating for Alternative 2, which would exclud&RTL Ilcommunications from the definition
of electioneering communications @ether. AR 601-04.

The second panel on October 17, 20@duded Jan Baran, representing the Chamber of
Commerce; Larry Gold on behalf of the AlIO; and Don Simon for Democracy 21, a aon
profit campaign finance reform organization.RA32-720. Much of the discussion covered
other issues, such as what the definitions of express advocacy and electoneerin
communications should be, and how to provide clear guidance about what would be permissible
afterWRTL Il See, e.gAR 665-720. With respect to any changes to the disclosure provisions,

Baran simply urged the FEC to create a safe harbor for the funding of issuetassulidabe
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sure to include all permissible speech, which would in turn have the effecooélahinating
reporting requirements for permissible speech and grassroots lobl§36—-39.

Gold emphasized that the line of prohibition in the statute defined the line of disclosure,
and he pressed for an approach along the lines of Alternative 2 that would narrémgy de
“electioneering communication” rather thamew regulation addressing the prohibition or the
related disclosure rules directlyAR 641. In the event the agency took a different approach,
Gold observed that the Commission was faced with a situation that had not been coetiempla
by Congress: “unions and corporations would never be in a position to have to report
electioneering communications because they were simply banned from doirld.s&bdld also
testified that the words “contribute” or “donate” connote a voluntary transfiéhout
consideration, so under the terms of the statute, “such income [as] receipts, duesemvest
income, damages awards and other commercial income and the like ought not to lhesubjec
disclosure.” AR 645. He explained that taking a broader approach would impose “a tremendous
burden on unions in particular. The obligation to report income at tj0@Glevel would be
remarkable in comparison to a regulatory requirement . . . which requires unions deedatl
receipts at the $800 threshold.”AR 646 (referring to the $800 threshold for disclosure under
the longstanding Labor Management Report and Disclosure Act).

Simon urged the FEC to leave the disclosure requirement for electioneering
communications untouched.

The WRTL I] court said nothing about disclosure and the analysis used to
evaluate the “aspplied” constitutionality of 8ction 203 cannot logically

be extended to invalidate the disclosure requiredsdsgtion 201. The
standard of review idifferent. Strict scrutiny versus intermediate
scrutiny. The nature of the burden is differen& ban on spending versus

a disclosure of spending that, as the court previously said, “does not

prevent anyone from speaking.”. . . Yet, notwithstandinghtse
differences on every level of the analysis and notwithstanding the court’s
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own silence on the matter iWWRTL I, and notwithstanding the court’s

eight to one majority ruling iMcConnellthat the disclosure provision is

facially constitutional, yoware being asked to make a determination that

Section 201 is unconstitutionalSurely the fact that Justices Scalia and

Kennedy, as well as Chief Justice RehnquisMetConnel] agreed that

Section 201 was constitutional while at the satime voting to sike

down Section 203, indicates that they think the analysis of the two

provisions is completely different and there is nothingWR[TL I] that

indicates that they or any other member of the court has changed their

mind on this question.
AR 649-651. $mon was asked whether the FEC could choose its first alternative and adopt
language that would exempt business income and membership dues from disclosure.— AR 654
55. He opined that the agency could exempt business income, and he expressed some
uncertaity about whether the agency could address union dues or whether that required a
legislative fix. He acknowledged that membership dues paid tgprudit organizations might
raise a different set of questions, but he warned against doing anything that would nedleemi
reporting requirements, and he directed the agency’s attention b&t&CGonnell, where the
Supreme Court had talked about the importance of donor disclosure in an era of advadiseme
sponsored by vague “false frontsBAR 656-57. And he emphasized that Congress had already
addressed the burdens that might arise out of the disclosure obligation by buildiadsit000
reporting amount and creating the option of a segregated bank account. AR 657-58.

The Commissioners turned back to the union representative to ask if there were some
way to exempt membership dues while still exposing those hiding behind vague somitker
witness did not express a need for further regulation in the union context since he opined that
dues wouldfall outside of the disclosure provisions as they were already writf@fhe main

point is thatthe statute talks in terms afdntributing contributionsand you have interpreted it

to mean‘donating donations. Union dues are neitherPlainly theyare neither.” AR 659%60.
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But Gold did caution that an organization should not be required to reveal its members simply
because it had engaged in a single electioneering communication:
It seems to me that if somebody gives funds at the dues{pasisdues—
that is not a donatiorthat is not money contributedlf that individual
voluntarily gives more, that is truly a donative act and then you are
beginning to count perhaps towards the $1,0BQt you do clearly have
the authority to make these drsttions and you ought to do sénd the
availability of the option that you're suggesting in one of the alternatives
a separate fund, even a union or corporation having a segregated fund, and
just dealing with that that doesn’t really address thisuecompletely.
AR 660-61.

The Chairman of the Commission observed that WN&TL Ilidentified a new group of
communications that could not be prohibited, it necessarily drew a broader grenittie$ into
the regulatory regime, and then the panel went on to discuss with how it should defimesghe cl
of communications that were protedt AR 665-721.

The third panel on October 17, 20@@nsisted of Jessica Robinson of the American
Federation of State, County, and Municipal Employs®s Paul Ryan from the Campaign Legal
Center. AR 721790. Robinson’s remarks were directed to the need for a broad, clearly
delineated safe harbor for permissible issue advoc&tye recommended that the Commission
adopt Alternative 2, which would limit disclosure obligations by limiting the set of
communications to which they would pertaidR 721-26. She did say, though, that if the
agency adopted Alternative 1, instead, it should simplify the disclosure requiser8ae feared
that the regulatory requirement to disclose “donations” could be applied to dues afatdghere
difficult to enforce and sheoncluded, “[tlhe easiest way to address these issues is to require

reporting only for those people who earmark funds to be used for WRTL Il type comrianscat

and other funds should be reported just as a donation of the labor uARIV.27.

31



Ryan pointed out that while there were several commenters who proposed exempting
WRTL llads from the BCRA disclosure requirements, there was a large group of commenters,
who came from groups with varying perspectives on campaign finance disclosure, wtalvoul
agree “that the plaintiff IWRTLdid not challenge the disclosure requiremethts WRTLcourt
did not address the constitutionality of the disclosure requirements, alkid@wnellcourt by a
large majority specifically upheld the constitutionality of these disclosuy@rements.” AR
730-31 For those reasons, and because thsrdifferent constitutional tests to be applied to
funding restrictions and disclosure rules, there are broader governmeataktstserved by
disclosure, and the burdens imposed by disclosure are less than those imposedtipnsestr
expenditurs, he urged the agency not to utilize the rulemaking to alter the BCRA disclosure
requirements. AR 729-32.

The panel then talked a great deal about the scope of any safe harbor and where the
Supreme Court had drawn the line on permissible expenditures for issue ads, bieioredit
again to the disclosure issue. One Commissioner asked whether there would leioany
members whose dues would exceed0®Q per year, and the answer was yes, although no
numbers were provided. AR 7&%/. The Commissionalso posed questions about how to
exempt legitimate dues from disclosure requirements without creating a loopheteby an
anonymous advocacy organization could simply structure itself to chargetarbfiues” and
thereby shield the names of a lintiteet of individual donors. Robinson responded, “I suppose
one thing you would look at is donative intent.. Union duesthey are not donations because
they are required for union membershipo one of the ways you would look at it is you would
look at the intent of the members of [the grouple they doing it so the organization can pay

for electobneering communicatie?” AR 768-69. The specter of probing a contributor’s intent
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prompted this comment by the Vice Chairmdit!s one of those things that we would have to
get into discovery for and that would be a bad thingR 769. Robinson agreedd., and the
panel resumed its discussion about the contevitRTL llads.

On October 182007, the Commission heard from Brian Svoboda on behalf of the
Democratic Congressional Campaign Committee, Jeremiah Morgan of Williatsah, ®.C.,
representing the Free Speech Coalition and Free Speech Defense and Educatioand
Michael Trister for tle Alliance for Justice.AR 797-899. Morgan took a strong stance against
imposing disclosure requirements on entities sponsoring issue ads, and helagoedhter of
the alternatives in the Notice would comport with the First Amendm&Rt798-805. Svoboda
encouraged the Commission to proceed narrowly and to do little more thanWiEt I
required, particularly in the disclosure arena, which was not addressed in the opiti@andt a
might require a different legal standard and method of legawe\AR 805-09. He maintained
that this approach would reflect “fidelity to whiatwas thatCongress passed,” AR 806, but in
his remarks, Trister countered that the existing reporting requiremengs ngerwritten for
corporations or labor unions, so it would be impossible for the Commission to divine how
Congress would have decided the questidnder those circumstances, he counseled the agency
to adopt Alternative 2, excludingRTL Ilcommunications from the definition of electioneering
communicationsand to leave the question of what reporting requirements should apply to the
funding of this new particular category of speech up to the legislature. AR 812-16.

After the panelists discussed the safe harbor issue in depth, a Commisskeder a

The comnent that was most persuasive to me on this point was the one the
labor unions filed, because it seems to me you would not even get very
useful information out of making a labor union disclose the names of all of
its members, anybody who has paid dues enl#st year. . . . Now is

there some way that we could preserve the disclosure piece of it, because |
think it's still on the books and we kind of have an obligation to do that,
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and yet, define donation perhaps in some way to exclude union dues

and yet not open the door to . . . those sort of organizations that are always
described ashady orshadowy because we do not know who the donors
are behind them?That's the sort of disclosure that | think Congress
actually has historically been concedregbout. Is there some way to catch

one and not the other?

AR 833-34.

Svoboda posited that Congress provided for the segregated account as one possible
option for organizations that wanted to limit disclosure by disclosing only thbsedanated to
the segregated accountAR 834-37. Trister suggested that the agency could call for the
information that 501(c) organizations are already required to supply to the BRS.he
expressed the view that there should be a distinction between a general swgmpvtgch an
organization can use for any purpose, and an earmarked or special project grant, and he noted
that general support grants, even if reportable to the IRS, should not be includedheitRiECt
definition of donation. “If they gave it whenevethey gave it and said, ‘Here’s $00 and |
want you to run an ad,’ then they ought to report thztt if they give them $000 and say,

‘here’s $1000. | like your organization.Keep up the good work,” which is essentially a general
suppat grant, then it is unfair and it [ishisleading to the public to suggest that person was
connected to the ad in some way, that they paid for the Ad.839-40. Trister also noted that
Congress had distinguished between earmarked ancarararked funds in otheeporting
contexts. AR 840.

Svoboda generally agreed with Trister as to unions, but he thought that arbasedt
distinction would be problematic in the case of those-profit organizations created for the
primary purpose of running electioneerirgranunications.He cautioned that such an approach
would create an enormous hole in the statutory requirement, leaving both the publa, and

candidate who might wish to respond to an attack, in the dark about who had sponsored an
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advertisement at a critical time closeatoactual electionAR 842—-44. In response to a question

by a Commissioner concerned about potential threats to those who might caiticizaumbent
officeholder, Svoboda further explained that the identity of dpeaker, and not simply the
content of the speech, could play an important role in determining the nature ofpiiesees

AR 850-52. Trister took the position that Svoboda’s concerns were overstated, because such
organizations would likely be required to disclose under the regulations for redjipteitecal
committees anyway. AR 845.

The panel was then occupied by an extended legal discussion on the question of whether
the justifications for campaign finance regulation set forth in the Supreme’<Copinion in
Buckley v. Valeavould apply toWRTL Ilads and what Chief Justice Roberts meant on page
2672 of theWRTLII opinion whenhe questioned whether issue ads that are not the functional
equivalent of express advocacy raise the sort of corruption concern identifiackiey as
reason for campaign finance regulatioAnd Commissioner von Sakovsky askedWRTL Il
ads were not electoral activities, how did the FEC have any authority to cdis@osure of
their sponsors at allAR 853-56. Sincethe positions expressed by both the Commissioners and
the witnesses during this and similar portions of the hearing were legelsions, they shed
light on the agency’s thought processes and decision making but in the end, they do not provide
“evidence”against which the decision can be tested.

The final panel consisted of Stephen Hoersting of the Center for CompetititiesRoli
John Sullivan of the Service Employees International Unkbeidi Abegg, on behalf of the
American Taxpayers Alliance and Anmans for Limited Government, and Michael Boos of
Citizens United. AR 900; 902. Abegg urged the Commissioners to think about those 501(c)(4)

organizations that may express unpopular opinions and generate strong adverse reaations f
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both the government and the public. She took the position that disclosure requirements would
raise privacy concerns and pose a risk of harassment and reprisals. She spokgstéradiog
tradition of anonymous public speech, and said that there would be no compellinghgevl
interest that would support disclosure regulations in the case of communicatiomasethmait
express advocacy or its functional equivalent. Ultimately, Abegg urged the adoption of
Alternative 2 which would have the effect of eliminating disclos requirements foWRTL I
communications. AR 902-08.

Boos of Citizens United also noted that Alternative 1 did not solve the problems related
to those communications because it would leave the “burdensome” disclosure schieme tha
applies to electionery communications intactBut Boos failed to elaborate on how disclosure
was burdensome. AR 910. He took the position that the FEC should adopt Alternative 2 instead
since it would exempt the ads in questiemot only theWRTL Il grassroots ads, butsa
Citizens United’s advertisements promoting the books and documentary filroducps- from
the regulatory scheme altogether. Finally, he called for a broader sbte maAlternative 2.

AR 908-14.

Stephen Hoersting agreed with the notion thatvbuld be absurd to have organizations
Congress never intended to run ECs all of a sudden have to start reporting themesigog
communications,” but he cautioned: “it would be untenable for the Commission to invoke its
administrative atlnority to stay application of Section 201, a facially valid provision, without
some organization asserting the application of 201 violates the rights of speeckcanatias.

It would be unseemly for that question to be litigated in the posture of an agency dgfendin
administrative prerogatives . with no factual background of a speaker who is actually chilled.”

AR 915. See alsAR 927-28. He concluded:*The Commission should therefore hold its nose
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and apply Section 201 to issue advocates . The wordcontributes’. . . should guide the
Commission in crafting disclosure requirements even if disclosure comes down barder
nonprofit organizations whose ads are funded by contributors than it would fprofar
corporations.” AR 916! Finally, Hoersing underscored the importance of the need for a clear,
narrow definition of express advocackR 917-19.
The union witness explained that tB&IU, AFL, NEA, and ASCME were all very
active in the area of issue advocacy, spending considerable resoordedewal and state
legislative activities and spending “a tremendous amount of our members’ voluntary
contributions on political activities.”’AR 920. He argued thatVRTL llrequired the agency to
revise its regulations concerning the definition of electioneering commiamsasince the
Supreme Court had redefined the boundaries of the Commission’s authority, anpghasized
the important distinction between donations and dues.
Members pay dues to unions not to finance electioneering
communications, but to finance and support the full range of activities that
the union engages in, from collective bargaining representation, to
servicing members, to engaging in advocacy both with their employers
and with state and local officials around the coun#iyd it would be, if
not counterproductive, at least serving no particular purpose to report or
disclose the names of people who did in fact not contribute to the
financing of a particular electioneering communication.

AR 923-24.

There was then considerable discussion by the panel about the extent of thebsafe ha
provisions in the regulations under consideration and the manner in which the agency could and

should implement thaVRTL Il imperative to define the functional equivalent of express

advocacy. AR 925-65. In response to a question from one of the Commissioners returning to

11 Later, Abegg disagreed. AB52-53(“l am for ‘the tie goes to the speaker’ and not
require another nonprofit to spend a lot of money bringing another lawsuit to challenge the
disclosure provisions.”).
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the disclosure issue, Stephen Hoersting suggested that the Commission could probahty draw
inference from Congress’s rejection of amendments téitdmest Leadership Open Government
Act that would have required the disclosure of donors to grassroots lobbying organizsettons t
Congress did not intend that the FECA disclosure rules would apply to grassroots issue
advertisementsAR 964—65. Boos, fromCitizens United, stressed the fact that if the agency
were to define electioneering communication to exempt certain ads, then thessulibe free
of any the disclosure and reporting requirements as W&I967.
At the close of the hearing, the Vi€hairman asked Abegg to provide more information

in support of her claim that disclosure could pose some threat to potential dARO2E8. The
witness reiterated that disclosure requirements might chill political speecthebptesented the
Commissiam with no specifics:

| have particular examplebsut | can’'t share them.Some of them are

businessmen who are active in one political party but there is an issue that

is important to them so they wato] give to effect change on that issue

and they are afraid if they do so they will face harassment or reprisals

from those in the other organizations with which they were associated.

AR 969-70. Abegg went on:

Some of them just don’t want their names known. They don’t want any
attention. They just want to do it anonymously and go about their way.

AR 970. She maintained thdi]t is a very real concern” that could stop the flow of donations,
and Hoersting echoed that sentimehte indicated that he hdsken involved in conversations
where “people stopped their activities because they heard about this diselgsece” but his
testimony on that point was similarly vagu&R 971.

Chairman Lenard:Could you just elaborate on exactly concretely what
their concern is?
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Mr. Hoersting: Yes. Well, | am not sure that | could, actually. just

know when they heard disclosure they were not longer interested in

pursuing that issue that had a nexus to candidates.
AR 971. Sullivan from SEIU reminded the Commission of the need to protect the names of
union members from potential reprisals in the workplad& 973—74. And then finally, with
respect to the disclosure issue, the Citizens United witness raised theomquafstihe
organization’s sales revenue aasked how, if the agency adopted Alternative 1, one would
differentiate between such revenue and reportable “contributions” that wouwldeleto fund
advertisementsAR 974-75. At that point, the second day of hearings came to an end.

A month later, a November &, 2007, the General Counsel to the Commission

transmitted a Memorandum to the Commission which set forth two proposed diaftilsafor
the implementation of &VRTL Il exemption. AR 100#12. Draft A simply created an
exemption from the definition of “electioneering communicatioAR 1002-04. But Draft B
included changes to the electioneering communications reporting requiremehis CFR
8104.20, adding the language at issue in tagecAR 1006. The agency received only one
letter responding to the change in the reporting requirements, and in it, J. idsvaltl and Paul
S. Ryan of the Campaign Legal Center expressed their strong objection. ARA{2VNe
believe it would be a mistake of historic proportions for the Commission to go beyondttbe tex
the controlling opinion iNWRTL.").** The final rule was approved by the Commission on
November 20, 2007.

Based upon this review of the entire record and the hearing transcriftptiniecannot

conclude that the FEGexamingd] the relevant data and articulgta satisfactory explanation

12 The Commission also received a letter strongly objecting to proposed langutge i
draft Explanation and Justification which would have differentiated betweefprddit
corporations and qualified neprofit corporations when applying the new limitation to the
reporting requirements. AR 1127-28. This language did not appear inaheif
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for its actionincluding a ‘rational connection between the facts found and the choice”made.
See State Farnd63 U.S. at 43, quotinBurlington Truck Lines v. United State¥/1 U.S. 156,

168 (1962) It is hard to put one’s finger upon any data that prompted the particular rule in
guestion, or the specific material in the transcript that supports the agestaiement in the
Explanaton and Justification that “witnesses at the Commission’s hearing testified th#bthe e
necessary to identify those persons who provided funds totaling $1,000 or more to a corporation
or labor organization would be very costly and require an inordinate amount of effort.” 72 Fed.
Reg. at 72911. There was no testimony about how many organizations now covered by the
regulatory regime would be affected by the burdens involved with compliance, what those
burdens would actually entail, and what the costs would be.

The witnesses appeared to generally agree that neither the statute nor tihg exis
regulations defining “contributors” as “donors” would call for the disclosurth@fmames of a
for-profit corporation’s commercial customers and investors, or names o&lall lunion
members, since none of those individuals could fairly be characterized as “donors,”thEhus
concerns that were expressed related largely tepnofit advocacy groupsin the Explanation
and Justification that accompanied timal rule, the agency stated that a f@ofit corporation’s
coffers would include “donations from persons who support the corporation’s mission,” but that
those “donors do not necessarily support the corporation’s electioneering comronsitati?

Fed. Reg. at 72911 But no testimony indicated how many rprofit organizations, if any,
collected contributions or dues or that would exceed the $1000 statutory threshold, how many
individuals made donations or paid dues in those amounts, or how difficult it would be to keep
track of them. No evidence was adduced that would suggest that individuals contribuéng m

than $1000 to a neprofit would be likely to disagree with the messages to be conveyed by that
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organization in its electioneering communicationd nothing explained why the segregated
bank account was not a suitable solution for any of the problems that were iden8betthe
Court cannot find the regulation to be reasonable und&t#tie Farnformulation.

V. The regulation contravenes the language and the purpose of the statute

It is true that at the second step of @leevronanalysis, the reviewing court is required to
accord appropriate weight to an agency'’s interpretation of a statutoryest¢haifalls within its
baiiwick. 467 U.S. at 844. But an agency’s interpretation of an ambiguous statutory provision
must still be reasonable “in light of the language, legislative history, andegotitthe statute.”
Shays v. FEC337 F. Supp. 2d 28, 78 (D.D.C. 2004), affd 414 F.3d 76 (D.C. Cir. 2005)
(“Shays’), quotingRepublican National Committee v. FEIG E3d 400, 406 (D.C. Cir. 1996).
Moreover, inShays lllthe Court of Appeals declaredfi]n applying Chevron’ssecond step and
the APA, we must reject administrative constructions of a statute that frustratelityetipat
Congress sought to implement.” 5B&8d at 91§internal quotations and edits omitted). In light
of those precedents, the FEC’s decisiomate it upon itself tdlimit” the statutoy disclosure
requirements cannot be sustainad for those reasons, in addition to those set forth above,
Court does not find section 104.20(c)(9) to be a reasonable interpretation of the BCRA.

First, looking at the language of the statute, secB@ib04f)(1) imposes its disclosure
requirements of{e]very person who makes a disbursement for the direct costs of producing and
airing electioneering communications in an aggregate amount in excess of $10,000adyri
calendar year.”52 U.S.C. 830104f)(1). The BCRA defines “person” to include corporations
and labor unios, 2 U.S.C. 83010%11), and as the FEC acknowledged in its pleadings before
this Court, even beford/RTL Il,the disclosure rules applied to some corporations, in particular,

the nonprofit corporations described FEC v. Massachusetts Citizens for Life, I#Z9 U.S.
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238 (1986). SeeDef.’'s Mem. [Dkt.# 24] at 6. And sectioB0104(f)(2) requires disclosure of
“the names and addressesatifcontributors who contributed an aggregate amount @0§1or
more,” 52 U.S.C. §30104f)(2)(E)(F) (emplasis added), with no limitation other than the
threshold amount.

It is true that the Court of Appeals has already stated that the words “atorsiband
“contributed” can, on their facdye construed to include a purpose requireme@tr. for
Individual Freedom v. Van Holler694 F.3d at 111. But an interpretation that narrows the
application of the reporting provision would be inconsistent with the policies underlying the
statute. There can be no dispute that the concept of disclosure and transparency is fundamenta
to the BCRA. As the Court set out in some detail in its prior opinion, the legislativeyragto
the BCRA makes it clear that the purpose behind the disclosure reqoteewaso enable
voters to be informed about who was trying to influence their decisions. 147 Cong. Rec. S3022
05, S3034 (Mar. 28, 2001) (statement by Sen. Jeffords) (noting that Congress intended to
“shine[] sunlight on the undisclosed expenditures for sham issue advertisem&a®ong.
Rec. S32336, S3238 (April 2, 2001) (statement of Sen. Feinstein) (“The attacks come and no
one knows who is actually paying for them. | believe this is unethical. | bélies/anjust. |
believe it is unreas@ble and it must end.”). As the Supreme Court has explained, the disclosure
provisions were intended to prevent independent groups from running advertiseméies “‘w
hiding behind dubious and misleading names’ so that “citizens [could] ‘make infotmogzkes
in the political marketplace.”Citizens United558 U.S. at 367, quotingcConnel] 540U.S. at
197.

Therefore, it was contrary to the policy goal that Congress intended to ierléon the

Commission to add limiting language to its regulatiomemvthe aim of that language wass
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the FEC put it- “to ensure that disclosure of the nevggrmitted electioneering communications
would be narrowly tailored. . .” Def’s Mem. at 10. Congress did not call for narrow tailoring;
it called for just he opposite.

And the new rule serves to frustrate the aim of the statute because the trdrodtia
subjective test to the reporting regime creates an exception that has thmlpmteswallow the
rule entirely. A donor can avoid reporting altogethgitransmitting funds but remaining silent
about their intended use.

Moreover, the decision to reduce disclosure andnsparency wasot justified or
necessitated by the reasons the agency identified whefintleule was promulgated.The
Commissionposited that thedonative purpose limitation was needed because the general
treasury of a corporation or labor organization is likely to contain funds derived frondunalsvi
who do notnecessarily suppothe entity’s electioneering communicatioasd hat therefore,
disclosing the identity of those payomuld not advance the goals underlying the reporting
requirements. 72 Fed. Reg. at 7291Hut the same rationale applies equally to partnpss
unincorporated entitiegndany other “personsandCongress determindtat they would albe
bound by the disclosure requiremeatsyway Seealso Citizens United558 U.S. at 351“All
speakers, including individuals and the media, use money amassed from the economic
marketplace to fund their speeh And, prior to WRTL I, the disclosurgrovisions already
applied to some corporatiorghe MCFL organizations -which, like other norprofits, pursue a
broad range of educational and advocacy activities beyond the mere fundingtiohe&tg
comnunications. Furthermore, the agency’s statement that it would be too burdensome to
require organizations to identify all “persons who provided furgks72 Fed. Reg. at 72911k,

inconsistent not only with the statute, but with the agency’s own regulations, bétaiusenot
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who had to be identified under the existing regime in the first place. FEC tregsla
implementing the BCRA reporting provisions require the disclostitthe name and address of
each donor who donatedan amount aggregating $00 or more,” 11 CFR 8§104g)(8)
(emphasis added), not “persons who provided fund$ié Commission failed to articulate why
a for-profit corporation’s customers and investass,a labor union’s membersall of whom
transfer funds in return for some consideration in the form of goods or services or an gwnershi
interest— would not be fully protected by the regulatisdimiting reporting requirements to
“donors,” or why further elaboration on that terarather than the interposition of an intent
limitation that could eviscerate the reporting rutesould not alleviate any lingering confusion.
In other words, the FEC had already clarified the ambiguous statutory termbatms” in a
manner that largely cured the potential problems it identified. And Congress ladyalr
prescribed a remedy for those organizations that found the identification of aitluadidonors
to be too burdensome: the segregated bank acce@b2 U.S.C. § 3010d)(2)(E).*®

Since nothing about thé&/RTL Il decisionaltered the operation of those regulations, it
was unreasonable to add an intent requirement that limited disclosure obligatiotise for
supposed purpose of implementing the changes brought aboWR®L Il Indeed, the
Commission explicitly acknowledged in the Explanation and Justification foutbehatWRTL
Il did not authorize it to eliminate the reporting requiremeBise72 Fed. Reg. at 72901 (“Thus,
becauseMcConnellhas upheld the definition of ECas well as the reporting and disclaimer

requrements, as facially valid, and becau84RTL Il did not address these provisions, the

13 The fact that these accounts niayused to receive contributions from individual donors
only does not make them an unsuitable vehicle for eliminating the burdens of organizational
disclosure; it was the cost and effort that might be involved in reporting individual donations that
was what troubled the agency.
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Commission has no mandate to revise the underlying definition‘etéctioneering
communicatiohor remove the reporting and disclaimer requirements.”)

Finally, the regulation cannot be supported on the grounds that the Commission fairly
balanced the need for disclosure against sensitive First Amendment and privacpoSee
Def.’s Mem. at 33-36; CIF Supplemental Mem. [Dkt. # 93] at/A This was nba justification
advanced in the Explanation and Justification, and more important, those arguments have bee
foreclosed by the Supreme Court. Gitizens Unitedthe Court clearly found that the disclosure
requirements in the BCRA even those that appto ads that are not express advocacy or its
functional equivalent do not impinge upon constitutional righgge Citizens Unitedg58 U.S.
at 36769. See also Independence Institute v. FE, Action No. 141500 CKK), 2014 WL
4959403(D.D.C. Oct 6, 2014) Def.’s Opp at 7 (noting that inMcConnell,the Supreme Court
“upheld the electioneering communication disclosure requirements, noting that they did not
suppress speech and that important state interests support the requitemiglot€over, the
record evidence on the need to address privacy concerns was extremely thin; tre sane
contributors “just don’t want their names known” does not provide grounds to overridara cle

Congressional chogcin favor of transparencyAR 970.
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CONCLUSION
For the reasons above, the Court finds that 11 C.F.R. § 104.20(c)(9) is unreasonable and
therefore fails undethe second step of ti@hevrontest and that it is arbitrary, capricious, and
contrary to law in violation of the APA. As a result, the Court will enter judgmentvor faf

plaintiff, and it will vacate 11 C.F.R. § 104.20(c)(9). A separate order will issue.

A Bt
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AMY BERMAN JACKSON
United States District Judge

DATE: November 25, 2014
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