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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DEFENDING ANIMAL RIGHTS
TODAY AND TOMORROW,

Plaintiff,
V. Civil Action No. 11ev-00786(ABJ)

WASHINGTON SPORTS AND
ENTERTAINMENT, LP,et al,

N N s N N N N N N N N N

Defendans.

MEMORANDUM OPINION

On March?24, 2011, theRingling Bros. and Barnum & Bailegircus came to town.
Compl. 1 8.0n March 27, it packed up its tents and ldft.

During thenights that the circus was performing at the Verizon Center in the District of
Columbia, members of the organization Defending Animal Rights Today and Tomorrow
(“DARTT"), the plaintiff in this action,handed outeafletsconcerning Ringling’s treatment of
animals. Compl. 1 10.According to both the plaintiff and the defendatitg, leafleting activity
in questiontook place as the crowd of cisigoersexited the arena afteeachperformance.
Riley Decl. | 2; Alioto Decl. § 8. On at least one of the eveninglserte were approximately
seven protestors on hand to distribute fliggsler Decly 3.

Plaintiff allegesthat on March 24,Verizon Center employeedirectedthe DARTT
membersd move away from their positiaamder the overhang that shelters the Verizon Center
doas “to the edge of the sidewalkCompl. 1; Riley Decl. { 2,and that on March 25, a

Metropolitan Police Department officer instructed th&mmove to a portion of the sidewalk
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that was not underneath the overhyd Compl. 114; EulerDecl. § 31 DARTT states that its
members‘had the right to leaflet anywhere they chose on the sidewalk, provided that they were
not blocking egress or ingress or incommoding passer€lmnipl. { 16put theycomplied with

the instructiongo move Compl. T 14. They contend thahs a result, fewer circus patrons
accepted thefliers. Compl. f15; RileyDecl. {1 2-5; EulerDecl. | 4.

Plaintiff has movedor a preliminary injunctioron behalf of its member$o prevent the
Defendants from interfering with their First Amendment right to peacefullylawfully hand
out leaflets.” Plaintiff's Memorandum of Points and Authorities in Support of Plaintiff's Motion
for a Preliminary Injuntion (“Pl.’'s Memo.”) at 2. Since DARTT has alleged only that its
members will be seeking to “Defend[] AnimRlghts. . . Tomorrow' and not “Today,” plaintiff
has failed to demonstrate that it is likely to suffer irreparable harm in semed of prelinmary
relief, and the motion will be denied.

The complaintpresats the question of whethelirecting the protester®® move their
leafleting activity fromdirectly outside the arena dodis other point®on the F Street sidewalk
was an unconstitutional infringementtakir First Amendment right<€Compl. { 2,or wheher it
was reasonable restrictiaf the time, pace, and manner in which they conduabe@ aspect of

their lawful activity. It alsoraises the questisnamong othersof whetherthe instructions to

1 The photographs attached to the Declaration of Jeffrey Light, which is EXhioi
Plaintiffs motion, depict the overhangRlaintiff's counsel avers that the concrete awning is
approximately 21 feet wide, Light Decl. 1 4, and defendant Washington Sports and
Entertainment, LP (“WSE”) does not challendnis measurements.See Defendant WSE'’s
Opposition to Plaintiffs Motion for Preliminary Injunction (“WSE Opp’'n”) at 11 n.6. The
photographs and map attached to the Light Declaration reflect the fact thaistlaestrip of
sidewalk between the edge bktoverhang and the curb directly in front of the arena, and that a
wider swath of sidewalk extends from the sides of the overhang to the end of the block in both
directions. The sidewalk leads directly to the entrance to the Metro at 7th anges, JWW.

SeeEx. 2 to Light Decl.



move —if they were improper were issued pursuant to tiggvernmerdl policy or custom that
is the necessargredicate for municipal liabilityseeMonell v. New York City Dep’t of Social
Services436 U.S. 658, 694 (197&ndFeirson v. District of Columbia506 F.3d 1063, 1066
(D.C. Cir. 2007) whether defendant Washington Sports and Entertainment, LP (“WSE”) is a
state actor,and whetherthe defendantsan appropriatelycharacterize the undifferentiated
portion of theF Stre¢ sidewalk that is shaded byetltoncrete overhang &aprivate property.
SeeWSE Opp. at &; Defendant District of Columbia’s Opposition to Plaintiff's Moti¢or
Preliminary Injunction (“DQ0Oppn”) § IlI; Riley Decl. | 4;andAlioto Decl. 9.% Butthe court
need not address those matters at this tiffj’d. court may deny a motion for preliminary
injunction and not address the remaining three factors where a plaintiff failstatoliss
irreparable harm.”Fraternal Order of Police, Library of Congress Labor Committee v. Library
of Congress, et. al§39 E Supp.2d 20, 24 (D.D.C. 2009kiting CityFed Fin. Corp. v. Office of
Thrift Supervision58 F.3d 738, 747 (D.C. Cir. 1995)).

A party seeking a prelimingrinjunction must establish the following) he is likely to
succeed on the merits; 2) he is likely to suffer irreparable harm in the absenediroinpry

relief; 3) the balance of equities tips in his favor; andm)njunction serves the public interest.

2 In its opposition, WSKloes not claim ownership tie entire space under the overhang,
but it takes the position that the first 8fégt outside the arena doors are private property because
they arepart of the Verizon Qder leasehold.SeeWSE Opp’na 5. WSE characterizes this
space as “clearly set back from the main facade of the building,” “obviously not ptmé of
thoroughfare sidewalk,” and “not a seamless component of the urban ¢glid.This rhetoric
seems strained in light of the photographs in the resmélight Decl., and the videotaped
material submitted to the court by WSESeeExhibit A to Touhey Decl. The distinctions
advanced by WSE may not be readily apparent to the ordoealgstrian. But even if the legal
boundary of the Verizon Center is accurately described in WSE’s mategalStranix Decl.,

the area under the concrete canopy that the protesters were told to vacate wodéd boith
public and private space&seeWSE Opp’n at 11 n. 6 (“[T]he width of the canopy over the public
portion of the sidewalk would be approximately 14.5 feet.”) In any event, the Court does not
need to ascertain the legal status of the sidewalk to rule on this motion.
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Winter v. Natural Resources Defenseu@cil, Inc., et.al., 555 U.S. 7, 129 S. Ct. 365, 374
(2008). The Supreme Court spalteaty in Winter.

Our frequently reiterated standard requires plaintiffs seeking prelignnelief to
demongrate that irreparable injury iely in the absence @n injunction.

* % %
Issuing a preliminary injunction based only on a possibility of irrepatedoie is
inconsistent with our characterization of injunctive relief as an extraoydina

remedy that may only be awarded upon a clear showing thaplaindiff is
entitled to such relief.

Id. at 375-76(emphasis in originaly

3 A number ofcircuits, including the D.C. Circuit, have historically evaluated the faators
utilizing what has been referred to as a “sliding scale” appro8eb. Davis v. Pension Benefit Guar.
Corp.,571 F.3d 1288, 1291 (D.C. Cir. 2009). The Court of Appeals artecuthe balancing test in
CityFed Fin. Corp “if the arguments for one factor are particularly strong, an injunction may issue
even if the argument in other areas are rather weak . . . . An injunction mayiftedjust. where
there is a particularly strong likelihood of success on the merits even if hareelatively slight
showing of irreparable injury.’CityFed Fin. Corp, 58 F. 3d at 747.1t is questionable whether this
formulation has surviveVinter. See Davih71 F3d at 1297 (Kavanaugh, J., and J. Henderson
concurring). InWinter, the Supreme Court specifically rejected the Ninth Circuit's reasoning that
“when a plaintiff demonstrates a strong likelihood of prevailing on the merits, anpraty
injunction may be entered based only on a ‘possibility’ of irreparable hakamfer, 129 S. Ct. at
375. TheCourt found that standard to be “too leniéntd. Thus,setting the bar at a “relatively
slight showing,”seeCityFed Fin. Corp.58 F.3d at 747s not likely to pass muster eitheBut it is
not necessary to settle the question of the viability of the slsttate approach to decide this case.
Even when the balancing test was the clear governing standard, the D.C. Circuit Wdlaspglite
this flexibility, we require the movinggpty to demonstratat least ‘some injury’ . . . since ‘[tlhe
basis of injunctive relief in the federal courts has always been irreparable h&dmPlaintiff here
has failed to demonstragéay injury.

Furthermore, it is not clear that plaintiff has demonstrated the “particularly stiogldhood
of success on the merits that would have warranted a relaxation of the other factotbeufieeible
approach. DARTT’s members were not deprived of the right to leaflet entirely, and they we
permitted to remain on the sidewalk on F Street where departing patrons would be walkigg. The
not only handed out leaflets, but they expressed their views orally, amplified by a megapiotoe, A
Decl. 1 8, and they projected words and images onto the side of the Verizon Centesé&sgliler
Decl. at 3 (attached photograph); Alioto Decl. { ®laintiff does not claim that these other
expressive activities were curtailed in any way, and the record is devoig eViglence suggesting
as plaintiff intimatesthat the restrictions on the leafleting were related to the content of tre flier
See, e.gPl.’s Memo at 18. Plaintiff disputes Sgt. Alioto’s declaration that the protestresasked
to move because they were obstructing the exit, and the videotapated by WSE may shed some
light on that issue.See Ex. A to Touhey Decl.But there is no dispute that the DARTT members
were directed to move further from the doors at the time when seven to ten thousand patrons were
trying to exit. Riley Decl. { ZTouhey Decl. § 3see alsd”l.’s Memo. at 1 (referring to “the 20,000
seat Verizon Center”).



Here, plaintiff hashot demonstrateevena possibility of irreparable injuryAccording to
the allegations in the complaint, plaintiffs membersgiduo distributefliers concerning the
treatment of animals by the Ringling Brothers circus while the circus was iremesict the
Verizon Center. The complaistates thathey were instructed to movaway from the arena
doorson both March 24 and 25But DARTT did not seek th€ourt’s intervention at that time,
and his action was not filed until April 25 Plantiff's membersstate that it is their present
intention to distribute similar material when the circus retusasthat will not occur untiMarch
2012. SeePl’s Memo. at 7;OrtbergDecl. § 9 Touhey Decl. 14 According to theirown
papers, thenplaintiff’'s membersare not at this time attempting to engage in any activity that
may be constitutionally protectednd the defendant@re not currentlyinterfering with their
freedom of expression in any walfurthermoreplaintiff doesnot intend to attempt to engage in
leafleting activityon F Street againnless and until theircus returns. Thus, plaintiff hasnot
alleged tlat its membersvould sufer any injury— much less an irreparable ond the Court did
not order preliminary relief at this time.

To be irreparable, an injury must be “certain and great,” “actual and not

theoretical,” and “of such imminence that there is a clear and presahtfaree

equitable relief to prevent irreparable harm.” The injury must also be “beyond
remediation.”

4 In light of these circumstances, defendants argue that plaintiff's claims asty mer
hypothetical and are therefore msticiable and unripeSeeDC Opp’n 8 Il; WSE Opp’n at-1

3. They also contend that the contingent and conjectural nature of the alleggdriapns that
plaintiff lacks standing to bring an injunctive actioBeeDC Opp. § II; WSE Opp. at 4. Since

the motion for preliminary injoction will be denied on other grounds, and since the plaintiff has
not had a full opportunity to reply to WSE’s arguments under the schedule required for the
resolution of a motion for preliminary injunction, the Court does not reach this istue tihe.

This ruling does not preclude consideration of those issues in connection with futuretidesposi
motions.



Fraternal Order of Police Library of Congress Labor Com689 F. Supp2d at 24 @uoting
Chaplaincy of Full Gospel Churches v. Englad84 F.3d 290, 297 (D.C. Cir. 2006)).

The solecommentoffered by the plaintiff to meet its burden to show the likelihood of
irreparable harns the following

Given that the median delay between filing and trial in a civil ¢asaver 40

months. . .the circus will surely come to Verizon Center again before this Court

has had an opportunity to make a final decisiorthe merits.
Pl’s Memo. at 18 (citatios omited). This predction cannot fairly be characterized as an
“injury” — it is simply an observation about schedulinn its reply, plaintiff citesVisconsin Gas
Co.v. F.E.R.C 758 F.2d 669 (D.C. Cir. 1983yr the proposition that it has presented suffitie
evidence to support anfling that a future injury is “likely'to occur. But as thecourt stated in
that case;[t] he key word in this considerationirseparable. . . The possibility that adequate
compensatory or other corrective relief will be available at a later date, in thargrdourse of
litigation weighs heavily agast a claim of irreparable harm.d. at 674. The plaintiff's desire
for a prompt resolution of the underlying issues can be accommodated with ayptapantd
scheduling ader.

Based upon a consideration of the motion, the oppositmasitiff's reply brief, the

record of this case, and for the reasons set forth above, an order will issue denyiaticihéam

preliminary injunction.

Is/
AMY BERMAN JACKSON
United States District Judge

DATE: May 24 2011



