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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SAIMA ASHRAF-HASSAN,

Plaintiff,
V. Civil Action No. 11-805 (JEB)

EMBASSY OF FRANCE IN THE
UNITED STATES,

Defendant.

MEMORANDUM OPINION

Plaintiff Saima AshraHassan, a citizen of Franadno wasborn in Pakistan, was
employedby DefendanFrench Embassyerein Washingtorfrom February 2002 through
January 2007During her employmenthe wasesponsible for administrative tasks gaveral
Embassyrograms In bringing this suiunder Title VII,AshrafHassan claims that she was
both subjected to a hostieork environmenby her supervisors and colleagwasl ultimately
terminatedllegally on the basis of national origin, race, religitgigm), retaliation and
pregnancy. Defendant has now moved to dismiss the suit under Rulé)L{bjéilure to state
a claim. Because the Court finds that hermination claimsvere not ghausted in éimely
manney it will grant Defendant’s Motion as to those (Counts IV, V&NII). Plaintiff's
remainingclaims (Counts I, Il, [l1& VIl ), however, whiclallegea hostile work environment,
may proceed
l. Background

According to her Amended Complaint, which must be presumed true for purposes of this

Motion, Plaintiff came to the United States in November 2001 to work as an unpaidatritexn
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French Embassy. Amend@&@bmpl., 11 13, 14. While interning, she learned of a paid position at
the Embassy #t would allow her remain in the United States beyond her internghjd{ 16
24. Plaintiff was ultimately hired for this positicamdshebegan managing the internship-

placement program, effective February 1, 20QR, 11 26-27. In this position, Ashriffassan

was supervised by Chantal Manes, head of the Cultural Service at the Enldass46. When
Manes left the Embassy in December 2005, Robby Judes, Joint Cultural Advisor, supervised
AshratHassan'’s internshiprogram reponsibilities 1d., 1 48.

In addition to managing the internship progr&shrafHassaralsohelped to coordinate
the Embassy’s institutional partnership with the FreAokerican Cultural Echange (FACE)
University Partnership Fund (UPF)peogran between American and French universitigs,

19 39, 45. The UPF was replaced by the Partnership University Fund (PUF) in 2007, though
AshrafHassan’s duties remained the sarfte,  42. In these dutieBlaintiff was supervisedy

Dr. Christian Tual, who managed the dayday administration of both the UPF and PUF in
Washington.Id., 1 43.

AshrafHassan claim#hat ypon arriving at the Embassy she was subjected to a hostile
work environment, including comments by Manes anavookers at the Embag regarding her
national origin and ethnicityguch as:

o refererces by Manes to terrorists dg]our peoplé€, id., T 55;

e commentdy Maneghat she [didn’t] know why your people do
things like this; in reference tderrorist attacks, idf 56;

e commentdy Manesn reference to a police raid following
September 1th attacksthat”[t]he Pakistani did it again!”id., 1 57;

e acomment byacolleague thatin] ow we hire terrorists directed
at AshrafHassanid., 1 58;



e instructionsby Manes thaAshraf-Hassarwas “not to wear the
hijab or any jewelry identifyingher] religion; id.,  59; and

e acommentby Manes that “people likgPlaintiff] should go back to
where they came from.”

Id., 1 91 (all internal quotation marks omitteddurther upon discovering that Ashr&fassan
was pregnant, Manes lectured Bbout condoms and birth contradd., { 63. A month later,
Manes informed her that she would be terminated at the end of her probationary lgerithd.
65. The Ambassador subsequently intervened, reprimanding Manes and reishridg
Hassan to her positiorid., f 7174. AshrafHassan claims thatfterManeswas reprimanded,
she continued to ekude her from meetings and treatest differently fromher colleaguesid.,
111 7680.

In additon to the mistreatment from Mas and her colleagues, Ashiédssarclaims
that she suffered similabuse from another supervisor, Dr. Tugke d., 11 92115.
Specifically, she claims Tual

e “made comments about how much he disliked Chinese, Indian, and Pakistani
people,”id., 1 93;

o “asked Ms. AshraHassan why she was not looking for a job at the Rakis
Embassy because she might be better thigte § 94;

e (uestioned Ashraftassan’s sttus “as a French national because she was a
Pakistani and a Muslim and that it would be better for her to work at the Pakistani
Embassy,’id., 1 95;

o referred to Ashaf-Hassan and her children as “ddgd,, 1 98;

e sent an email in January 2007 referring to Ashtagsan as a “Pashtoun,” “a
derogatory term to refer to the Talibamd?, 11 105107, and asserted that she
should be removed from her dutiégsyve her contract terminated dashe should
be “stuffed in a ‘cagibi”” —'slang for a ‘rathole,” id., 11 109-110and

e ultimately removed her to the smallest office in the Embassy (a “cagibi”), with no
computer or telephone access.



Id., 911 113-14some internal quotation marks omitted).

In November 2006, on a visit to France, Ashtigfssan raised thesssues with staff at
the French Ministry of Foreign Affairdd., 11 117-123. On December 22, 2006, she received a
letter stating that her contract would not be renewed and would end on January 31d2007.
1 124. Her last day of work was January 24, 2067 At the time of her termination, the
Embassy did not provide her with any reasons as to why her employment was éhdifid31.

On July 13, 2007, Ashrdflassan filed a charge of discrimination with Egpual
Employment Opportunity Commission’s Washington Field Office, and on January 31, 2011, she
received her right to sue letter from the EEQQ., 11 8, 9. She subsequently fikbs suit
against the Embassy Bfance, asserting eight causes ofaactinder Title VII: harassment on
the basis of national origin (Count 1), race (Count Il), religion (Count IIl), anghairecy (Count
VIII); and unlawful termination on the basis of national origin (Count IV), racai(CV),
religion (Count V1), and retaliation (Count VII). Conceding that immunity does notgbriote
here,Mot. at 1, the Embassy has now filed a Motion to Dismiss under Rule 12(b)(6).
. Legal Standard

In evaluating DefendaistMotion to Dismiss, the Court must “treat the complaint’
factual allegations as true . and must grant plaintiff ‘the benefit of all inferences that can be

derived from the facts alleged.3parrow v. United Air Lines, Inc216 F.3d 1111, 1113 (D.C.

Cir. 2000) (quoting Schuler v. United Stgt617 F.2d 605, 608 (D.C. Cir. 1979)) (internal

citation omitted)see als@gerome Stevens Pharms., Inc. v. FDA, 402 F.3d 1249, 1253 (D.C. Cir.

2005). The Court need not accept as true, however, “a legal conclusion couched as a factual

allegation,” nor an inference unsupported by the facts set forth in the Complaint. uf'vudea



Fed. Trade Comm’n, 456 F.3d 178, 193 (D.C. Cir. 2006) (quétapasan v. Allaid78 U.S.

265, 286 (1986)jinternal quotation marks omitted).
Rule 12(b)(6) provides for the digssal of an action where a complaint fails to “state a
claim upa which relief can be granted.” Although the nofpteading rules are “not meant to

impose a great burden on a plaintiff,” Dura Pharm., Inc. v. Broudo, 544 U.S. 336, 347 (2005),

and “detaiéd factual allegations” are not necessary to withstand a Rule 12(b){6n nistl|

Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007), “a complaint must contain sufficient

factual matter, accepted as true, to state a claim to relief that is plausitsiéame.” Ashcroft v.

Igbal, 129 S. Ct. 1937, 1949 (2009) (internal quotation omitted). Plaintiff must put forth “factual
content that allows the court to draw the reasonable inference that the defendbl# ferl the
misconduct alleged.ld. Though a plaintiff may survive a 12(b)(6) motion even if “recovery is

very remote and unlikely,” Twombly, 550 U.S. at §8ling Scheuer v. Rhodes, 416 U.S. 232,

236 (1974)), the facts alleged in the complaint “must be enough to raise a right talrelief
the speculative level.ld. at 555.
1.  Analysis
In its Motion, Defendanassert$oth procedural and substantattacks orPlaintiff's
Title VII claims. The former challengPlaintiff's failure to administratively>aust her claims
as well as defects in servic&he latterchallengehe merits of Plaintiff's claims, arguing thBt
she “has not offered any evidence in her Complaint to show that the Embassy knew or should
have known of Dr. Tual’s hostile conduct and therefore failed to stop it,” Mot. at 18) ahd 2
“failed toprovide any evidence to show that the Embadsgiimate reason to eliminate her

position was pretaxal.” 1d. at 2Q



Addressing each argument in turn, the Cditst finds that Plaintiff failed to file her

EEO chage for her wrongfuterminationclaims within therequired180-day presentment

window, thus requiring their dismissdierhostilework-environmentlaims on the other hand,

were timely filedand thus survive this Motion. Additionally, the Court finds that neither of
Defendant’s service argumergsavailing As to Defendant’sshdlenges to the meritshé Court
rejeds without prejudice both arguments as it would be prematugagage in such fact
intensive inquiriebeforePlaintiff has been afforded an opportunity in discovery to devieéop
evidentiary support.

A. Procedural Challenges

1. Exhaustion
Title VII complainants may filanaction in federal court only after exhausting their

administrative remediesSeePayne v. Salaza619 F.3d 56, 65 (D.C. Cir. 201@upta v.

Northrop Grumman Corp., 462 F. Supp. 2d 56, 58 (D.D.C. 200@e VII's exhaustion

requirements, however, are not jurisdictional. Artis v. Bernanke, 630 F.3d 1031, 1034 n.4 (D.C.

Cir. 2011) (citingMenomineendian Tribe of Wis. v. United States, 614 F.3d 519, 527 (D.C.

Cir. 2010)). Accordingly, a “12(b)(6) motion to dismiss for ‘failure to state imalgpon which
relief can be granted’ is the appropriate vehicle to challenge an alleged taikhaust”

administrativeremedieaunder Title VII. _Rosier v. Holder, 2011 WL 2516152, at *2 (D.D.C.

2011) (citingArtis, 630 F.3cat 1034 n.4). “Because untimely exhaustion of [Title VII]
administrative remedies is an affirmative defense, the defendant beausddme df pleading and

proving it.” Bowden v. United State$06 F.3d 433, 437 (D.C. Cir. 1997) (citatiomitted).

In ruling upon a motion to dismiss, a court may ordinarily consider only “the facts

alleged in theComplaint, documents attached as exhibits or incorporated by reference in the



complaint, and matters about which the Court may take judicial notice.” Gusthuaebv.

Chaq 226 F. Supp. 2d 191, 196 (D.D.C. 2002) (citations omitted). Generally, tvhatters

outside the pleadings are presehto and not estuded by the court, the motion [to dismiss]

must be treated as one for summary judgment under Rule 56.” Fed. R. Civ. P. 12(d). The Court
here, however, may rely on PlaintfEEEO Intake Questionnaiend helEqual Employment
Opportunity Commission chargehich she has attaell to her Opposition as Exhibits 1 and 4,

without converting the motion to dismiss into one for summary judgng&segFennell v. AARP,

770 F. Supp. 2d 118, 124 n.3 (D.D.C. 20EBlder v Johanns, 595 F. Supp. 2d 46, 58-59

(D.D.C. 2009)(consideration otharge of discriminatioproper because, when presented with a
motion to dismiss, a court may consider “any documents attached to [the non-sovant’

pleadings] or incorporated by referetjcéiting Equal Empl. Opportunity Comm’n v. St.

FrancisXavier Parochial Sch117 F.3d 621, 624 (D.C. Cir. 1997)). Furthermore, “[a] court may

consider an EEOC complaint and Notice of Charge without converting a motion to dismess int
motion for summaryudgment because such recordsprblic document[s] of which a court

may take judicial noticé. Ndondiji v. InterPark Inc., 768 F. Supp. 2d 263, 23D.C.2011)

(internal quotation marks omitted).
a. Timeliness of Administrative Ehaustion
In contending that Plaintiff failed toxhaust her administrative remedies, Defendant
begins with an argument about timeline$se timeliness of Plaintiff'sxéaustion here relves
around two central questionBefendant first argues that “Plaintiff's entir@@plaint should be
dismissed for failure to file the EEOC charges within 180 days of the Embé&ssty’s
employment decision.’'SeeMot. at 6. Plaintifresponds that a 30fay window— and not a

180-day window — governs the date by which she was requifdd a chargef discrimination



with the EEOC; as a resu#the contendsll claims were timely filed.SeeOpp. at 3-6.After
resolving this dispute, the Court must nd&termine when the alleged discriminatory practices
i.e., Plaintiff's terminationandthe hostile work environment — togdacein order tocalculate
the deadline for filing

An individual seeking to challenge an unlawful employment practice under Title V
must file a charge with the EEOC within 180 days ‘fatfite alleged unlawful employment
practice occurred.” 42 U.S.C. § 2000e-5(e)(1). This window, howeagr beextended to 300
days where a worksharing agreemedasts between the EEOC and a state or local Fair

Employment Practices (FEEBgency.Carterv. George Washington Univ., 387 F.3d 872, 879

(D.C. Cir. 2004) (citing 29 C.F.R. 8 1601.13(a)(4)(ii)(AAs the District of Columbia Office of
Human Rights (DCOHR) has entered into such an agreement with the EEOC fRligngs
that the applicable time limitation for filing a charge of discrimination in the District of
Columbia should be extended to 300 da$seOpp. at 3. Defendant, however, contends that
the extension of the presentment window is only triggered where a plaintiff hadlynitia
instituted proceedings with the stat8eeReply at 3 Here, it argues thalaintiff cannot invoke
the exceptionasshe “has never sought to present her grievances before the D.C. administration
and . .. the D.C. administration has never takesdigiion over them.”Id.

Plaintiff respondghat the &istence of the worksharing agreemepéns the 300ay
window, regardless of whether an employee éles a charge with the D.C. agency. $¥@p.
at 3. In support of her position, Plaintiff points to a District of Columbia Court of Appea

decision,_Griffin v. Acacia Life Ins. Co., 925 A.2d 564 (D.C. 2007)Gitiffin, the court found

an employee’s claims to be timely whéeehad filed with the EEOC within 300 days of the

unlawful employment practice, even thoughhlaglnever instituted a claim with the state



agency.ld. at568-69. In so holding, it affirmed the Superior Caidétermination that
“le]ven though plaintiff dd not file a claim with the D.C. agency, claims were instituted with
the state agency on her behalf, by virtue of the vebikre agreement. . ‘When plaintiff filed
her claim with the EEOC, it was automatically croEmed with the [OHR]; thereforg)aintiff
instituted a claim with the state agency, and the®90filing period applies.”ld.; see also

Tucker v. Howard Univ. Hosp., 764 F. Supp. 2d 1, 6 (D.D.C. 2011) (¢&nffin to supporits

determination that plaintiffs had 300 days to file an EEOC charge, but providing no siaalysi
to whysuch window was appropriate).
As the Court is nainterpreting anssue of D.C. law, it is not bound to folld@riffin,

particularly since the D.C. Circuit has opined differently in Simpkins v. Waginridetro.Area

Transit Auth, No. 96-7188, 1997 WL 702349 (D.C. Cir. Oct. 10, 199i)Simpkins,
admittedly an unpublished opinion without precedential valeeD.C. Cir. Rules 32.1(b)(1)(A),
36(e)(2),the D.C. Circuit reasoned that the 30y peiod only applied where a party had
initiated proceedings with the state or local agency:

The Supreme Court has explained that the purpose of the longer
filing period in “deferral states’i.g., those with a local agency
empowered to address discriminatiajto prewent forfeiture of a
complainants federal rights while participating in state
proceedings.”"Mohasco Corp. v. Silver, 447 U.S. 807, 821 (1980).
If the complainant is not participating in a state proceeding, then
there is no reason to extend the 180-day filing period. “To allow a
Title VII litigant the benefit of thexdended limitations period

merely because she foitiously works in a deferral state would
ignore the plain language of the statute and its legislative purpose.”
Kocian v. Getty Refining & Mtg. Co., 707 F.2d 748, 751 (3d Cir.
1983).

Id. at *3; see als@Berger v. Medina Cty. Ohio Bd. of Ct€ommTs, 295 Fed. Appx. 42, 46 (6th

Cir. 2008) (300day limitations periodlid not apply where aggrieved party did ficgt file with

appropriate Tennessee agency); Tate v. Shelby Cty. Road Dept., No. 93-5358, 1994 WL 91687,



at *1 (6th Cir. March 22, 1994) (180-day filing period applied and plaintiff's charge was
untimely where plaintiff failed to file charges with stagency) This seems theore
convincing rationale Where Plaintiff has failed to pursuerlgrievances through the state’s
administrative process, as hereshe cannot invoke the longer presentment windownaungt
file her claimswithin the 180-day window to be timely.

The Court must neéxdetermine the dates of the alleged unlawful employment prastices
that it may apply th&80-daywindow and resolve the timeliness question. In Nat'| R.R.

Passenger Corp. v. Morgan, 536 U.S. 101 (2002)Supreme Court provided guidancendrat

constitutes an “unlawful employment practice” and wikech an act can be understood to have
“occurred; both for discrete discriminatory acts and hosti®rk-environment claims|d. at

110. For purposes of timeliness, discrete discriminatxts occur on the day that they
“happened.”ld. In the event of an employee’s discharge, it is the “date that the parties
understood the termination to be finald. at111. Plaintiff claims that she received a letter on
December 22, 2006, “stating that her contract would not be renewed and would end on January
31, 2007.” SeeAm. Compl., 1 124. Defendardonversely, assertisat Plaintiff was verbally
informed of the decision on December 14, 208éeMot. at 7. In either event, PHiff's
completion of the EEOC Intake Questionnaire on July 6, 28850pp., Exh. 1LEEO Intake
Questionnaire)falls autside of the 180-day window&hile Plaintiff's last day of work at the
Embassy was January 24, 2007, Am. Compl., 1 124ate that would make her discharge
claimtimely — this datecannot be considerex$the date that the discriminatory doccurred’

sinceboth parties understood the termination to be final in December Z¥#elaware State

College v. Ricks, 449 U.S. 250, 258 (1980) (alleged discrimination occurred and statute-of-

limitations period commenced at time that termination was decittd@mmunicated to

10



employee, not at “the timat which the consequences of the acts became most pdintatnal

citations omitted))Chardon v. Fernandez, 454 U.S. 6, 8 (1981) (limitations period began to run

when employees received letters notifying them of decision to terminate theiryemepky not

on date on which employment terminatddattigan v. Gonzales, 503 F. Supp. 2d 56, 69-70

(D.D.C. 2007) (same)Plaintiff's termination claims must thus be dismissed.

While Plaintiff’'s claims of discrimination based on her terminatray beuntimely, her
claims based on a hostiesrk-environment theory are not. As the Supreme Court noted in
Morgan, hostilework-environment claims by “their very nae involve[] repeted conduct. Id.
at 115. For purposes of timeliness, thelawful employment practice” “cannot be said to occur
on any particular day. It occurs over a series of days or perhaps yearsdratticontrast to
discrete acts, a single act of harassnneay not be actionable on its ownd. Because a
hostilework-environment claim is composed of a series of separate acts that collectively
constitute one “unlawful employment practice,”

[t]he timely filing provision only requires that a Title VII plaiif

file a charge within a certain number of days after the unlawful

practice happened. It does not matter, for purposes of the statute,

that some of the component acts of the hostile work environment

fall outside the statutory time period. Provided #raact

contributing to the claim occurs within the filing period, the entire

time period of the hostile environment may be considered by a

court for the purposes of determining liability.
Id. at 117(emphasis addedBecause Plaintifhieed only file a charge within 18ys"of any
actthat is part of the hostile work environment,” id. at 118 (emphasis added), the Court finds that
the allegations set forth in Plaintifflatake Questionnaire of July 6, 200@re sufficient.See
Opp., Exh. 1 (Intake Questionnaire).

In theintakeform, Plaintiff describes discrimination spanning a five-year period,

including two specific acts of discrimination in 200@d. These acts include being “compared to

11



a terrorist” by colleagues andceaving “racial comments” in an email from her supervisor in
January of 20071d. Although the exact date in January is not mentioned, because Defendant
bears the burden to prove untimeliness and has not alleged that these camougrgsl more
than 180days befordner July filing, the Court finds thataims based on this theory are timely
The Courtwill thus dismiss Plaintiff's discrimination claims based on her termination as
untimely(Counts IV, V, VI & VII), but findthat her claims based orhadile work environment
were timely filed.
b. Scope of Exhaustion

Defendant net raises twather exhaustion arguments in its Motiavhich it asserts
should limit the scope of Plaintiff's claimsSpecifically, the Embassygaintainghat Plaintiff
failed to put it on notice of 1) claims based on the conduct of employees other than Tual, and 2) a
claim that it retaliated against PlaintiffeeMot. at 11. In its Reply, Defendant mentiars
additional ekaustion argument for the first time, challenging Plaintiff's pregndrased claim
(Count VIII). SeeReply at 8. The Court will address each exhaustion argument in turn.

When an individual files suit in federal court following the exhaustioreof h
administrative remediesehclaims are limited to those that are “like or reasonably related to the
allegations of the charge and growing out of such allegations,” so the agencyyadgiha

notice of the claims against iBark v. Howard Univ., 71 F.3d 904, 907 (D.C. Cir. 1995)

(internal citation omitted). To be “like or reasonably related to” claimshinad been

exhausted, they must “[a]t a minimum . . . arise from the administrative investigatiorathat c

reasonably bexpected to dllow the charge of discrimination.’Payne v. Salaza619 F.3d 56,
65 (D.C. Cir. 2010{internal citations omitted). A party may also presgaims that “arose out

of same basis for discrimination alleged” in the administrative proceedings bétmes v.

12



Billington, 12 F. Supp. 2d 1, 7 (D.D.C. 1997). _In Jones, the court determined that a hostile-
work-environment claim was properly before the court, even though the administrainas cl
did not formally allege the charge, as “[t]he hostile work environment alleged in thadoinns
not based on conduct that is different from that alleged in the EEOC charge. Furghénenor
basis for the hostilerork-environment is race, which is the same basis alleged in the EEOC
charge.” Id.

Defendanfirst claims that Plaintiff failed to “put the Embassy on notice that she was
being harassed by employees other than Dr. Ti@&téMot. at 13. Plaintiff, however, points
outthat her EEO Charge clearly indicated that the discrimination she facewtliasited to
Tual. SeeOpp. at 12. The Charge specifically stated that she had “endured various

discriminatory acts by mgolleagues and supervisors who subjected me to work in a hostile

environment because of my race, color, national origin and réligimhthat “colleaguesnake

fun of my religion and national origin by comparing me to a terrorg&eOpp., Exh. 4 (EEO
Charge)emphass added) While the Charge identifies only Tual by name, the Court finds that
it nonetheless provided Defendant with stiént notice that Plaintiff faced discriminatitnom

her colleagues and supervisors, not just Tual.

Defendantlso argueshat Plaintiff failed to give notican her EEOCharge of any
retaliatorytermination claim{(Count VII). SeeMot. at 13. Plaintiffexplainsthat her employer
was on notice that she was alleging a retaliatory discharge based on a Januz0y, k& she
sent to the French Ambassador. Mot., Exh. 3 (“Letter to the Ambassador”). The Courthoweve
need not address this argumeatit has already foundll termination claims to be untimely.
SeeSectionlli(A)(1)(a), supra. In other wordsthis claim has already been dismissed on other

grounds.

13



Defendant’s final ghaustion argument challenging Plaintiffeegnancybasedostile
work-environmentlaim (Count VIII) is raised for the first time in its Repl8eeReply at 8.
Nowhere in its Motion does Defendanaikethis argument, despite the fact that it asserts similar
pointswith regard to Plaintiff's retaliation claimSeeMot. at 1118. As the D.C. Circuit has
consistently held, the Court should not address argumentd farshe first time in a party’s

reply. See, e.g.Am. Wildlands v. Kempthorne, No. 07-5179, 2008 WL 2651091, at *8 (D.C.

Cir. July 8, 2008) (“We need not consider this argument because plaintiffs . . . raisedat for t
first time in their reply brief.”).Thereforethe Court will not address Defendant’'s exhaustion
argument with regard tBlaintiff's pregnancybased claim
2. Service

Defendant’s remaining procedural objections relate to service, and theywo\arets:
service of the EEOCharges and service of the Complaifit.challenginghe tinely service of
the EEOC charges, Defenda&ointends that Plaintiff failed to serveacthes orthe Embassy
within ten days of the filing, as required by 42 U.S.C. § 2(8@¢- SeeMot. at 9. Plaintiff
rejoins thatit is the EEOC's duty to serve the employer, not the Plaintdsssuch“it would be
contrary to the remedial purposeslide VIl and federal courts” to penalize Plaintiff where it is
“the EEOC, and not Plaintiff, [who] failed to comply with its statutorily mandateiéslitSee
Opp. at 6. As Defendant provides no authorityitoargument in th&lotion andfails to
respnd toPlaintiff's pointin its Reply, the Court will deem it abandoned at least for now.

Defendant further challenges the timeliness of the service of the Complaifle Wh
acknowledging that Feddigule of Civil Procedure 4(m), which voids a summons if not served
within 120 days, does not apphhere Defendan(as here)s an agency of a foreign state, the

Embassynonetheless argues that the summons and the Complaint must be served “within a

14



reasonable amount of timeSeeMot. at 11. It further maintais that120 dayss a reasonable
limit “since the method of service did not present any unusual difficultlds.Plaintiff
responds that it served tAenendedComplaint within the 12@aydeadlineand that even if the
Court were to detemine thatservice of the original Complaint was outside of the d29-
window, that servicavasreasonablas Defendant was not harmed in any way by the d8ag.
Opp.at 7-11. The Court agreesith Plaintiff.

As both partiesecognizethe 120-day window faservicedoes not apply to Defendant
given its status as a foreigntity. Mot. at 10; Opp. at 7. Instead, the Court should apply a

standard of “flexible due diligence 3eeQverseas Partners, Inc., v. Progen Musavirlik ve

Yonetim Hizmetleri, Ltd. Sikerti, et al.15 F. Supp. 2d 47, 49-50 (D.D.C. 199&cognizing

“flexible due diligence” standard for determining whether service of processengrfoational
was timely);James v. Rutil, No. 95-530, 1997 WL 151174, a{3D. Ind. MarchL4, 2007)
(elaborating on standard as “measured by the reasonableness of Plaifuiffaseivell as the
prejudiceto the defendant from any defay Plaintiff hereattempted to serve defendant through
its representativewho refused serviceSeeOpp.at 311. EventuallyPlaintiff servedDefendant
with the Amended Complaint within 120 dayfsits filing and within seven months of the filing
of the original ComplaintseeOpp. at 7a timefrane that the court does not find unreasonable.
Further, aPefendant has not shovamyprejudicefrom the delay, the Court finds that service
here meets the “fleble due diligence” standard

B. Merits Challenges

In addition to its procedural challenges, the Embassy also asserts two arghatents
address the merits of Plaintiff's suiDefendant styles both arguments as appropriate for review

under a motiorte-dismiss standardot. at 18-25; however, &aintiff correctly observegoth

15



involve factbased inquiries that areore appropriately resolved at the summary judgment stage.
SeeOpp. at 14.Despite Defendant’'sontention that its challenges can be resolved based solely
onallegations in the Complaint, its very language contradicts this ciaeg.e.q, Mot. at 20

(“Plaintiff failed to provide any evidende show that the Embassy’s legitimate reason to

eliminate her position was preteal.”) (emphasis added)A decision now would thus be
premature

Defendanfirst argues that in order to hold the Embassy responsible for the conduct of
one of its employees, Plaintiff must “allege evidence showing that the Emba&sgwakout the
harassing conduct of Dr. Tual and that it failed to stopSeMot. at 18. The Coudgrees
with Plaintiff that itwould be unduly hastp grant summary judgment befaieehas been
afforded any opportunity to develop facts supporting her claim of discriminediea, e.g.

Gordon v. Napolitano, 786 F. Supp. 2d 82, 86 (D.D.C. 2011) (reasoning that pkintiff’

retaliationclaims “are certainly thin and may well not survivieiture summary judgment
motion. Nevertheless, to dismiss them or convert this into a motion for summary judgment is
premature at this time because Plaintiff has not had the benefit of any dystvelster her

claims.”); McWay v. LaHood, 269 F.R.D. 35, 37-38 (D.D.C. 2010) (“[T]he D.C. Circuit has

directed that because it is difficult for a plaintiff to establish proof of discrimimghe court
should view [pre-discovery] summajydgment motions . . with special caution.{citing Aka

v. Washington Hosp. Ctr., 116 F.3d 876, 879-80 ([@i€.1997), overturned on other grounds,

156 F.3d 1284 (D.CCir. 1998) én banc)); Gray v. Universal Serv. Admin. Co., 581 F. Supp. 2d

47,56 (D.D.C. 2008) (recognizing that summary judgment “must be approached with special

caution” in discrimination cases) (internal citations omitte&3.the Court agrees thBtaintiff is
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entitled to conduct discovery, it will deny this partDxfendat’'s Motion without pejudice to
be renewed subsequently.

Defendant’s second merbmsedargument challenges Plaintiff's failure to provide
evidence to show that the Embasgy'sfferedlegitimate reason to eliminate her position was
pretectual. SeeMot. at 2025. Plaintiff responds witthe samegoointit made to the prior merits
challenge, contending that such arguments are premature prior to any disGe&Dpp. at 14.
For the reasons just mentioned, the Court fsxdamary judgment at this stage is not warranted

See alsdrichardson v. Gutierrez, 477 F. Supp. 2d 22, 31 (D.D.C. 20§érfing similar prete

argument as premature as “the question of préerecessarily fact intensive and granting a
motion for summary judgment on this issue prior to providing the parties with any opportuni
for discovery is kearly contary to this Circuit’s precedent” (internal citations omitdedmiri

v. Hilton Washington Hotel, 360 F. Supp. 2d 38, 42 (D.D.C. 2003) (sa@me discovery has

taken place, Defendant is cartly free to file a summary judgment motion that repeats these (or
adds new) bases for judgment.
V. Conclusion

For the foregoing reasons, the Court will issue a contemporaneous Orderltgednil
Defendant Motion to Dismiss Plaintiff's untimely tenination claims (Counts IV, V, V& VII)

and otherwise deny Defendant’s Motias tothe emaining claims (Counts I, llll & VIII).

/s/James E. Boasberg
JAMES E. BOASBERG
UnitedStates District Judge

Date: July20, 2012
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