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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MICHAEL QUEEN,

Plaintiff,

V. Civil Action No. 11-871(BAH)
EDWARD SCHULTZ, JudgeBeryl A. Howell

Defendant.

EDWARD SCHULTZ,
Counter-Gaimant,
V.

MICHAEL QUEEN,

Counter-fendant.

MEMORANDUM OPINION

This caseconcerns the nature of the relationship between two parties involved in the
formation of “The Ed Show’-a politicalnews commentartelevisionprogramhosted byhe
defendant, Ed Schultz, on MSNBChe paintiff, Michael Queert claims that he was left out of
the show when it was brought to air on MSNBC, asa resulbe bringsfive causes of action
against thelefendant:breach of contrachreach of impliedn-fact contractfraud in the
inducement, tortious interference with a business relationship, and intentiomiloinfbf

emotional distressTheplaintiff claims in essencdahat heandthe defendantvere engaged in a

In several of the record exhibits, Mr. Queen semtadls from an email address associated with the name
“Michael Anderson.” Although the defendant accuses the plaintifft@fiducting business under a false identify
[sic]” as a result of using the narfidichael Anderson,” Answer 15, ECF No. 5, the plaintiff has explained that
“Anderson” is in fact his middle nameseePl.’s Mot. to Disqualify Jeffrey Land&sq, as Counsel for Def. Schultz
(“Pl.’s Mot. to Disqualify”) at 9, ECF No. 13.
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joint enterprise to put the defendant on television and d@isad resulfie isnow entitled to
twenty-five percent of th@rofits earned by thdefendant as a result thfe “The Ed Show. The
defendant, in turrmakes three counterclagnall sounding in tort: fraud in the inducemeinig!,
and slander.The defendandeeksdamages fowhat he claims were false promises made to keep
him involved in the project an@tributory actionsakenafter it became clear thtte plaintiff
would not be involved in “The Ed Show.”

Pending before the Cowatetwo motions for summary judgment filed ttye defendant
and a crossnotion forpartial summary judgment filed by the plaintiff, whichcombination
seek dismissal of all claims and counterclairisr the reasons stated below, the Court gedhts
three motions.

l. BACKGROUND

The plaintiffalleges thain 2007, while working for NBC in Washington, D.Ge
developedan idea for delevision showeaturing the defendaniho at that time waa radio talk
show host. Compl. 11 5, 8, ECF No.Although heplaintiff and the defendant haet to meet
id. 1 6, in January 2008¢ plaintiffsays hespoke tahe lateTimothy Russert;who at that time
was the Senior Vice President of NBC Neamsl Washington Bureau Chief, pitching the idea for
an NBCtelevisionshow” featuringthe defendantid. 7.

In January2008, according to the plaintiff, lad the defendant met for the first time,
when the plaintiff gave the defendant a tour of the NBC Washington office building.9. It
was during that tour that the plainte#fflegedlyfirst pitched the idea for the show to the
defendant, and in response the defenddegedlyexpressed interest in moving forward with the
show’s developmentld. § 10-11.Takingthe defendant'sterest as a green light, the plaintiff

began developing and pitching the show in earnBsé plaintiffclaims thathecontinued to



meet withRusserto develop the show, he created a “demonstration reel” of the defendant’s
guest appearances on other programs, and he brought in a former NBC NeovkerpMax
Schindler, to help develop the shoWd. 11 14, 16—18see alsdecl. of Max Schindler
(“Schindler Decl) 1 2 ECF No. 24-1.

Between March and Jurdd 2008,the plaintiff claims that hehe defendanthe
defendant’s attorney Jeffrey Lantland Schindler engaged in a number of communications via
telephone and miail, attemptingo negotiate a contratttat would govern the process of their
joint development of the proposed show. Compl. 11 19-26, 28-29, 45-48; Pl.’s Opp’n to Def.’s
Mot. Summ. J. (“Pl.’s First Opp’n”) Exs. 1, 34, 6, 9-11, 14, ECF No. 2fiké first recorded
communication in this regard took place on March 5, 2008, when the defeedattelaintiff
an email saying that he woulthgree to a 5@5-25 percentage formula of profits after expenses
of the show.” Pl.’s First Opp’'n Ex. 1. Althouglot specifiedn the email, the implication was
that 50% would go to the defendant, 25% would gitnvéoplaintiff, and 25% would go to
Schindler. On March 16, 2008, Lanskentthe plaintiffan email expressing agreemeint
principle to havinghedefendant sign a partnerstagreement wherelihe defendanthe
plaintiff, and Schindler would form a “partnership or corporatiorfor. any television broadcast

opportunities that occur as a result of gggeement,with final terms to be executed within 30

2 The fact tlat Landa was an integral participant in the events underlying the alegjat the Complaint, yet
persisted in serving as the defendant’s counsel in this lawsuit, raisedarnédlant of interest issuesSeePl.’s Mot.

to Disqualify at 45. The Couraddressed this issue at the initial Scheduling Conference on July & again

at a Status Conference on October 21, 204tlthat time Landa represented that he had discussed the potential
conflict with his client and felt that he could continuedpresent the defendant without adversely affecting his
interests SeeTr. of Scheduling Conference &it11-4:23 (July 8, 2011)unofficial rough transcript). The defendant
also expressly waived any potential conflieeDecl. of Edward Schultin Opp’n Pl.’s Mot. to Disqualify 17,

ECF No. 141 (“I have decided that no conflict of interest exists in this case; anddbairé Mr. Landa to continue
as my attorney.”).



days. Id. Ex. 142 Thewritten partnersip agreementontemplated byanda’s email, however,
was never executed.

Landa also serthe plaintiffa second -enail on the same day, March 16, 2088titled
“Proposed Agency Agreementltl. Ex. 3. The second mail purported to memorialize an
exclusive representation or agency agreenggantingthe plaintiffand Schindler exclusive
authority to negotiate a television show on behalf of the defemddmCNN. Id. It further
provided that if such a show were successful, “Ed Schultz will enter into anieg@gseement
with [Michael Queen and Max Schindler] for the production of that show at terms to be
negotiated according to industry standardsl.”

Sometimeafter March 162008,Schindler left the project and encouraglee plaintiff to
do so as well, citing a lack of trusttime defendands the reason for his departure. Schindler
Decl. T 3(“1 did not trust Mr. Schultz. | warned Mike that it was my belief he should abandon
this project with Schultz or he would regret it.”). Apparently, the departure ai@ehiand the

reason fohis departure from the project, prompthd defendartio provide assurances to the

% Landa’s first email to the plaintiff on March 16, 2008 read in full as follows:
| would agree to having Ed sign the following.

This document serves as a letter of understanding in vitdcBchultz,Michael Queen and Max
Schindler agree to form a partnership or corporation under the name “Ed Schulzd®ctions”
for any televisionbroadcast opportunities that occur as a result of this agreemeaAtticles of
incorporation and/or final terms of the partnership agreement willelgetiated and executed
within the next thirty (30) days.

Pl.’s First Opp’n Ex. 14 (emphasis added).
* Landa’s second nail to the plaintiff on March 16, 2008 read in full as follows:
Will this work? Let me know. JBL [Jeffrey B. Landa].

This document memorializes an exclusive representation or agency agtegherein Michael
Queen and Max Schindler will haexclusive authority to negotiate a television show with CNN
to be based on the nationally syndicated Ed Schultz radio show. It is fagtieed that Ed Shultz
will not utilize the services of others to promote or sell his show to CNN; ianthe event
Michael Queen and Max Schindler successfully obtain an exceptatjleffgr from CNN, Ed
Shultz will enter into an exclusive agreement with them for the produefithat show at terms to
be negotiated according to industry standards.

Id. Ex. 3.



plaintiff. Pl.’s Statement of Material Facts as to Which There Exists a Genuine |sserssly

to Be Litigated (Pl.’s Satement of Mateal Facts”) 9 12—-13, ECF No. 24Specifically, m

April 5, 2008,the defendanpersonally emailed the plaintiff assuring himl will not do a TV

deal without your involvement and that includes financial involvement.” Ris$Opp’'nEX. 4
see alsad. Ex. 11 (June 8, 2008rail from Schultz to Queen stating “I really want you to be a
partner but you seem to have a hard time trusting me and undargtévad’”).”

Assuaged by the defendant’s assurantesplaintiffsays that héhen began contacting
television networks topitch’ the idea ofr show starringhe defendant. Compl. 1 30-42. The
plaintiff alleges that:he met withJdf Zucker, CEO of NBC Universaln late March or early
April 2008; he sent the demonstration reel of the defendd@¢ngmin Silverman, chairman of
NBC Entertainmenton April 17, 2008 and followed up to ensure that he saw the proposal; he
wrote to Roger Ailes, Chairman of FOX Media Group, on April 22, 2008, to pitch the show; and
he emailedPhil Griffin, President of MSNBC, on April 28, 2008, to pitch the sfiol.

Despite these effortdhe plaintiffwas unable to secure a showttee defendanthrough any of

these communications.

® The defendant’s April 5, 2008raail to the defendant reads in full as follows:
Michael . . .

| understand your concern about a financial arrangement moving forwlahn't give you
specifics at this time. We do not know what we are dealing with @pthint and what kind of
opportunity may present itselflowever, any TV deal will obviously involve you. | will not do a
TV deal without your involvement and that includes a financial involvemeRest assured, we
are together on this.l hope this woks for you at this point. Lets [sic] focus on the meeting and
creating an opportunity.

Thanks, Ed
Id. Ex. 4 (emphasis added).

® The record is unclear about the nature of these “pitches” and whether théplaimposal was for the networks
to producehe show diredy and retain ownership overat whether the proposal was for the plaintiff and the
defendant to produce and retain ownership of the show and have the negwdi&atse it.
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In parallel with his efforts to “pitch” the show idea to various netwdhes plaintiff
began making arrangements to produce and film a pilot episode of the proposed show,
presumably to aid the plaintiff's ongoing marketing effoidged. 11 41-43. Although the
defendant promised to “pay for [the pil§tPl.’s First Opp’n Ex. 11the plaintiff claims that he
initially paid the expenses for the piloimself which totaled $11,500SeeCompl. 1 48—49.
While the preparations for the pilot were under way, the plaintiff sent anléenhainda on May
29, 2008, outlining proposed contract terms relating to the show being developed in the pilot.
SeePl.’s First Opp’n Ex. 6. In that e-mail, the plaintiff proposed that he and the defenalald
enjoy “[e]qual ownership” of the show, that the plaintiff “would receive an amount &xu8%
of Ed’s television salary for the duration of any TV production formed from thheeagent,” and
that the plaintiff “would be included in any television enterpride.”

Landa respondetthreedays laterpn June 1, 2008, stating that he would discuss the
proposal with the plaintiff, but that “30% ownershig[, equal ownership] in my opinion is out
of the question.”Decl. of Jeffrey Landa (“Landa Decl.”) Ex, ECF No. 25-1. Landsent yet
another e-mail to the plaintiff on June 6, 2008 stating once again that “30% ownership by you is
out of the question” and adding that “Ed is not interested in having your ‘salaeg basis
‘salary.” Pl.’s First Opp’n Ex. 9.Also prior to the pilot being shot, the plaintiff and defendant
discussed their intentions to draft an agreement memorializing their joint vempnaduce the

pilot and an “understanding about moving forward after the pilBetid. Exs. 10-17. It

" The defendant’s June 7, 2008nail to the plaintiff reads, in full, as follows:
Michael . . .
We have some work to do. I'll will [sic] get right to it was your idea. What's that worth?

| don’t have that number right now. So we need to decide how do we do this iilatonegal
concerns that Jeff [Lanflaalks about. I'm back to my original position, let's drayy a short
letter to join forces to produce the pilot with the intention of doing a stedaeal down the road
if the show has potential.



appearshowever, that no such agnreent was ever memorialized. Nevertheldiss pilot was
shot in Washington, D.C. on June 26, 2008, taedlaintiffclaims that the defendatiten
shipped copies of the pilot “throughout the industry in an attempt to promote thé sbompl.
19 50-51. Despite his promises to “pay for [the pilot]June 2008seePl.’s First Opp’n EX.
11, the defendant refused to pay NBC when payment was requested in FebruasgEx.
13 (responding to NBC’s demand for payment: “Tell em to sue us . ..."”), and waited until May
12, 2009, to reimburse the plaintiff $12,000 for the costs of producing thesgiéiecl. of
Jeffrey Landa in Supp. Def.’s Reply to Mot. fro Hac ViceAdmission Ex. 8, ECF No. 23-1.

After the pilot was complet,on August 11, 2008he plaintiffalleges thahe“pitched
the show to Allan Horlick, President and General Manager of WUSA TV 9, the GiBSeaf
station in Washingto, D.C. Compl.f 52 The apparent intention of this “pitch” was for the
plaintiff and defendant to raise capital to produce the show themselves and then esyhdicat
show on WUSA.Seel.anda DeclEx. 19. During this stage of the process in December 2008 to
January 200%he defendant was still living in North Dakota, and thus the plaintiff alleges that he
and a friend of the plaintiff's (Susan O’Connelbted as the defendant’s “adsiitin
Washington, D.C. by searching for, securing, and furnishing an apartment for theatéfand
his wife in the Washington are&eeCompl. 163-57.

OnJanuaryl8, 2009, the defendant and his wife moved from Fargo, North Dakota to
Washington, D.ClId. § 59. According to the plaintiff, this move was for the Schultzes “to live
and to foster their growing TV prospectdd. After the Schultzes relocated to Washington, the

plaintiff alleges that he and O’Connell continued to assist them by provteng with theuse

Your thoughts?
Ed
Pl.’s First Opp’n Ex. 10.



of a car at no chargdd. Y60-63. The plaintiff also claimshat in February 2009, Horlick
“offered Ed Schultz the show with Michael Queen as Executive Producer,” andetlukgal
struck between Horlickhe defendantandthe plaintiffin March 2009vas forthe plaintiffand
the defendanto rent the WUSA studio for one year and work on a syndication dealtheith
defendant anthe plaintiffbeing the “owners” of the showd. 1 64-66.

The defendant, however, recalls the December 2008 to Marchig@®periodquite
differently. According to him, he never hady agency dationship with the plaintiff or
O’Connell with regard to securing an apartment or any other purpose. AnsweH$ &80
says that he reimbursed the plaintiff and O’Connell for their assistante]img $361.21 for
groceries and other items and that he repeatedly offered to compensate O’@orthelute of
her vehicle.ld. 1155-56, 62—-63. More fundamentally, the defendant alleges that he and his
wife relocated to Washington, D.C. at their own expense based upon the plainafigutient
assurance that Schultz would secure a contract with WUSA for a syndicated Swundgagm
television show,” which never materializeldl.  59. He also alleges that the only offer tHck
ever gave him was “the opportunity to rent studio space from WUSA wherein Sobwiliz
produce the proposed Sunday morning television show at Scsluitzpense.”ld. § 64.

After the attempted deal with Horlick and WUSA fell through, an opportdioits
television show began to develop with MSNBC. On March 13, 2009, the plaintiff wrote the
defendant to discuss the “long over due business” of settling on a formal agrdeahermauid
compensatéhe plaintiff for his work in developing the show. Landa Decl. Ex. 11hdhe
mail, the plaintiff wrote: “We have discussed and agreed to ownership, thatéenamgeration
[sic] would be 12%. Does that apply to the MSNBC opportunity as well? In other words, would

my pay come from that percentage of your salang?”As the Horlick deal faded and the



MSNBC opportunity began to come into focus, the plaintiff’'s communications displayed an
increasing concern that he was being shut out of the process. In a March 29n240®e-
O’Connell, the plaintiff lamented that “[o]wsly it would have been better if all concerned had
in advance, written contracts spelling out everything.”Ex. 13. On April 2, the plaintiff once
again emailed O’Connell expressing his concerns that the defendant’'s communications had
become morsporadic andgtandoffishandnoting that the defendant had not given the plaintiff
any public credit for his help in getting “The Ed Show” on the &r.Ex. 15. In that same April
2 e-mail, he told O’Connell that he was “a little nervous” about his financial contjenaad
that he “might get a small % of [the defendant’s] salary ($300K),” but “[w]ith ntiesri
agreement . . . all bets are offld.

Sometime at the end of March or beginning of April 2009, Phil Griffin, President of
MSNBC, called he defendant directly, “almost a year” after turning down the plagpitch
for atelevisionshowfeaturingthe defendantSeeDecl. of Michael Queen (“Queen Decl.”P%,
ECF No. 24-3.Griffin offered the defendant a television shdwe tlefendamicceptedandhe
began hosting “The Ed Show” on MSNBC, which aired for the first time on April 6, 2009.
Compl. 1 67; Answer § 67. “The Ed Show” is owned, operated and produced by MSNBC, and
the defendandippears on the program as an independent contractor, pursuant to a contract
between Ed Schultz Productions, LLC and MSNHEI&f.’s Satanent ofMaterial Factss to
Which There Is No Genuine Issue (“Def.’s Statement of Material Ff¥88—39, ECF No. 31-
1. After the deal wasomplete, the plaintiff requested that the defendsarttion his name on
the air, in recognition of the efforts he had expended to develop and pitch thessbbanda
Decl. Ex. 14, but the defendant apparently refused to do so, opting instead t@gksettha list

of individuals from which the plaintiff was conspicuously abssee¢, id Ex. 15.



From May 2009 on, theelationsbetween the plaintiff antthe defendant truly began to
sour. On May 10, 2009, the plaintiff wrote to the defendant once again in the hopes of finalizing
his compensation, saying that “we are overduafaritten agreement.1d. Ex. 17. In this e-
mail, the plaintiff stated that his “only claim is that which we have alreadyeddo verbally,”
which he said was a “12% staketie partnership (i.e., 12% of gross income from TV Show
considering aforementioned concessions abovél)."The defendant replied that same day,
recounting his understanding of the events leading up to thatip@intapparent attempt to set
the record straight on what the plaintiff was owed rathernotowed) Seed. Ex. 18. The
defendant’s enail clarified that, in fact, there were two separate ventures being pursued. On
venture was a possible deal with a national TV network whereby the network would praduce
own the rights to a show of unspecified format, and the defendant would beaheaalant and
would be compensated with an annual salary. The other venture was a possible Sundgy mornin
showthatwould be owned and produced by the plaintiff and the defen@&ad.alsad. Ex. 19.
The defendant stated in his May 10, 2008yt that (1) he would reimburse the plaintiff for the
costs of producing the pilot; (2) the plaintiff was “not responsible for [the defergkthitig
hired at MSNBC”and there was never any arrangement to compensate the plaintiff with a 12%
commissiorfor the MSNBC show; and (3) although the two had discussed a possible partnership
to own and produce a Sunday morning show, the capital to produce thevgheNEVER
raised and, even though the defendant was still “willing to pursue that [show] wi¢gh” th
plaintiff, “that show never happenedld. Ex. 18.

According to the plaintiff, following thearlyMay 2009 failed attempts to reach a deal
on compensation, he contacted Landa and NBC Universal (MSNBC's parent compekigp se

recognition of the monelye beleved he was owed. Compl. 11 72-73. On May 12, 2089,
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defendant—perhapaunder pressure from MNBC management to dsse,id.{ 75—finally
reimbursed the plaintiff $12,000 for the production of the pilot. Compl. § 76; Answer { 69.
Soon after the defendant reimbursed the plaintiff, the plaintiff alleges thdetandant
“virtually ceased contact” with him and would not respond to “repeated inquiries about
compensation as part owner of ‘The Ed Show’ and for his outstanding expés15eComg.
171,

According to the defendant, however, communications between the two dropped off due
to the plaintiff's “bizarreconduct,” and the fact that he was “stalking Schultz and Scisjiltz]
wife.” Answer 71. In particular, the defendant alleges that the plaintiff began to harass him
and his wife with communications threatening litigation and blackmail if the defendamdtd
accede to his compensation demands, which resulted in aarebdesist letter being sent to the
plaintiff on July 30, 20091d. The defendant further alleges that, on July 21, 2010, the plaintiff
“read a defamatory statement publically accusing Schultz of, among othes, gtewling and
causing him to financeifihome to pay for the pilot.7d. The defendant also claims that on or
before May 20, 2010, the plaintiff “caused to be written a ‘press release’ cagttirifalse and
slanderous statements,” i.e., “that Schultz had a business contract with Quéeat Satiultz
reneged on or otherwise breached that coritréatttat Schultz defrauded Queen and that Schultz
owed Queen money for, among other things, producing a pilot for a proposed television show;
and, that Schultz caused Queen to mortgage his house to finance the pilot for a proposed
television show project.’Countercl 1911, 20-23, ECF No. 5For his part, the plaintiff admits
that he made statements about the defendant at the July 21NB®1 8taff meeting and that he
published the May 20, 201Qyress release,” but he simply contends that none of his statements

were ever false or defamatorkl./Countercl. Def.’s Answer to Countercl. (“Pl.’s Answer to
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Countercl’) 71 18-20, ECF No. §.

On May 5, 2011the plaintifffiled the presenaction, seeking the compensation he
believes he is owed under a number of legal theories. In particular, in all five chaséion,
the plaintiff seeks “(i) the outstanding principal of twefitye percent of the income after
expenses of ‘The Ed Show’ made to the defendant, plus (ii) accrued interest on tipelprinc
amount from the inception of ‘The Ed Show’ to date,” which he claims “is in excess of
$100,000.” Compl. 11 82, 88, 92, 97, 102. In his Answer and Counterclaim, the defendant
denies thggravamen othe paintiff’s claims and makes three counterclaohbkis own, seeking
an unspecified amount of damag&gpecifically, he alleges that the plaintiff fraudulently
induced him and his wife to move to Washington, D.C. based on assurances that “a deal had
been struck with Allan Horlick at WUSA wherein Schultz could finance or causefiteelneed
a nationally syndicated Sunday morning television show.” CounterclHg3lso deges two
counts of defamation (libel and slanger s¢ based upon the plaintiff's statements at the July
21, 2010NBC staff meeting anoh the May 20, 201Qyress released. 119-24.

The defendantas filed two motions for summary judgmentall o the plaintiff's
claims. SeeRule 56 Mot. for Summ. J. or Alternatively Rule 12(c) Mot. J. on Pleadirgt (S
First Mem.”), ECF No. 20; Def.’s Second Mot. for Summ. J. or Alternatively for J.eadRigs
(“Def.’s Second. Mem.”), ECF No. 31. The plaintifhs also filed a crogmotion for summary
judgment orall of the defendant’s counterclaims as well as the plaintiff's contrachslébee
Pl.’s Mot. for Partial Summ. J. (“Pl.’s Mem.”), ECF No. 30. These three motions are now

pending before the Court.

8 The defendant has not submitted any direct evidence of the content offytB& J201Q statements or the May 20,
201Q press release.
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In his first summary judgment motion, the defendant rested his entire argument on the
premise thatthroughout the relevant time peridde plaintiff was acting as an unlicensed talent
agent for the defendant antlerefore that any contract for compensation arising out of their
relationship was iégal under both New York and District of Columbasv. SeeDef.’s First
Mem. at £3. In his second motion for summary judgment, the defendant additiangligd
that (a) the alleged contract violates the Statute of Frandi®) the alleged contract
unenforceable becautieere was no meeting of the minds regarding any material provision of the
alleged contracf(c) the breach of implied contract and inten&ibmmfliction of emotion distress
claims are duplicative of the breach of contract cland(d) the fraud in the inducemeand
tortious interference with business relations claims fail bedaeg@re directly contradicted by
the plaintiff's depositiortestimony. SeeDef.’s Second Mem. at 1-3

The plaintiff argues in his cross-motion for summary judgmentihad entitled to
judgment as a matter of law on his contract claims because he and the defendantddgreed t
a partnership in order to develop and pitch the concept of a TV show featuring Schultztas hos
various television networks.” Pl.’s Mem. at 18e also argues that he is entitled to summary
judgment on the defendant’s coerdlaims because, essentially, there is no evalrat he said
anything falseand, therefore, he committed no fraud or defamati®ee idat 19-23.

Therecord after nearly fivenonths of discoverynakesclear that both parties were
willing to pursue efforts to transfer the defendant’s radio show to a telefsimatand that the
defendant, along withis counsel Landa, encourageardexploited—the plaintiff to expend
time, energy and resources for this goalhat is far from clear, however, is what the nature of
the parties’ relationship was, what damagdseeior both parties may have suffered, and what

might have constituted the final terms of any deal struck between the pavtids the record is
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replete with activities undertaken by both parties towards their shared gunating the
defendant on television, these open questions are not the result of any genuinedafisputes
material fact. Rather, the record is largely devoid of evidence requiregtablish legally
cognizable claimsEven accepting the plaintiff’'s view that in his dealings withdegendant, he
“trusted a liar and a thief,” and waélied to, lied to, lied to,’seeQueen Dep. at 339:9-10,
341:15-16, establishing that the defendant did not “remain true to his Wbrd,Zatement of
Material Facts 113, is not sufficient to support the pending claims. Therefore, though questions
remainunasweregdthe Court ultimately concludes tradt of these claims and counterclaims
mustbe dismisseds a matter of law
. STANDARDS OF REVIEW

The defendant has moved for dismissal of the plaintféians under Federal Rule of
Civil Procedure 12(c) (Judgment on the Pleadings) and Federal Rule of Cividl (&6
(Summary Judgment). The plaintiff has moved for dismissal of the defendanttemmbaims
only under Rule 56.

A. Judgment on the Pleadings

“In evaluating a motion for judgment on the pleadings pursudrederal Rule of Civil
Procedure 12(¢kourts employ the same standard that governs a Rule 12(b)(6) motion to
dismiss.” Lans v. Adduci Mastriani & Schaumberg L.L.P86 F. Supp. 2d 240, 265 (D.D.C.
2011). In other words, “the Court may not rely on facts outside the pleadings and musgeconstr
the complaint in the light most favorable to the moaving party.” Id. (internal quotation marks
omitted). If, however, on a motion under Rule(&p, “matters outside the pleadings are
presented to and not excluded by the court, the motion must be treated as one for summary

judgment.” ED.R.Civ.P.12(d). Because the Court will consider matters beyond the pleadings
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in deciding the instant motions, the defendant’s motions will be treated as motioms)foary
judgment.

B. Summary Judgment

Federal Ruleof Civil Procedure 56 provides thettmmary judgment shall be granted “if
the movant shows that there is no genuine dispute as to any maigrehd the movant is
entitled to judgment as a matter of lawrFED. R. Civ. P.56(a). Summary judgment is properly
granted against a party who, “after adequate time for discovery and upon moti@ails.to
make a showing sufficient to establish éx@stence of aelement essential to that pagyase,
and on which that party will bear the burden of proof at tri@lélotex Corp. v. Catretd77 U.S.
317, 322 (1986). The burden is on the moving party to demonstrate that there is an “absence of a
genuine issue of material fact” in dispute. at 323.

In ruling on a motion for summary judgment, the Conouist draw all justifiable
inferencesn favor of the nonmoving party and shall accept the nonmoving pawdence as
true. Anderson v. Liberty Lobby, Inet77 U.S. 242, 255 (198@state of Parsons v.

Palestinian Auth.651 F.3d 118, 123 (D.C. Cir. 201I)heCourt is only required to consider

the materials explicitly cited by the parties, but may on its own accord eofisttier materials

in the record.” ED. R.Civ.P.56(c)(3). For a factual dispute to be “genuine,” the nonmoving
party must establish more thgtjhe mere existence of a scintilla of evidence” in support of its
position,Liberty Lobby 477 U.S. at 252, and cannot rely“amereallegation$ or conclusory
statementsseeVeitch v. Englang471 F.3d 124, 134 (D.C. Cir. 200&reene v. Dalton164

F.3d 671, 675 (D.QCir. 1999) Harding v. Gray 9 F.3d 150, 154 (D.C. Cir. 1993¢cordFeD.
R.Civ.P.56(e). Rather, the nonmoving party must present specific facts that would enable a

reasonable jury to find in its favo6ee, e.g.FeD. R.Civ. P.56(c)(1) If the evidence “is merely
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colorable, or is not significantly probative, summary judgment may be draritderty Lobby
477 U.S. at 249-5(itations omitted).“[A] complete failure of proof concerning an essential
element of theonmoving partys case necessarily renders all other fantaaterial.” Celotex
477 U.S. at 323. In that situatidift] he moving party iséntitled to judgment as a matter of law
because the nonmoving party has failed to make a sufficient showimgessential element of
her case with respect to which she has the burden of priabf.“Self-serving testimony does
not create genuine issues of material fact, especially where that very tgssuggests that
corroborating evidence should be reaadisailable.” Fields v. Office of Johnsp520 F. Supp.
2d 101, 105 (D.D.C. 2007).
[11.  DISCUSSION

Because the Court is exercising diversity jurisdiction over this action, andtld of
claims are commetaw contract and tort causes of action, the Cowrst frst discuss what
choiceof-law principles need to be applied. The defendant contends that New York law should
apply,seeDef.’s Second Mem. at 3, while the plaintiff argues that District of Columiia la
should applyseeMem. P&A in Supp. Pl.’'s Second Opp’n Def.’s Second Mot. Summ. J. (“Pl.’s
Second Opp’n”) at 15-17, ECF No. 32.

A. Choice of L aw

When claims are brought pursuant to diversity jurisdictiofederal counmust applythe
choiceof-law rules of the forunstate SeeKlaxon Co. v. Stentor Elec. Mfg. €813 U.S. 487,
496 (1941)Muir v. Navy Fed. Credit Uniqrb29 F.3d 1100, 1107 (D.C. Cir. 2008). Under
District of Columbiachoiceof-law rules “the court must first determine whether a conflict
exists between the law of the forum and the law of the alternative jurisdicticaideef] f

there is ndrueconflict, the court should apply the law of the fortinOwens v. Republic of
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Sudan 826 F. Supp. 2d 128, 154 (D.D.C. 2011) (citugA Waste of Md., Inc. v. Lq\@b4
A.2d 1027, 1032 (D.C. 2008)). “A conflict of laws does not exist when the laws of the different
jurisdictions are identical or would produce the identical result on the facenprds USA
Waste 954 A.2dat 1032 If a conflict does exisDistrict of Columbia courtemploy a
“modified governmental interests analysis which seeks to identify the juisdwith the most
significant relationship to the disputeWashlkoviakv. Student Loan Mktg. Ass'@800 A.2d 168,
180 (D.C. 2006jinternal quotation marks omitted¢cordOveissi v. Islamic Republic of Iran
573 F.3d 835, 84¢D.C. Cir. 2009) (“District of Columbia courts blend a ‘governmemiéérests
analysis'with a ‘most significant relationship’ test(§juotingHercules & Co. v. Shama Rest.
Corp, 566 A.2d 31, 40-41 & n.18 (D.C. 198p))

The Court will apply this test to each of the claimshe discussion below.

B. Contract Claims®

Thedefendantoncedeshat he entered into an agreement with the plaintiff jointly to
produce a pilot episode of a proposed syndicated television sbesiecl. of Edward Schultz
in Opp’n Pl.’s Mot. Summ. J:$%econd Schultz Ded). § 5, ECF No. 33-3 He also admits that
he authorized or requested the plaintiff to act on his behalf in trying to find esteteshow on
CNN and CBS.SeeSchultz Dep. at 28:12—-20Vhat the parties dispute is whether an agreement
ever existed wherein the defendant adyuyadlomised to compensate the plaintiff for his efforts—
either through a percentage of profits or incoaregtherwise The plaintiff argues that he and

the defendant formed “an oral, written, and implied contract” that was subsgdueaithed by

° This discussion applies to the plaintiff's first and second causesiof &etcause, although the second cause of
action alleges a “Breach of Implidd-Fact Contract,” an “impliedh-fact contract is a true contract that contains all
the required elements of a binding agreement,” and thus all of theeneguits of a contract apply to both claims.
See Fred Ezra Co. v. Ped&82 A.2d 173, 176 (D.C. 1996)
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the defendanseePl.’s Mem. at 10which now entitles him tdtwenty-five percent of the

income after expenses of ‘The Ed Show’ made to defendant,” Compl. 1 82, 88, 92, 97, 102.
The Court noteat the outsethat the nature dhis alleged contract has eluded precise

definition and has been characterized by the plaintifiiaragety ofways The paintiff refers to

the agreemenn the Complainbroadlyas a‘valid and enforceable verbal and written agreement

through telephone calls andheil exchanges . which entitled plaintiff to twentfive percent

of the income after expensek'The Ed Show.” Compl. {1 80. In his opposition to the

defendant’s first motion for summary judgment, he described itdsah “oral, witten, and

implied in factcontract to form a partnership for the sole purpose of pitching the concept of a TV

show featuringhe defendaras host,and as a “partnershiventure’. Pl.’s FirstOpp’n at 24°

Finally, in his own motion for partial summary judgment, the plaintiff characteitzs both

“an agreement to create, produce and pitch the show” and an “agreement to havenfiff¢ plai

develop and pitch the concept of a TV show with [the defendant] as host.” Pl.’'s Mem. at 17-18.

From this, the Court discerns two distinct, potential agreements: (1) an agteenereby the

°The Court notes that the plaintiff also refers to the alleged agreemerjpas senture.” SeePl.’'s Mem. at 19
(“During the course of the TV project, the parties agreed to basic compertsatisfor the joint venturevhich
was a 55-25 split.”); Pl.'s Second Opp’n at 33 (same). The Court declines to adsiparately the joint venture
characterization for two primary reasons.

First, the definition of a joint venture under D.C. law is nearly identictidabofa partnership: “Two or more
persons who join in a particular business enterprise for profit . Jondthan Woodner Co. v. Lauf&31 A.2d 280,
286 n.8 (D.C. 1987) (quotingbby v. L.J. Corp.247 F.2d 78, 81 (D.C. Cir. 1957)). The District of Cabian

Court of Appeals has recognized that joint ventures and partnerships similar that “there is very little

law . . . applicable to one that does not apply to the other,” and that “[p]rincipesrsfership law, in particular the
Uniform Partnerkip Act, apply in most instances to joint venturekd” at 285 n.7.The “only noteworthy

distinction. . .between a joint venture and a partnership is that a partnership is ongoéngasvh joint venture is
usually limited to a single transactionld. Since the plaintiff has clearly alleged an agreement that would apply to
“any TV show featuring Schultz,” Pl.’s Statement of Material Fa@$s femphasis added); Queen Dep. at 149:22
150:1, 227:1415, the agreement would be more akin to a generaigyahip than a joint venture in any event.

Second, the plaintiff appears to use the “joint venture” label interchaygetblthe “partnership” labekeePl.’s
Second Opp’n at 283 (using the phrase “joint venture” under the heading “Contract Comjmenta Participants
and or Partners”)d. at 12, 33 (asserting first that “[t]ipartnersagreed that thpartnerswould share the profits
from such a venture based upon @255 split,” and later that the “basic compensation terms fojotheventue
was a 55-25 split” (emphasis added)), and he does not make any arguments with tesp@itt venture that
are distinct or independent from his arguments regarding a partnership.
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plaintiff developed and pitched a show behalf othe defendant; and (2) an agreement whereby
the plaintiffproducedand pitcheda showin partnership withthe defendant.

The Court also notes, as briefly discussed above, that the nathesbbw being
“pitched” also changed over tim&eediscussiorsuprapage 10.As the record evidence
indicates, the original concepis for the plaintiff to propose the concept of a show with the
defendant as host in the hope that a television network would sign the defendant to aawhtract
produce the showSeelLanda Decl. Exs. 18-19. In tHizgency scenarid the network would
own the rights to the show, and any compensation to the plaintiff would come eitherdhamea
of the defendant’s salary or from being employed by the network as a prodtioeisabw.See
id. Ex. 19 @lescribing to the plaintifiow “you would have gotten credit for getting Ed on TV
and your team would make some sort of commissiofhe alternative concept was for the
plaintiff, the defendant, and possibly a third pagy(,Schindleror Landa)to form a partnership
that would produce a show with its own capital and then try to syndicate the Skeewd Exs.
18-19. Under this “ownershgzenario,the partnership (including the plaintiff and the
defendant) would own the show and would presumably sell the rights to broadcast the show to a
network or networks in return for cash, air time, or other considerafioe.first potential
agreement discussed above would necessarily be an agency scenario agreelaéme, wh
second potential agreemt would almost certainly be an ownerségenario agreementhe
Court will consider both possible scenarios in determining whether summary juidgimoald be
granted to either party.

1. Enforceability of the*Agency” Contract
Under theagency scenarjdhe plaintiffclaims that there was an agreement whereby the

plaintiff would be compensated fdevelopng and pitcling atelevision show, either on behalf
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of or in conjunction with the defendarithe plaintiff admits there was no final written contract
signed between himself and the defendant. Compl. § 80 (concedinththfihal agreement
wasnot signed by defendait Nor does the plaintiff assert that there were multiple agreements
such that an oral agreement modified a prior written agreement or that a agiteement
memorialized a prior oral agreement. Instead, the plaintiff attempts to pigtedpoemails and
undocumented oral communications that evince a single, enfteczatiract.Id.; Pl.'s Second
Opp’n at 28 (“Queen asserts he entered into an oral and written agreemegh[éns®ries of
telephone callsn-person conversations, and e-mails] with Schultz to exclusively develop and
pitch the concept for a TV show with Schultz as host to various TV and cable television
networks . . .").

Under Dstrict of Columbidaw, a “valid and enforceable contract requires ‘Hdth
agreement as to all material ternasd (2) intention of the parties to be boun8itnon v. Cirte
Assocs., In¢.753 A.2d 1006, 1012 (D.C. 2000) (quotidgns v. Westminster Investing Corp.
648 A.2d 940, 942 (D.C. 1994pee alsduffy v. Duffy 881 A.2d 630, 633 (D.C. 2008) For
there to be an enforceable contract, there must be mutual assent of the palftibe essential
terms of the contract.(quoting Malone v. Saxony Coop. Apartmenté3 A.2d 725, 729 (D.C.
2000))). This is regardless of whether the contract is emitbr oral in natureSee Jack Baker
Inc. v. Office Space Dev. Cor64 A.2d 1236, 1238 (D.C. 1995).The requirements for
provingthe enforceability of an alleged contract are essentially the same in Néw Yex, e.q.

Express Indus. & Terminal Corp. v. N.Y. State Dep’t of Tra@d> N.E.2d 1050, 1053(Y.

1 «To create an enforceable oral contract, both parties must itaéselbound by their oral representations alone.”
Steven R. Perles, P.C. v. Kagy3 F.3d 1244, 1249 (D.C. Cir. 2007) (citiNgw Econ. Capital, LLC v. New N
Capital Grp, 881 A.2d 1087, 1094 (D.C. 2005))The fact that parties contemplate a writing is evidence, therefore,
that they do not intend to bind themselves by an oral agreemdn{citing Jack Baker664 A.2d at 1240)In
considering whether an oral agreement in contemplation of a writtéracbis enforceable, the D.C. Court of
Appeals has endorsednulti-factor test that considerisiter alia, “whether the contract is one usually put in

writing,” “whether there are few or many details,” and “whether the amoualved is large or small.'Jack Baker

664 A.2d at 1240.
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1999)(“To create a bindingontract there must be a manifestation of mutual assent sufficiently
definite to assure that the parties are truly in agreement with respect to all Inetesa);
Gui’'s Lumber & HomeEtr., Inc. v. Mader Constr. Co., Inc/87 N.Y.S.2d 555, 556 (App. Div.
2004) (“In order to create a bindiegntractthere must be meetingof themindsas to the
essential terms of the agreementMpffea v. Ippolitg 668 N.Y.S.2d 653, 654 (App. Div. 1998)
(“The manifestation or expression of assent necessary to form a coménabe by word, act, or
conduct which evinces the intention of the partiesotairact’). Because the laws dfew York
andthe District of @lumbiaregarding the requirements for enforcing a coneeteither
identical or would lead to the same result in this cageonflict existsand therefore, the Court
will apply District of Columbidaw to thebreachof-contractclaims. SeeUSAWaste 954 A.2d
at 1032.
a) Agreement oiMaterial Terms

Regardless of whether the contract was oral, writtiemmplied in factthe plaintiff has
failed to create a genuine issue of material fact regarding the existence of a tauaase he
has presenteno evidence thdhe partiesagreedon all of the material terms of the alleged
agreement. A contract must be sufficiently definite as to m&terialterms(which includeg.g.,
subject mattemprice paymenterms quantity, quality, and duration) that the promises and
performance to be rendered by each party are reasonably ceRasehthal viNat'l Produce
Co, 573 A.2d 365, 370D.C. 1990). For that standard to be nfpgrties need to express their
intentions so that a court can understand them, determine whether a breach has occurred, and
identify the obligations it should enforceDyer v. Bilaal 983 A.2d 349, 356 (D.C. 20Q9)To

be final, contract negotiations must include all of the terms which the partasdéak to resolve;
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material terms cannot be left to future settleme&dmund J. Flynn Co. v. LaVa431 A.2d
543, 547 (D.C. 1981).

Here, the parties never agreed with reasonable certamirdgveral material ternud the
alleged agreementnost notably the amount of compensation that would be paid to the plaintiff.
It is clear from the record that the defendant nvalolat could reasonably be readassurances
to the plaintiff about compensation for his help in developing a television show with the
defendant as host. For example, the defendant wrote to the plaintiff on March §ha008,
will agree to a 5@5-25 percentage formula of profits after expenses of the show.” Pl.’s First
Opp’n Ex. 1. One month later, on April 5, 2008, the defendant told the plaintiff “any TV deal
will obviously involve you. | will not do a TV deal without your involvement and that includes
financial involvement. Rest assured, we are together on tiisEx. 4. Yet again, on June 7,
2008, the defendant told the plaintif¥ye have some work to do. I'll will [sic] get right to it. It
was your ida. What's that worth?’ld. Ex. 10.

The only one of these communications that ewentioneda specific term for
compensation, however, was the March 5, 2008, e-mail, in which the defendant indicated a
willingness to agree to a 50/25/25 split of “fuoafter expenses of the showq Ex. 1, butthe
Court concludes for a number of reastret the partiesever agreed to that figufer any
alternative figurefor the purpose of compensating the plaintiff. First and forerniuest,
statement by thdefendanthat he “will agree” displays an initial desire to agree, but it does not
display an agreement itself. The clear thrust of the statement is that the diefendd be
comfortable agreeing to a 50/25/25 split in the future, and no evidencestutige the
defendant intended to be bound by that figure at that time., Treidefendant’s statemeatiout

a 50/25/25 splitvas no more than an “agreement to agree,” which is unenfor@sahleontract
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in the District of Columbia See, e.gOversea Partners, Inc. v. PROGEN Musavirlik ve
Yonetim Hizmetleri, Ltd. Sikertl5 F. Supp. 2d 47, 53 (D.D.C. 1998) (agreements to agree are
unenforceable under D.C. [aw

Second, theecord demonstrates that th@/25/25 figure was never finalizeg a term of
any agreemerdnd was in fact superseded by other proposals and counter-proposals regarding
compensation structures. In a May 29, 2008, e-mail, the plaintiff sent Landa proposetbte
an agreement and requested “[e]qual ownership . . . should you, Ed, and | enter into an
agreement,” and “an amount equal to 10% of Ed’s television salary for the duratignTof an
production formed from this agreement.”PI.’s First Opp’n Ex. 6Landa repliecn June 6,
2008, that “30% ownership by you is out of the question” and “Ed is not interested in having
your ‘salary’ based on his ‘salary*® Id. Ex. 9. On March 13, 2009, the plaintiff once again
changed positions, stating in an e-mail to the defendant: “We have discussed adbagree
ownership, that is my renumeration [sic] would be 12%.” Landa Decl. Ex. 11. Finally,yon Ma
10, 2009, the plaintiff wrote to the defendant claiming he was owed “12% of gross income from
[The Ed Show].”Id. Ex. 17. Thus, over time the plaintiff’'s proposed compenséatsn
vacillated from(a) 25% of “profits; to (b) 33% of profits plus 10% of the defendant’s salary, to
(c) 12% of some unspecified amount (profits or salary), to (d) 12% of “gross income,” and now
the plaintiff has returned to the originaldig of 25% but now seeks) 25% of the defendant’s
salaryrather than 25% of “profits.”

Indeed, the plaintiff's own deposition testimony demonstrates that thereswasamy

final agreement regarding the terms of his compensaSes.e.g, Queen Depat 146:8-9

2 Theplaintiff's statement in this-enail that he was seeking equal ownerstsipduld you, Ed, and | enter into an
agreemeritdemonstrates thahéearlierMarch 5, 2008e-mail did not constitute an agreement on the defendant’s
part.

13 This June 6, 2008 mail strongly suggests that the defendant’s statement in his March 5 e2088 about
splitting “profits” did not apply to the defendantistdire salary.
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(admitting that he and the defendant “were discussing all kinds of different’thiitiggegard to
compensation id. at 339:13-19 (“I didn’t have these [compensation] numbers . . . in a written
agreement . . .. | was grabbing at straws [in May 2009], hoping against hope that this man
would do something decent to . . . pay me for all the work | did, be it 25 or whatgxkat)
441:20-22 (stating that the terms of thatative partnership “evolved over many
conversations”). The plaintiff's March 13, 2009l further indicates clear confusion (rather
than agreement) about the compensation owed to the plaintifiatiemail, the plaintiff
wonders aloud whether their proposed agreement would even apply to “the MSNBC
opportunity” and whether the plaintiff would be paid a portion of the defendant’s salary fr
that show—in other words, the very questions at the bé#ne plaintiff's breackof-contract
claims. SeeLanda Decl. Ex. 11.

Finally, as referenced above, the record reveals that, asidetlionunericalfigures,
there was also no agreement regardingytheof compensation to be paid to the plaintiff.
Although initial discussions mentioned splitting “profits” from a potential show, late
communications discussed the plaintiff being paid a percentage of the defeisdéarty and
some communications referenced both tyg@ésmparePl.’s First Opp’n Ex. landLanda Decl.
Ex. 17,with Pl.’s First Opp’n Ex. 6and Landa Decl. Ex. 15. There is no evidence in the record
suggesting that the parties ever settiac type of compensation for the plaintiff, and Landa’s
June 6, 2008, gall to the plaintiffexgicitly rejected(on the defendant’s behalf) any proposed
compensation that would be based upon the defendant’s s8keelyl.’s First Opp’n Ex. 9.

As a result, the Court holds that the plaintiff has faileckéatea genuine issue of
material fact regarding the absenceagfeement on the material terms of the alleged contract.

Although the defendant encouraged the plaintiff to expend time and resources on biblealf of
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shared goal of getting the defendant on television and, to this end, prthedadintiff with
ongoing assurances that he would be rewardedseittecompensation for his efforts, the
amount and nature of that compensation was never agreed upon. As a result, the Couet is unabl
to discern all othe material terms of the alleged agreement, and thus the defendant is entitled to
judgment as a matter of the law on the plaintiff's breafebontract clains. See Duffy881 A.2d
at634 (“[A]n agreement is unenforceable if it fails to address material terdack Baker664
A.2d at 1239 (“Where the parties fail to agree to all material terms no contfached, even if
the parties intended to be bound by their oral agreement prior to the executiowoftéme
contract.” (citatioromitted));Rognthal 573 A.2d at 369-70 (“Vagueness of expression,
indefiniteness and uncertainty as to any of the essential terms of an agrémweaiften been
held to prevent the creation of an enforceable contract.” (quottbRBIN, CORBIN ON
CONTRACTS 8 95, at 394 (2d ed. 1963))).
b) Intent to Be Bound

Even assumingrguendahatthe plainiff hadcreated a genuine issue of fact regarding
agreement on material terms, his breaticontract clains would still not survive summary
judgmentbecause thplaintiff has not created any genuine issue of fact regatdeng
defendant’s intent to be bound. “For an enforceable contract to exist, the court must not only
determine that there was an agreement to all material terms, but also that the parties tmte
be bound.” Duffy, 881 A.2d at 636—37 (citindack Baker664 A.2d at 1238). To determine
whether the parties intended to be bound, the Court must determine whether the parties
objectively manifested a mutual intent to be boundiR]€gardless of th partiesactual,
subjective intentions, the ultimate issue is whether, by their choice afdgegq . . , they

objectivelymanifested a mutual intent to be bound contractuallpyer, 983 A.2dat 357
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(alteration in originallquoting1836 S St. Tenants Ass'n, Inc. v. Estate of B. Batle A.2d
832, 837 (D.C. 2009)). “The intentions of parties to a contract can be found from written
materials, oral expressigrand the actions of the partiedJuffy, 881 A.2d at 637.

To create a genuinssue of fact regardinpe defendant’stent to be boundhe
plaintiff points to the same e-mail communications between March and June 2008 that he puts
forth as evidence of agreementaampensationSeePl.’s Second Opp’n at 31-3Before
discussing those mails, the Court notes that the plaintiff's argunmiiat the defendambtended
to be bound because he “intend[ed] for Queen to develop and pitch the concept of a TV show to
MSNBC,” id. at 32, misunderstands the requirement of demonstrating an intent to be Bound.
the defendant to intertd be boundinder contract layrinciples he must have manifested an
intent not only to have the plaintiff perform some act; he must also display antontee bound
to provide consideratiom returnfor that act. This is why courts, including theifrict of
Columbia Court of Appeals, describe an intent to be bound msitualintent to be bound
contractually.” Dyer, 983 A.2dat 357 (emphasis added)The required intent is, in other words,
an intent to be held torautualandreciprocalbargain, not just an intent to have one sifithat
bargain performedSeee.g, E. ALLAN FARNSWORTH CONTRACTS § 3.1, at 108 (#h ed. 2004)
(“The requirement of a bargain imposed by the doctrine of consideration meahg thatties’
manifestations must have reference to each other, i.e., that they be reciprocal.”)

The plaintiffrelies heavilyon two email communications to crema genuine issue of
fact regarding the defendantrgent to be boundSee Pl.’s Second Opp’n at 31-33he first is
the March 16, 2008, e-mail in which the defendant’s attorney, Landa, stated that heé “woul
agree” to a “letter of understanding” wheréhe plaintiff, the defendant, and Mr. Schindler

“agree to form a partnership or corporation . . . for any television broadcast oppatilatie
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occurs as a result of this agreememRI”’s First Opp’n Ex. 14. The second is an April 22, 2008,
e-mail in which the defendant stated: “The networks is [sic] our only chance fulipp®x or
MSNBC will come through.”ld. Ex. 5. The plaintiff alsopoints to actions taken by both parties
after the alleged agreement tHa argued)lustrate theintent of the parties to be boubdcause
they demonstrate that both parties “proceeded to perform the terms ofdbmagt SeePl.’s
Second Opp’n at 32 (citinguffy, 881 A.2d at 637) Specifically, theplaintiff points to the
defendaris admissiorthathe entered into a joint venture to shoot a pilot regarding a TV show
with the defendant as hodd. (citing Schultz Dep. a80:14-22). The plaintiffalsonotes that he
pitched the show to nhumerous television executivésat 33 (citingQueen Dep. at 39:3-21).
The fundamental question that must be asked is: Caglasanable factfindetiew this
evidence and conclude that the defendant ever objectively manifested an intelmbtmdb@
The Court believes the answer must be Tibe twoe-mail communications marshaled in
support of an intent to be bound are insufficient to create a genuine issue dhadtlarch 16
2008, email is clearly a preliminary proposal that, like the defendant’s Mare20@3, email, is
anunenforceabléagreement to agree” at best, and the AprjlZ208, emalil is even less-a
mere statement of optimism untethered to any particular agreement or undegstahe
parties’ alleged post-agreement conduct is equally unavailing. The fadidltggfendaragreed
to produce the pilot in a joint venture with the plaintiff cannot create a genuinefdsue
regarding whether the defendant intended to be bounditteeentagreement,e., a much
broader agreement to give the plaintiff 25% of his sal&wen less helpful is the evidence that
the plaintiff subsequently “pitchedheshow to several networks because, even assuming the
plaintiff intended to be bound, the crux of this dispute is whetheddfendantntended to be

bound, which the plainti® actions cannot illuminate.
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Additionally, the fact that negotiations continued after the alleged time of contract
formationmilitate strongly againsanyfinding thateither partyintended to be bound to the
alleged contract As discussed abovéne email negotiations concerning compensation
continued well after March 2008henthe50/25/25 division of profits proposal and the
partnership proposal were exchang&eediscussiorsupraPart Ill.B.1.a. These subsequent
negotiations refledboth parties intentionnotto be bound.See Edmund J. Flyna31 A.2d at
547 ([S]ubsequent negotiations about drafts of a written sales commission agreetaentivef
parties’ intention not to be bound until a formal writing was executethtk Baker664 A.2dat
1239 (“[P]arties will not be bound ®preliminary agreement unless the evidence presented
clearly indicates that they intendexlde bound at that point.”What is more, the plaintiff
admitted in a July 28, 2008, e-mail to a third party that he “d[id] not have a formal agteeme
with Ed as of yet,” Landa Decl. Ex. 11, which is strong evidence further weighamgsagny
genuine issue of fact regarding an intent to be bound by either party.

Because the plaintiff has failed to create a genuine issue of fact regarthiresbential
elements of hiswo breachof-contract clai,s—agreement on material terms and intent to be
bound—the record evidence demonstrates that the defendant is entitled to judgiaemdther
of law on thoselaims.**

2. Enforceability of PartnershipAgreement
Because the plaintiff also characterizes his agreement with the defendant as a

“partnership,’see, e.g.Queen Declf128, 31the Court will also analyze the plaintiff's breach

4 The defendant also argues that he is entitled to summary judgment oaabkdfcontract claims because

(1) the alleged contract is barred by the statute of frauds; and (2) the allegedtdsriiegal under both New York
and D.C. stautes pertaining to employment agenci€geDef.’s First Mem. at 413; Def.’'s Second Mem. 44-17.
Because the Court grants summary judgment to the defendant on thedireantract claims upon other grounds
discussed above, the Court need not reach the merits of the defendangsiadtanguments in support of summary
judgment.
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of-contract clairs under a partnership thedryy.Under Dstrict of Columbidaw, a partnership is
formed “when two or nore competent persons [contract]place their money, effects, labor,
and skill or some or all of them, in lawful commerce or business, and to divide profit and bear
the loss in certain proportions.Beckman v. Farmeb79 A.2d 618, 627 (D.C. 199(3lteration
in original) (quotingGa. Cas. Co. v. Hoagé&9 F.2d 870, 872 (D.C. Cir. 1932%eealsoD.C.
CODE §29-602.024) (2012) (“[T]he association of 2 or more persons to carry on as co-owners of
a business for profit shall form a partnership, whether or not the persons intend to form a
partnership.”). While the partiesharacterizatios of their relationship is probative, “the
guestion ultimately is objectivedid the parties intend to do the acts that in law constitute
partnership?”’Beckman579 A.2d at 627internal quotatiormarksomitted). “In general, the
courts, in determining objective partnership intent, look foptlesence or absence of the
attributes of ceownership, including profit and loss sharing, control, and capital contributions.”
Id. (internal quotation marksmitted.

New York law on the formation @ partnership mirrors that of the District of Columbia
See, e.glIn re Nassau Cnty. Grand Jury Subpoena Duces Tecum Dated June 2433003
N.E2d 1118, 1125 (N.Y. 2003) (“[T]he term ‘partnershgpdefined as ‘an association wfo or
morepersons to carry on as co-owners a business for profit’ (¢iMgP’ship Law 81Q1)));
Griffith Energy, Inc. v. Evan®25 N.Y.S.2d 282, 283 (App. Div. 201(holding that existence
of partnership depends upon “the conduct, intention[], and relationship between” the parties,

though“[n] o one factor is determinative;ist necessary to examine the.relationship as a

15 Althoughthe defendant maintains that “none of [the plaintiff's] causes of ap&aain to Partnership issues, e.g.,
breach of fiduciary duty, accounting,” DefReply to Opp’n to Mot. for Rule 56 Summ. J.; or Alternatively Rule
12(c) Mot. J. Pleadings (“Def.Birst Reply) at 4 ECF No. 25a breachkof-contract claim is capable of being
premised upon an underlying partnership agreement, even if such alolsmot address issues that are more
peculiar to the partnership contex@ee, e.gRosenthal v. SommscheirNath & Rosenthal, LLP985 A.2d 443, 452
(D.C. 2009) (applying contract principles to claim that partner breacheplecmation terms of partnership
agreement).
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whole”). Because the laws of New York and the District of Columbia regardenfgtimation of
a partnershi@re either identical or would lead to the same result ircss, no conflict exists,
and the Court will gply District of Columbia lavto the plaintiff's partnership theoryseeUSA
Waste 954 A.2d at 1032.

The Court first repeats its previous observation that, under a partnership theory, the only
arrangement between the parties that makes sense based on the evidentialy trestaitei
proposed “partnership” would have been formed for the purpose of producing a television show
that would beowned bythe partnership and then syndicat&kediscussiorsuprapages 17-19.
This appears to be what the plaintiff means when he alleges that a partnasiigomed “for
the development and production of any TV show featuring Schultz.” Queen Decl. | 28.

This observation is based upttre wellsettled distinction between a partnership
relationship and an employment relationshijne critical element of a partnership not present in
an employmet relationship is cownership.See, e.gln re KeyTronics744 N.W.2d 425, 441
(Neb. 2008) (It is co-ownership that distinguishes partnerships fother commercial
relationships . . . .” (citing.WiLLIAM CALLISON & MAUREENA. SULLIVAN , PARTNERSHIPLAW
AND PRACTICE, GENERAL AND LIMITED PARTNERSHIPS 8 5:11 (2006). Thus, where one person
merely performs the service of procur@gmploymenfor another person, it stands to reason that
such a relationship cannot be a partnership because it icoowaned business+-s an
employment relationshipThis would be true even if the agent’'s compensatiere based on
the profit of a resulting employment opportunitys another federal court has said:

A person who has no proprietary interest in the business save to share profits as a

compensation for services is not a partner or joint ventukaragrement made

in exchange for a business finder’s or a broker’s services performed at psaintiff

pleasure, to compensate plaintiff in an amount measured by the net profits
realized on a deal found by the plaintiff does not create a joint venture.
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Allen Chase & Co. v. White, Weld & €811 F.Supp. 1253, 1259 (S.D.N.Y. 1978ge also
D.C. CoDE §29-602.02¢)(3) (“A person that receives a share of the profits of a business shall be
presumed to be a partner in the business, unless the profits were received in payifjent
services as an independent contractor or of wages or other compensation to an énployee

As applied to the instant cafes means thatnsofar as the plaintiff claims that he is
entitled to a portion of the defendangalaryas a result of a partnership, his partnership theory is
a nonstarter. Any such claim would necessarily have to be based on some kind of agency
services contract because the plairtdf presented no evidence or legal authority to support the
notion that he has (or could haweproprietary interest in or emvnership of the defendant’s
employment To hold otherwise would be potentialtyentitle anytalent or employment agent
to theperpetual ceownership of the $ariesof hisclients Likewise, insofar as the plaintiff
claims thatas a result of a partnership with the defendants entitled to a percentagepobfits
from any given televisioprograminvolving the defendant d®st,that claim although
potentially colorable, is foreclosed by the undisputed facts in this céedefendanitas no
ownership interesh “The Ed Show” nor any entitlement to receive a share of its pr@ie.
Decl. of Edward Schultz in Supp. Def.’s Second Mot. Summ. J. (“First Schultz DEEB39
ECF No. 31-2. Therefore, the Court holds that the plaintiff's claim to a percentage of the
defendant’s salary under a partnership theory fails as a matter 8f law.

Even if a partnership theory veeapplicable to the facts of this case, the plaintiff has

nevertheless failed to create a genuine issue of fact regarding whether tgsiptemtided to

' To the extent that the plaintiff alternatively relies upon a “joint venttiredry,based upon the defendant’s
admission that he and the plaintiff formed a “joint venture” to ptedbe pilotseeSchultz Dep. at 30:349, he
has failed to create any genuine issue of fact about the scope of that veneufpint renture” that the defdant
admits to was clearly for the limited purpose of creating the pilot epiaodehere is no evidence in the record to
suggest that this venture was ever intended to extend beyond the piftitlerthe plaintiff to any portion of the
defendant’subsequent salary.
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form a partnershipThe communications between the parties consistently display a relationship
thatwas devoid of any indicia of a partnership, most notably the sharing of profits argj losse
control, and capital contributions. The plaintiff never made any capital cordaribub the
putative business, but rather relied upon the defendant to coweapit@ investments that were
necessary to launching a telewvisishow—in particular, the $11,500 for the production and
dissemination of the pilotln fact,the plaintiff only agreedhitially to pay for the pilot on &
condition that the defendant would reimburse all of the costs of produ&esil.’s First Opp’'n
Ex. 8 This cost was by far the largeangible investmerftom whichthe parties would have
stood to gain or lose in an alleged partnership, yet fientines agreed that the defentiaould
bear that risk himself.

What is more, the communications between the parties illustrate a relationship in which
the defendant retained all meaningful control over how the “business” wabirane
particularly poignant example, one iteration of the plaintiff's business propasetdedn
relevant parthat “Ed would have total control of content, hiring, [and] production decisions.”
Id. Ex. 6. These facts alone, standing uncontradicted and undiluted by any countervailing
evidence from the plaintiff, demonstrate no genuine issue of material facdinggthe parties’
absence of intent to form a partnershipAs a result, the Court repeats its conclusion that the
defendant is entitled to judgment as a matter of law on the plaintiff's bogamntract claims.

3. Unjust Enrichment
In his opposition to the defendant’s second Motion for Summary Judgment, thigfplain

raised for the first time, the argument that he is entitled to damages under a theojysof un

Y There isalsono evidence in the record that the parties ever held themselves out as patirersriteractions
with third parties or otherwise. The District of Columbia Court of Apgphas consistently looked to this factor in
determining whether parties intended to form a partnersdgg e.g, Brown v. 1401 N.Y. Ave., In@5 A.3d 912,
915-16 (D.C. 2011)Beckman579 A.2d at 628.
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enrichment.SeePl.’s Second Opp’n at 22-24. The plaintiff purports to raise an unjust
enrichment theory under his second cause of action for “Bredafpbéd-in-Fact Contract

See id.A claim for unjust enrichment, however, is distinct from a claim for an imjhieect
contract. As the District of Columbia Court of Appeals has explained, unjust ennicisme
“quastcontractial in naturg’ or a cantract “implied in law,” rather than one impliedferct. See
Peat v. Dist. of Columbia Hous. Autl@72 A.2d 810, 813-814 (D.C. 2009A quask

contract. . . is not a contract at all, but a duty thrust . . . upon one party to requiteranoth
orderto avoid the former’s unjust enrichmen®ereen v. Clayborné23 A.2d 1190, 1194

(D.C. 1993) (internal quotation marks omittesgealso Jordan Keys & Jessamy, LLP v. St. Paul
Fire & Marine Ins. Co, 870 A.2d 58, 63 (D.C. 2005) (“From the beginningiasicontract has
been openly acknowledged to be a [lJegal fiction invented by common law courts to permit
recovery by contractual remedy in cases where g flaere is no contract . .”.(alteration in
original) (internal quotation marks omitteg¢l)Jila v. Inter-American Inv. Corp570 F.3d 274,

280 (D.C. Cir. 2009) (“[U]njust enrichment provides a party with a remedy to unwind
entanglements that may have arisen from a failed agreement, for instanadere the
agreement is too indefinite to be enforced.” (internal quotation marks omittebhl)ke an
implied-in-law ‘quasicontract,’an impliedin-fact contract is a true contract that contains all the
required elements of a binding agreemdfred Ezra Cq 682 A.2dat 176.

Because unjust eishment does not fall within the claim pled by the plaintiff, the Court
must consider whether it may consider this claim on summary judgment. NoQranpléntiff
may not raise new claims at the summary judgment stage that were not pled in hisntompla
SeeFranks v. Salazai816 F. Supp. 2d 49, 58 n.5 (D.D.C. 2011) (“[P]laintiffs cannot use their

summary judgment briefing to press claims not raised in their amended cdrfjpl&imarp v.
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Rosa Mexicano, D.C. LL@96 F. Supp. 2d 93, 97 n.3 (D.D.C. 2007) (I§Ritiff may not,
through summary judgment briefs, raise the new claims . . . because plaintiff catsadhem
in his complaint, and did not file an amended complgintit is possible, however, to
“constructively amend” the plaintiff's eoplaint at the summary judgment stage “when the
parties ha[ve] fully briefed an issue that was not necessarily raised imtipéagat.” See Turner
v. Shinseki824 F. Supp. 2d 99, 122 n.23 (D.D.C. 2011) (citieg.R.Civ. P. 15(b)2)).

The Court holdshat the plaintiff may not raise his unjust enrichment claim at the
summary judgment stage because he failed to raise such a claim in his Corif#aafgo may
not “constructively amend” his Complaint by raising the claim on summary jeigbecause
theclaim has not been fully briefed. Indeed, the defendant never addressed tiféplainist
enrichment theory in his reply briefee generallypef.’s Reply in Supp. Second Mot. Summ. J.
(“Def.’s Second Reply”), ECF No. 35, and therefore this claimniohdeen “tried by the express
or implied consent of the parties” and cannot be consid&r&ee Turner824 F. Supp. 2d at

122 n.23 (quoting #D. R. Civ. P. 15(b)2)).

8 The Court is skeptical that the plaintiff could prevail on a claim of unjustienent een if he had asserted this
claim in the Complaint. To recover restitution for unjust enrichmbatptaintiff must prove that “(1) the plaintiff
conferred a benefit on the defendant; (2) the defendant retains the bedef#) ander the circumstancéise
defendant’s retention of the benefit is unjudiiéws World Commc’ns, Inc. v. Thompsgr8 A.2d 1218, 1222

(D.C. 2005);see als@Bloomgarden v. Coyed79 F.2d 201, 211 (D.C. Cir. 1973) (“[I]n order to recover on a guasi
contractual claim, the pldiff must show that the defendant was unjustly enriched at the plaimtifpense, and

that the circumstances were such that in good conscience the defendantrefieuidstitution.”).

The record is bare of evidence to establish even the first element, ndrattihet plaintiff was the source of the
“benefit” conferred on the defendant in the form of the offer from MSNBRE&sident directly to the defendant to
host “The Ed Show.” While the plaintiff plainly expended much effolirtog to fruition his shared goal with the
defendant of launching a television show hosted by the defendant, thecevislslim and only speculative that
“The Ed Show” was the product of this effo@ee Mvecon Ltd. v. Bulgariamerican Enter. Fundl90 F.3d 556,
566 (D.C. Cir. 1999) (“[A] party’s expenditures in preparation for perfoigaahat do not confer a benefit on the
other party do not give rise to a restitution interest.” (internal quotatioksraitted)). On the contrary, the
plaintiff’'s alleged communications in April 2008 with the management of NBC é&3NBC,seeCompl. 113040,
were concededly unsuccessful, as were his efforts to circulate the Jungl2008s the plaintiff further concedes,
almost a year passed between hisdagtmunication with Griffin and Griffin’s subsequent offer to the demt.
SeePl.’s Statement of Material Facts 14, 22. Indeed, these facts could suggest that the plaintiff's invohteme
was adisincentivefor a network to “pick up” a show with theeefendant—a far cry from conferring a benefit on the
defendant. The plaintiff has presented no evidence from any person at@®/gBt what prompted MSNBC to
make the offer to the defendant, to what extent, if any, MSNBC got theod&Bhie Ed Show” fom the plaintiff,
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C. Tort Claims
1. Fraud in the Inducement

The plaintiff'sthird cause of actiors for fraud in the inducementde claims that the
defendant “misled [him] as to facts upon which he relied in basing his decision togeogiict
for ‘The Ed Show.” Compl.  91He claims that he “entered into an agreement with [the
defendant]” to produce the pilot, and he “would not have entered into this agreement and
produced a pilot for the show and provided all of the other services for [the defendant] . . . unless
[the defendant] had promised him ownership in the shdd:."He further claims thags a result
of this fraud, he is entitled to the same damages that he claimed in histieacdiract claims:
“twenty-five percent of the profits of ‘The Ed Show' made to the defendant,” plus intédest.
192.

Under District of Columbia law, the eleents of fraud in the inducement are the same as
the elements of fraudSee In re U.S. Office Prods. Co. Sec. Li@$1 F. Supp. 2d 77, 100
(D.D.C. 2003). To prove fraud in the inducement, a plaintiff must show the folloWfhpa
false representamn; (2) made in reference to a material fact; (3) with knowledge of its falsity;
(4) with theintent to deceive; and (5) an action that is taken in reliance upon the representation.”
Hercules 613 A.2dat923. ‘A promise or contractual commitment may be actionable as fraud

(misrepresentation) if at the time of its making, the promisor had no presenbimteintarrying

or how the terms of MSNBC's offer related to any communication or “pitedxie by the plaintiff. In short, the
plaintiff has failed to put forth any proof about whether his effort$erced the benefit of “The Ed Show” on the
defendantind, consequently, whether an injustice has been visited on the phajntie defendant’s failure to
involve him in payments from the show that would now entitle him to rastitfr his efforts on the defendant’s
behalf.
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it out.” Va.Acad. d Clinical Psychologists v. @t Hospitalization & Med. Servs., In&78
A.2d 1226, 1234 (D.C. 20055.

The plaintiff is attempting to use fraud in the inducement as a wayftocethe
agreement that he claims was fraudulently induced. In other words, he saysethigirée into
an agreement by way of the defendant’'sidrand now wants to enforce the defendant’s false
promises.SeeCompl. 1 91-92The primary problem with this theory, however, is that it relies
upon the existence of an enforceable agreeménth the Court has already found did not exist.
See2 HARPER JAMES AND GRAY ON TORTS 8 7.15, at 567 (3d ed. 2006) (noting that an action for
damages based on a fraudulent transaction is for “the loss caused by the fraud” eeetipom
the assumption that the transaction standB88§cause the Court has already held that the alleged
contract that forms the basis of the frandheinducement claimvas never formedhe plaintiff
cannot seek to enforce the promise that he claims the defendantonm@mieas part of that
agreementife., 25% of ‘profits of The Ed Show’ made to the defendant”).

Other than the 25% profit measuwehich is unavailable in the absence of an agreement,
the plaintiff has not put forthny evidence of (or even allegea)y actual damages resulting
from the claimed false representeus of the defendantt thus appears that the plaintiff has
merely pled this cause of action as an alternative attempfdoce the agreement he alleges in
his first two causes of action. The plaintiff amnitially cover the costs of producing the pilot,
which he alleges were approximately $11,5#eCompl. § 49, but it is undisputed that the
defendant reimbursed him for those costs, and then s8eel.’s Statement of Material Facts

1 23. Theplaintiff's lack of evidence regarding nazentractual damages this casas fatal to

¥ The requirements for pring fraudulent inducement in New York are substantially the s&@re, e.gBain v.
Jackson783 F. Supp. 2d 13, 418 (D.D.C. 2010) (citindrama Holding Co. v. Smith Barney, In668 N.E.2d
1370, 1373 (N.Y. 1996)). Because the laws of New York anBisteict of Columbia regarding fraud in the
inducement are either identical or would lead to the same result in thisoasmflict exists, and the Court will
apply District of Columbia law to the fratid-the-inducement claim SeeUSA Waste954 A.2dat 1032.
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his fraud-in-theinducement claim becausa sine qua nomf any recovery for misrepresentation
is a showing of pecuniary loss proximately caused by reliance on the nssrmpteon.” Day v.
Avery, 548 F.2d 1018, 1029 (D.C. Cir. 1976&¢cord Kitt v. Capital Concerts, Incr42 A.2d

856, 861 (D.C. 1999) To recover in the District, appellant’s proof of damagslscfucial’
(alteration in original) (internal quotation marks omitded)s a resultthe defendant is entitled
to judgment as a matter of law, ahe Court will grant summary judgment to the defendant on
the plaintiff'sfraudin-the-inducement clainf®

2. Tortious I nterference with a Business Relationship and I ntentional
Infliction of Emotional Distress

Plaintiff's fourth and fifthcauses of actioarefor tortious interference with business
relationships and intentional infliction of emotional distr@d&D”) . It appears that the plaintiff
is claiming either that (Ithedefendant’'xecution of a contract with MSNB®@ithout the
plaintiff's participationconstituted tortious interference aiidD or (2)the defendarhas
engaged in behaviandependent athe signing of thiSNBC contract that constitutes tortious
interference andlIED. SeeCompl. 11 94-103Neither interpretationhoweverjs sufficient to
survive summary judgment.

Assuming that the plaintiff is claiming that the act of entering into a contract with
MSNBC without the plaintiff's involvement is the root of the defendatdttious interference
andIIED, those claims fail for being duplicative of his contract claiffise D.C. Court of

Appeals has clearlyeld that for a tort to be actionable when claimed in additioa bweach of

2 Alternatively, the plaintiff's fraud claim also fails because he has eated a genuine issue of fact regarding his
reliance. He claims that he relied upon the defendant’s promises of 2u#fitsf in deciding to produce the pilot,
but hepresents no evidence to support that claim, and the record evidence diretcigictmthat claim. In his

May 31, 2008 e-mail to the defendant, the plaintiff said “I am willing to move forwawitij production of the pilot]
without a signed contrach the condition that Ed will cover all costs of productiofl.’s Second Opp’n Ex. 8
(emphasis added). Hence, the evidence demonstrates that the plaintiffpehatieidefendant’s promise to pay
the costs of the pilot, not on his alleged promise to give 25% of his salagyptathtiff.
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contract,‘the tort must exist in its own right independent of the contract, and any duty upon
which the tort is based must flow from considerations other than the contractuahséligt

The tort must stand as a tort even if the contractual relationship deisbt Choharis v. State
Farm Fire& Cas. Co, 961 A.2d 1080, 1089 (D.C. 2008).In Choharis the court heldinter
alia, that an insurance company'’s duty to be accurate in its assessment of housti@nsondi
when it issued a homeowner’s policy flowed from the parties’ contractuabredaip and did
not support a tort claim independent of a brealebentract claim.ld. at 1090. This Court has
followed similar principles See, e.gNugent v. Unum Life Ins. Co. of AmM52 F. Supp. 2d 46,
55 (D.D.C. 2010)dismissing IIED claim that was not independent of contract claim)

Thus, n the instant casé the extent the plaintiff merely claims that the defendant’s
actions in breaching the alleged contr@et, not involving him in the MSNBC deal, not paying
him 25% of his salary from the MSNBC deal, etc.) form the basis of his tortiouferetece and
IIED claims, those claims must fail. The plaintiff's allegations suggest that this erthg lzase.
See, e.g.Compl. 1 96 (alleging, in suppant tortious interference claim, thiéte defendant
“improperly directly entered into a contract with MSNBC and Griffin, esolg Plaintiff from
any participation in the show even though Plaintiff wasirt owner of said show’)¢l. 1197,

102 (claimingdamages for tortious interference and IIED “[a]s a result of Defenddefesilts
underand breaches of the contractd. { 101 (alleging, in support of IIED claim, that the
defendant has refused to honor this contract and has acted inteiyiamal recklessly to deny

compensation to Plaintiff”).

Z New York law is substantially the samBee e.g, Clark-Fitzpatrick, Inc.v. Long Island R.R. C0516 N.E.2d

190, 193 (N.Y. 1987) (t is a wellestablished principle that a simple breachaftractis not to be considered a
tort unless a legal dutindependendf thecontractitself has been violated.”). Because the laws of New York and
the District of Columbia in this regard are either identical or would ledteteame result in this case, noftiot
exists, and the Court will apply District of Columbia laeeUSA Waste954 A.2d at 1032
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Giving the plaintiff the benefit of the doubt, however, assuming thahis tortious
interference and IIED clainare based oactions and duties independent of the allegadract
i.e.,“inducing athird party, MSNBC/Griffin, not to enter into or continue a business relationship
with the Plaintiff,”id. { 101, the coustill holds thathose claims faito survive summary
judgmentfor failure of proof To establisHIED, a plaintiff must show(1) extreme and
outrageous conduct on the part of the defendant which (2) intentionally or recklessly$83
the plaintiffsevereemotional distress.District of Columbia v. Tulin994 A.2d 788, 800 (D.C.
2010) (internal quotation mark omitte®).Importantly, to be actionable under an IIED theory,
conduct must be “so outrageous in character, and so extreme in degree, as to go beyond all
possible bounds of decency, and to be regarded as atrocious, and utterly intoleraiviéizach
community.” Id. (quotingCarter v. Hahn 821 A.2d 890, 893 (D.C. 2003)T.he District of
Columbia Court of Appeals has only recognized a limited set of actions as “auisageough
to stte a claim for IIED SeeCarter, 821 A.2d 890 (intentionalllying to policein saying that
plaintiff committed a crime)Herbin v. Hoeffel806 A.2d 186 (D.C. 2002) (attorneyentionally
disclosing confidential information about his client to law enforcement)

In this case, the plaintiff has failed to offer any evidence to ateiwhy the defendant’s
conduct in “inducing a third party, MSNBC/Griffin, not to enter into or continue a business
relationship with the Plaintiff could be extreme and outrageous enough to support an IIED
claim. More fundamentally, however, the plaffitias also failed to produce any evidence that
the defendant factinduced MSNBC of6riffin not to do business with the plaintiff. The only

evidence outside the conclusory allegations in the Complaint cited by the pfairttife

%2 New York requires the same elements to prove IIBBe, e.gHowell v. N.Y. Post Cp612 N.E.2d 699, 702

(N.Y. 1993). Because the laws of New Yauhkd the District of Columbia in this regard are either identical or would
lead to the same result in this case, no conflict exists, and the Courtpigliiptrict of Columbia law to the

plaintiff's IIED claim. SeeUSA Wastg954 A.2d at 1032.
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existence of this conduct are radio transcripts of the defendant discussingritié€ pla
allegations.SeePl.’s Second Opp’n at 19-22 (citing Exs. 28-attached thereto)et, these
transcripts contain no evidence whatsoever that the defendantdnd&¢BC or Griffinnot to
dobusiness with the plaintiffin the absence of evidence of the underlying conduct alleged to be
extreme and outrageous, the plaintiff's IIED claim cannot survive summndgynent.

The same fatal absence of evidence plaguegléetiff's tortious interference claim
The cause of action for intentionaterferencewith businesselationsin the District of
Columbiarequiresaplaintiff to prove: ‘(1) existence of a valid contractual or otbhesiness
relationship (2) thedefendant’s knowledge of thelationship; (3) intentionahterferencewith
that relationshifpy the defendnt; and (4) resulting damageNCRIC, Inc. v. Columbia Hosp.
for Women Med. Ctrinc., 957 A.2d 890, 900 (D.C. 2008).

Theplaintiff relies on the exact same conduct for his tortious interference claim as he did
for his IIED claim,i.e., “induc[ing] a third party, MSNBC/Griffin not to enter into or continue a
business relationship with the PlaintiffCompl. 1 96. In his second opposition brief, the
plaintiff cites absolutely no evidence, other than repeating the conclussggtadhs of his
Complaint, in support of his tortious interference claifere is no evidence that the plaintiff
ever had a “valid contractual or other business relationship” with either MSNB@ftin, nor
is there any evidence that the defendant interfered with such a relatio@shthe contrary, the
plaintiff admitted in deposition testimony that the extent of his relationship with MSKMBC a
Griffin wasto “keep [them] informed” about how the potential project with the defendant was

developing and that the defendant never interfered with the plaintiff doingesQueen Dep. at

% New York law is substantially the sam&ee e.g, Amaranth LLC v. J.P. Morgan Chase & 888 N.Y.S2d

489, 494 (App. Div. 2009) (citinGarvel Corp. v. Noonar818 N.E.2d 1100, 11623 (N.Y. 2004)).Because the
laws of New York and the District of Columbia in this regard are eithetigdgior would lead to the same result in
this case, no conflict exists, and the Court will apply District of Columbiadaive plaintiff's tortious interference
claim. SeeUSA Wastg954 A.2d at 1032.
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40:17-41:3, 42:2-13, 44:19-22, 51:9-52:10, 202:1-21, 248:22-24Rdtxionally, the
plaintiff's sworn declaration establishes that it was Griffin, not the deféndao initiated the
deal for “The Ed Show,5eeQueen Decl. T 24 (“Griffin called Schultz directly and hired him for
The Ed Show. . .”), further supporting the conclusion that no thgedty interference ever took
place visa-vis any claimed business relationship between the plaintiff and MSNBGYGr

In sum, because the plaintiff has failed to support his tortious interferencee@nd |l
allegations withanyfactual evidence, théefendant is entitled to judgment as a matter of law,
andthe Courtmust grant summary judgmenr both causes of action.

D. Counterclaims (Fraud and Defamation)

In his Answerthe defendamsserts three counterclaimgainsthe plaintiff.
1. Fraud

Thedefendanfirst alleges thathe plaintiff defrauded him.Specifically, the defendant
claimsthat the plaintifffalsely assted him that a deal was in plaiog a nationally syndicated
Sunday morning television show on WU@hAe local CBS affiate in Washington, D.C.), which
the defendantould finance at a cost of $5,000 per week. CounterclHelaims that the
plaintiff's knowing misrepresentations about the WUSA opportunity “substgntiallsed him
to end his decades-long radio career in Fargo, ND and uproot his family to movehiodhéas
D.C.” Id. 1 7. The defendant argues, alternatively, that either “there simply was not a deal wit
WUSA regarding a television show in Washington, D.C. for Schultz,” or “the deal ajeged|
struck would cost Schultz, not $5,000 per week . . . but well over $1,000,000.” Def.’s Opp’n to
Pl.’s Mot. Partial Summ. J. (“Def.’s Opp’n”) at 14, ECF No. 33.

The record is clear that both parties agree that there was an offer made yckliek

of WUSA to the defendant “to rent studio space from WUSA wherein Schultz could produce the
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proposed Sunday morning television show at Schsjtekpense.”Answer 164; see alsdQueen
Dep. at 280:9-11 (“[Horlick] okayed a television show starting [sic] Ed Schultz on WHSA
the condition that we could come up with the funding for tha®&cond Schultz Decl. T 10
(“Alan Horlick and WUSA guaranteed that | could do a Sunday morning local television show in
Washington, D.C. but it would only be done at my expense.”). Thus, the defendant’s assertion
that there “simply was not a deal with WUSA regarding a television show in Wghshj D.C.
for Schultz” cannot literally be trugecause he concedes that some sort of “deal” exiSiesl
true point of contention on the defendant’s fraud counterclaim is what the nature of 8% WU
deal was. The defendant alleges that the plaintiff “assured and representé® testlvould
allow the defendant to finance the WUSA show “at a cost of $5,000 per week.” Countercl. { 5.
Queen denies this allegation in its entireBeePl.’s Answer to Countercl. 5.

As stated above, to prove fraud in the inducement in the District of Columbia, a plaintiff
must show the following¥(1) a false representation; (2) made in reference to a material fact; (3)
with knowledge of its falsity; (4ith the intent to deceivend (5) an action that is taken in
reliance upon the representatiordercules 613 A.2dat 923. ‘Facts which will enable the court
to draw an inference of fraud must be alleged, and allegations in the form of conatustbes
part of the pleader as the existence of fraud are insufficienBennettv. Kiggins 377 A.2d 57,
60 (D.C. 1977F*

The Court finds that the defendant has failed to present any evidence on #ilerfiett
of his fraud countetaim (.e.,the existence of a false representatidfiyst, there is no

evidence beyond the defendant’s naked allegattbat the plaintiff told the defendant that he

% New York law requires the same elements be proGse, e.gKlembayk v. DNardo, 705 N.Y.S.2d0743 744
(App. Div. 1999). Because the laws of New York and the District of Columbia in this regareither iderital or
would lead to the same result in this case, no conflict exists, and thiev@lbapply District of Columbia law to the
defendant’s fraudounteclaim. SeeUSA Waste954 A.2d at 1032.
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could produce a show for $5,000 per week. Without more proof (indeg@roof) that the
alleged statement was ever made, it is impossible for the defendant’s daumteysurvive
summary judgment.

More importantly, however, the defendant has offered no evidence to allow the Court to
infer that such a statement would have been materially f@leghe contrarythe defendant
admitted in his Answer that “Horlick offered to rent studio space to Schultz for $5,000 per
episode.” Answer  65. Without any evidence regarding what theifflaistatement actually
was (.e.,whetherit referred to the cost of renting studio space, total costs of production, or some
other figurg, it would be pure speculation for a reasonable factfinder to conclude, on this record,
that the plaintiff's alleged statement wasarly and convincinglfalse. Therefore, the Court
will grant summary judgment to the plaintiff on ttiefendant’s fraud counterclainbeg e.qg,
Va.Acad of Clinical Psychologists878 A.2d at 1235-3@&ffirming summary judgment on
appellantsfraud claim where appellant failed to present sufficient evidence to demenstrat
prima faciecase of fraud by clear and convincing evidgnce

2. Defamation Claims

The defendant alsdaimsthat the plaintifflibeled and slandered hiatfter it had become
clear that the plaintiff would not be involved in “The Ed Showliedefendantlaimsthatthe
plaintiff committedboth libel andslandemper seby making false statemems July 21, 2010, to
a group oNBC, MSNBC, and NBC/MSNBC Newwmanagement and employedgSountercl.
1111-13, 18. The statements allegedly “included accusations that Schultz had a business
contract with Queen and that Schultz reneged or otherwise breached that £ahattSchultz
defrauded Queen and that Schultz owed Queen money for, among other things, producing a pilot

for a proposed television show,” and that “Schultz caused Queen to mortgage his house to
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finance the pilot for the proposed television show projeldt.’y 11. The defendant also alleges
that the plaintiff committed libgder seby (1) writing to NBC on an unspecified date to “alert”
them that “he was entitled to compensation as he had a contract with Schultz”; ‘@adighg]
to be written a ‘press releasah May 10, 2010containing essentially the same types of
statements alleged in his slander claim,(he had a contract with Schultz that was breached,
entitling him to compensationSee id{{19-20.

For his partthe plaintiff admits that he made statements at the meeting on Jup2Q,
that he wrote to NBC, and that he caused the “press release” to be published on May 10, 2010.
Pl.’s Answer to Countercl. 1 18-20. The plaintiff flatly denies, however, that any of these
statements were falsandhefurther argues that he did not make the statements with actual
malice, citing the defendant’s status as a public fig&eePl.’s Mem. at 21-22.

Under District of Columbia law, defamation has four essential eleméhfshe
defendant made a false defamatory statement concerning the plaintiff; (2) the defendant
published the statement without privilege tthiad party; (3) the defendant’s fault in publishing
the statement amounted to at least negligence; and (4) eitistati@ent was actionable as a
matter of law irrespective of special harm or its publication caused the plap#dfal harm.
Payne v. Clark25 A.3d 918, 924 (D.C. 2011)A‘statement is ‘defamatory’ if it tends injure
the plaintiff in histrade, pofession or community standing, or lower himthe estimation of the
community.” 1d.?> Additionally, when a “public figure” alleges defamation, he carries an even
higher burden. In suatase, the “public figure” musprove that the statements were madth

“actual malicg’ which means that the defendant must have “entertained serious doubts as to the

% New York law is essentially the sam8ee, e.gDillon v. City of New York704 N.Y.S.2d 1, 5 (App. Div. 1999)
(reciting elements of defamation cause of action). Because the laws of Nkewndothe District of Columbia in
this regard are either identical or would lead to the same result in thimoammflict exists, and the Court will
apply District of Columbia law to the defendant’s defamationnteclaims. SeeUSA Wastg954 A.2d at 1032.

44



truth of[its] publication’ or acted with ahigh degree of awareness of . . . [its] probable falsity.”
McFarlane v. Sheridan Square Press, Jréd F.3d 1501, 1508 (D.C. Cir. 1996) (quotiig

Amant v. Thompso390 U.S. 727, 731 (1968)). A general “public figure” is one who has
“assumed a role of especial prominence in the affairs of society,” or has atigemeddl fame

or notoriety in the community” because “[t]he public recognizes him and followsdnds and
deeds.”Waldbaum v. Fairchild Publ'ns, Inc627 F.2d 1287, 1294 (D.C. Cir. 1980).

“As a threshold mattethe court must determine whether a statement can be construed as
defamatory.”Moss v. Stockarb80 A.2d 1011, 1023 (D.C. 1990). “[Ahllegedly defamatory
remark must be more than unpleasant or offensive; the language must make thfs glppedr
odious, infamous or ridiculous.Klayman v. SegalFf83 A.2d 607, 613 (D.C. 200(3lteration in
original) (internal quotation marks omitted)The plaintiff has the burden of proving the
defamatory nature of the publication, and the publication must be considered as a whele, in t
sense in which it would be understood by readeveghiam it was addressédHoward Univ. v.

Best 484 A.2d 958, 989 (D.C. 198@itation omitted) The Court must tetermine whether the
statements in question are capable of carrgidgfamatory meanirdgand “only when the court
can say that thpublication is not reasonably capable of any defamatory meaning and cannot
reasonably be understood in a defamatory sense, can it rule as a matter af itawas not
libelous.” Id. “If it appears that the statements are at least capable of a defamatory meaning,
whether they were defamatory and false are questions of fact to be resoliedury’t Moss

580 A.2d at 1023.

Although the Courtakes seriously its obligation to determine whether the alleged
statements in this action are “reasonably capable of defamatory meaning, ethéatéhas

made that task impossible by failing to submit any eviderwdsoever regardinge contents of
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thestatements at issudhe defendant is perhaps correct that he “alt§gsach of the requisite
allegationsin his counterclaim,” Def.’s Opp’n at 14 (emphasis added), but mere allegations are
wholly insufficient to defeat a motion for summary judgmesee Veitch471 F.3d at 134 (non-
moving party “cannot rely in opposing summary judgmentene allegations”) In light of the
defendant’s complete failure of proof, the plainsfertitied to summary judgment dhe
defendant’slefamationcounteclaims SeeCelotex 477 U.S. at 32Xent v. lowa651 F. Supp.
2d 910, 958 (S.D. lowa 2009) (granting summary judgment to defamation defendant where
plaintiffs “offered absolutely no information regarding the actual words oéfuisint’s] alleged
statement”)Marshall v. Circle K Corp.715 F. Supp. 1341, 1343-44 (M.D. La. 1p@¢ranting
summary judgment to defamatidefendant where plaintiff “ha[d] come forth with no evidence
of defamatory wordg’
V. CONCLUSION

Forthe reasondiscussedbove, the Court holds that, because biothplaintiffand
defendant havtailed tocreate a genuine issue of material faith respect to any of the claims
or counteclaims at issue hereach party is entitled to judgment as a matter of la@amh claim
against him, and therefore the COBRANT S both of the defendant’s motions for summary

judgment as well as the plaintiftsossmotion for partial summary judgment

Date: August 302012

Il Loyt A oot/
BERYL A. HOWELL
United States District Judge
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