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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

L.R.L., a minor, by his mother and next
Friend SHANTEL LOMAX

Plaintiffs,
Civil Action No. 11883 (BAH/AK)
2
Judge Beryl A. Howell
DISTRICT OF COLUMBIA,

Defendant.

MEMORANDUM OPINION

Pending before the Court are objections filed by the defendant District of Coltombia
Magistrate Judge Alan K&/Report and Recommendation, which recommended denial of the
defendant’s motion for summary judgment and grant of summary judgment to the minor
plaintiff, L.R.L., whois represented in this action by his mother Shantel Lomax (“pl&)ntiff
ECF No. 19 (“MJReport”). The defendant objects that the Magistrate Judge improperly
construed 20 U.S.C. 8§ 1415(b)(6) of the Individuals with Disabilities in Education Act
(“IDEA"), 20 U.S.C. 88 140@t seq, to permit a student to bring a due process complaint for
compensatory education against a local education authority (“LEA”), with whielstudent was
formerly enrolled, after the student had moved to a new LEA. For the reasamsisbéefow,
the Court adopts the Magistrate Judge’s Report and Recommendatioerabg GRANTS the
plaintiffs’ Motion for Summary Judgment and DENIES the defendant’s Motion for Suynm
Judgment.

l. BACKGROUND
The factual and procedural background for this matter is set forth in detail in the

Magistrate’s Report and, thus, will Bemmarizd only briefly here. As set forth the
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administrative record, and undisputed in the parties’ statements oftfec{slaintiff first

requested special education services under the IDEA from the defendant’s Early Stages
Center on March 4, 2009, wherR.L. was three years oldAdministrative Record (“AR"jat

11, ECF No. 11; Def.’Statemenbf Undiguted Fact¢‘Def.’s Facts”) at 23] 1, ECF No. 13.

For some time beforhis date, L.R.L. showed signs of poor behavior and low functioning in a
private day cee facility. ARat11. Three evaluations conducted at the Children’s National
Medical Cente(*CNMC”) in 2007, 2008, and early 2009 corroborated that L.Rdd severe
developmental, speech, and language defitits.

Between March 2009 and July 20, 2009, DCPS evaluated L.R.L. and determined that he
was eligible under the IDEA.DCPS further provided him with an individualized education
program (“IEP”) for the 2009—2010 school year, when L.R.L. would be ayfeareld student:

AR at11-13; Def.’s Fact§{3-6. Also, on July 20, 2009, DCPS notified the plaintiff that she
should enroll L.R.L. at his neighborhood public school, Emery Elementary School, for
kindergarten. ARat13;Def.’s Facts 8; Pl.’s Satementof Material Factg“Pl.’s Facts”){ 4,
ECF No. 12-3. Whethe plaintifftried to enroll L.R.L. at the school, however, sVes rejected
and DCPS did not provide an alternative placem@éR.at 13. Consequently, for the 2009-10
school year, the plaintiff “was forced to register” L.R.L. at CommunitgdemyPublic Charter
School (“CAPCS”), which is located within the District of Columbia and actsamsin LEA for

the purposes of the IDEAAR at 13; Def.’s Facts .

! As part of its evaluation, DCPS performed speech and language, developandraatupational therapy
assessmentdef.’s Facts I 34. Nonetheless, the plaintiff's due process complaint alleges that DCPS ffailed
fully and comprehensively evaluate [L.R.L.] in all areas of his diggBJiliAR at12.

2The IEP developed by DCPS for L.R.L. in July, 2009 prescribed five hourseedr of speialized instruction,
one hour per week of occupational therapy, one hour per week of speechgaradjéaservices, and thirty minutes
per weelkof counseling services. AR 423; Def.’s Facts 1 7.

3 DCPS is the other relevant LEA for purposes of this case.

2



Upon L.R.L.’s enroliment, CAPCS implemented the original IEP devisddQRS but
found that LR.L. needed further assistance. AR 3. In accordance with the DCPS IEP,
CAPCS provided L.R.L. one hour per week of speech and language services, one houk per wee
of occupational therapy services, and thirty minutes per week of behavioral s@ppcess but
increased L.R.L.’s services from five to twenty hours per week of spdahstruction and,
while not prescribed in the DCPS IEP at all, provided L.R.L with a dedicatetbagdsist with
his behavior.ld. L.R.L. continuedo attend CAPCS during the 2010-11 school yédr.

Mid-way through the 2010-11 school year, on January 27, 2011, the plaintiff filed a due
process complaint against DCPS alleging that L.R.L. had been denied a fig@iapppublic
education*FAPE’) due to the defendant’s failure (1) to identify L.R.Lrguant to the District’s
Child Find obligations, (2) to evaluate L.Rtimely, fully, and comprehensively in all areas of
his disability; (3) to develop an appropriate IEP for L.R.L. for the 2096 school year, and
(4) to provide an appropriate or assile educational placement for the 260@10 school year.
AR at13-14. The plaintiff requested relief of compensatory education through placement and
funding in a private, full-time special education scho®R at14.

The matter was referred to a Hearindi€&fr, who dismissed the complaint less than a
month after the complaint was filed and before holding the due process he¥Rirag 3
(Hearing OfficerDetermination*HOD”) ). The Hearing Officer acknowledged the plaintiff's
argument that enrollment in CAPCS “uld not have been necessary if [DCPS] had not denied
the Student &APE,” and conceded that she “took a totally appropriate approach when faced
[with] what she perceived to be inadequacies in the Student’s educatioamt@nd “enrolled
him in a public charter schoolAR at2 (HOD). Nevertheless, the Hearing Officer concluded,
“as a matter of law,” that L.R.L. was a “LEA child” of CAPCS and not of DCP8imthe
meaning of applicable District of Columbia Municipal Rigions, “because the Student does
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not currently attend any of the [DCPS]’s schools, did not attend any of the [BGESools
when the hearing was requested, and was not placed in another LEA by the [DER&}.2
(HOD). The Hearing Officer reasonedatithe purpose of IDEA is to ensure that students with
disabilities are receiving BAPE, something which L.R.L. is presumably receiving at CAPCS
and, therefore, the plaintiff was precluded under D.C. Municipal Regulalitles5-E,

§ 3029.1, from seeking a remedy against DCRB.at 1-2(HOD).

Theplaintiff thereafter filed the instant lawsuit, on May 12, 2011, challenging the
Hearing Officer’s dismissalf her due process complainthe Court referred the casethe
Magistrate Judge for full case managempuntsuant to Local Civil Rule 72.3(alprder, dated
Oct. 19, 2011, ECKNo. 8 Following the filing of the administrative record and cross motions
for summary judgment, the Magistrate Judge issued his Report and Recommefid &t
on April 19, 2012, ECF No. 19, recommending denial of the defendant’'s motion, grant of the
plaintiff's motion, reversal of the Hearing Officer's Dismissal Order anthrel to the Hearing
Officer for further proceedingsR&R at 9. The defendant filedimely objections, ECF No. 20,
which are currently before the Court.

Il. STANDARDS OF REVIEW

A. De Novo Review of Magistrate Judge’s Report and Recommendation

When, as here, the Court has referred a case for full case manadeebftdgistrate
Judge determines all motions and matters that arise in the case, except forattesespecified
in Local Civil Rule 72.3, for which the Magistrate Judge vafportproposed findings of fact
and a recommendation for disposition. LCvR 72IBis LocalCivil Rule is consistent with
Federal Rule of Civil Procedure 72(b), which provittesthe referral of a pretrial matter
“dispositive of a claim or defense” to a Magistrate Judge to hear and make arfrecded

disposition.” ED. R.Civ.P.72(b);seealso LCVvR 72.3(a)(3)“At the request of the district
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judge to whom the case is @pged, a magistrate judge may . . . submit . . . proposed findings of
fact and recommaelations for the disposition of . . . motions for summary judgment).. . .

Upon submission of the Magistrate Judge’s recommended dispoaitidisirict judge shall

make ade novodetermination of those portions of a magistrate judge’s findings and
recommendations to whiclirf] objection is made,” based upon the record before the Maigistr
Judge or based upon further evidence that the distdgejmay receivim a new heearing

LCVvR 72.3(c);seealsoDavis v.U.S. Dep’t of Labqr844 F. Supp. 2d 92, 95 n.3 (D.D.C. 2012)
(“Review under Local Civil Rule 72.3 would require a more searching analysis hedler t
novostandard.”)Brodie v. WorthingtonNo. 09-1828, 2011 U.S. Dist. LEXIS 107422, at *3 n.2
(D.D.C. Sept. 21, 2011) (same).

B. Summary Judgment Standard of Review of IDEAHearing Officer Decision

The parties in this case are seeking crassions for summary judgment based upon the
administrative record available &m IDEA Hearing Officer! The IDEA “establishes various
procedural safeguards that guarantee parents both an opportunity for meaningfatangilit i
decisions affecting their child's education and the right to seek reviemyafecisions they think
inappropriate’ District of Columbia v. Doe611 F.3d 888, 890 (D.C. Cir. 2010) (quotidgnig
v. Doe 484 U.S. 305, 311-12, (1988)\.ny party aggrieved by a dision of a due process
hearingofficer under thdDEA may appeal the findings and decision to any state court or a
United States district cour0 U.S.C. § 1415(i)(2)The party challenging thedministrative
decision has the burden of proving deficiencies irathainistrative decision by a
preponderance of the eviden@0 U.S.C. 81415(i)(2)(C)(iii). When evaluating an appeal of an

administrative decision, a coui(i)'shall receive the recds of the administrative proceedings;

* The plaintiff supplemented the record with psychological and othenatias of L.R.L. conducted in January and
February, 2011, that were not part of the administrative redeltts. Mot. Summ. J. Ex. A, ECF No. B The
Court does not rely on this supplemental material in deciding the pendimgnsifor summary judgment.
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(i) shall hear additional evidence at the request of a party; and (iii)goésidecision on the
preponderance of the evidence, shall grant such relief asuhtedetermines is appropriateZ0
U.S.C. 8§ 1415(i%)(C). “Federal courts have interpreted ‘appropriate retefhclude
compensatory education as an equitable remedy to be granted upon finding tltahasbleén
denied FAPE under the ActFlores v. District of Columbigd37 F. Supp. 2d 22, 30 (D.D.C.
2006) (quotindDiatta v. Districtof Columbia 319 F. Supp. 2d 57, 64 (D.D.C. 2004)

Although seeking judicial review of an administrative agesicigcision by wyaof a
summary judgment motion “is permissible under the IDEA, it is not a true summanjgund
procedure. Instead, the district court essentially conduct[s] a bench tedldras stipulated
record.” Ojai Unified Sch. Dist. v. Jackspa F.3d 1467, 1472 (9th Cir. 1993ge als&.B. v.
District of Columbia 783 F. Supp. 2d 44, 50 (D.D.C. 2011As no new evidence has been
submitted herehte Court will treat the partiesross motions for summary judgment as motions
for judgment based on the administrative record.”). In other words, rather thamghéyi
typical standard apmable to a summary judgment motion, which may be granted “if the movant
shows that there is no genuine dispute as to any material fact and the movardstentit
judgment as a matter of lawFeD. R. Civ. P.56(a);Anderson v. Liberty Lobby, Inet77 U.S.
242, 247 (1986)Estate of Parsons v. Palestinian Ayt51 F.3d 118, 123 (D.C. Cir. 201Tgo
v. Freeh 27 F.3d 635, 638 (D.C. Cir. 1994), the Court in an IDEA case conducts a summary
adjudication. Phillips v. District of Columbia736 F. Supp. 2d 240, 246 (D.D.C. 2010) (“If no
additional evidence is introduced by the parties in a civil suit seeking reviawaglnainistrative
decision, a motion for summary judgment operates as a motion for judgment based on the
evidence comprising the recorfl(alterations and interngluotation mark®mitted) (qQuoting
Thomas v. Disict of Columbia 407 F. Supp. 2d 102, 109 (D.D.C. 200B)istrict of Columbia
v. Ramirez377 F. Supp. 2d 63, 66—67 (D.D.C. 20G8e also Hanson v. Smiil2 F. Supp. 2d
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474, 480-81 (D. Md. 2002).

The court must resolve factual disputes based upon itslewovareview of the record
and evaluation of the preponderance of the evidememg “due weight” to the factual findings
of the IDEA Hearing Officer, dependingpon the thoroughness and reasonableness of the
administrative proceedingSee Dog611 F.3d at 897,ee alsaRoark ex rel. Roark v. District of
Columbig 460 F. Supp. 2d 32, 38 (D.D.C. 2006) (quottd. v. State-Operated Sch. DiSB36
F.3d 260, 270 (3d Cir. 2003)Where, as here, the administrative decision to reject the parent’s
claim for a due process hearing was predicated solely on the Hearing’®fégal
interpretation of applicable law, without consideration otherwise ahtinis of the plaintiffs
due process complaint, that decision is entitled to no deference since “the coaritsliamn
legal conclusions de novoAlexis v. Bd. of Educ286 F. Supp. 2d 551, 556 (D. Md. 2003)
(“The hearing offier’s conclusions of law, however, merit no such deferénce.

1. DISCUSSION

At the outset, the Court notes that the issue presented is not the plaintiff's substanti
claim whether L.R.L. has been denied a FAPE such that the defendant should be madde&o provi
compensatory education as a remedy. Rather, the issue is whetHaintifé fpas “the right to a
hearing” on a claim for compensatory education against a LEA when the studehbmger
enrolled in the LEA from which redress is sougBeeAR at2 (HOD). The defendant contends
that the Hearing Officer correctly ruled that the IDEA “prevents a due @aoasplaint against
a former LEA by a student enrolled in a subsequent LEA.” Def.’s Objection at 2NBCIO.

For the reasons set forth below, the Court disagrees and finds, consistent witiRihih&&
dismissal of L.R.L.’s due process complaint was legal error.

The defendant characterizes this isas®ne of “frst impression in this Circuitand
objects that the Mastrate Judge’s recommendation improperly constthedpplicable
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statutoryand regulatory provisiondd. at 1-2. Specifically, the defendd argues that when 20
U.S.C. § 1415(b)(6) of the IDEA, which requires an LEA to provide an opportunity to challenge
IDEA matters, is read in context with other IDEA provisions and “in conjunctidm €.
Mun. Regs. Title 5 3029.1, it is clear that a parent may only bring a due processitompla
against their current LEA, not their former LEAILd. at 2. The Court first considers the
defendant’s objections to the Magistrate Judge’s construction of the appliecabte ahd then
turns to the case law from other jurisdictions addressing this issue.

A. Contrary to Defendant’s Position, 20 U.S.C. § 1415 and Municipal

Reqgulations Do Not Restrict Due Process Complaints to a Student’'siffent
LEA

The defendant argues vehemently that a due process “complaint can only beafitetl ag
the LEA that is currently providing the student with ancadional placementjd. at4, based
upon (1) a plain reading of 20 U.S.C. § 1@&)%nd (b)(6)and D.C. Municipal Regulatioff,tle
5-E § 3029.1; (2) the operation of related IDEA provisions, including procedures for the due
process hearing under 20 U.S.C. § 1415(c)(2)(B), the resolution process undeffg aadShe
“stay-put” provision under 8§ 141f; and (3) the public policy against permitting a current LEA
to avoid its statutory responsibility to provide the student a FAPE by allowinggaiitst a
former LEA. The merits of these objections addressederiatimbelow.

1. 20 U.S.C. § 1415(a) and (b)(6) and D.C. Municipal Regulation, Title 5-E
§3029.1

The defendant correctly notes that construction of a statute begins with itsnolain a
unambiguous meaning, in the context of the overall statutory schema.2 €iting United
States v. Braxtonbrow8mith 278 F.3d 1348, 1352 (D.C. Cir. 2002) asaited States v.
Wilson 290 F.3d 347, 352 (D.C. Cir. 20023ke alsd-riends of Blackwater v. Salaz&2012

U.S. App. LEXIS 17304, at *33, 40 (D.C. Cir. Aug. 17, 20(As in all statutory construction


http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=42+ELR+20181
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cases, the court must begin with the language of the statute [and] must not codifitee itse
examining goarticular satutory provision in isolation.” (citations and internal quotation marks
omitted). The IDEA scheme, in briefequires that states ah&As receiving federal
educational assistance establipblicies and procedures to ensure,” among other things, that a
“free appropriate public education,” or “FAPE,” is available to disabled @mld20 U.S.C.
8§ 1412(a)(1)(A);Reidex rel. Reids. District of Columbia401 F.3d 516, 518 (D.C. Cir. 2005).
The D.C. Circuit has stress#tht
School districts my not ignore disabled studentseeds, nor may they await
parental demands before providing special instructibrstead, school systems
must ensure that all children with disabilities residing in the State . . . regardles

of the severity of their disabilities, and who are in need of special education and
related services, are idéred, located, and evaluated.

Reid 401 F.3d at 518-1@nternal quotation mark omitted) (citir®p U.S.C. § 1412(a)(3)(A)).
To ensure a FAPE, ¢hlaw further requires that amdividualized education program,” or
“IEP,” be developedpursuant to 20 U.S.C. 8812(a)(4)and1414(), that sets out a disabled
child’s individually tailored goals and the means of achieving theog, 611 F.3d at 892 n.5.
Furthermore,fino public school is available to provide sufficient support sert@cessure a
FAPE for the child, then the school system “must pay the costs of sending the @nld to
appropriate private schoolReid 401 F.3d at 518-19 (quotidgnkins v. Squillacot®35 F.2d
303, 305 (D.C. Cir. 1991)Branham v. Gov'’t of the District of Columbié27 F.3d 7, 8-9 (D.C.
Cir. 2005). Finally, where an LEA with responsibility for providing a FAPE hisedf#o

comply with procedural safeguards guaranteed to both a disabled student and his ontser pare
or failed to provide a FAPE, then the student and the parents are authorized, following
exhaustion of administrative remedies, to seek relief in &dkstrict court. 20 U.S.C.

8§ 1415(i)(2)(A). The district court has la discretion to “grant such relief as the court

determines is appropriateld. 8§ 1415(i}2)(C).



According to the defendant, the IDEA provision requiring an LEA to establish and
maintain procedures ensuring “children with disabilities and their parentgiaranteed
procedural safeguards with respect to the provision of a [FAPE] by such agedci@d415(a),
applies only to the LEA “required to provide a FAPEEf.’s Objectionat2—3. Citing the
purpose of the IDEA set forth in 20 U.S.C. § 1400(d), “to ensure that all children with
disabilities have available to them a [FAPE],” the defendant contends thattthe'stase of the
“present tense” ensures “that children with disabilities have in the pressef t®t had in the
past tense, FAPE avable to them.”Id. at 3.

The defendant’s argument is specious. Of course, the overarching purpose ofAhe IDE
is to provide a current FAPE to students with disabilities, but the defendant’s focus on the
present tense of the language ignores the broad remedial reach of the laDEAlse1s forth
stringent procedural safeguards to permit disabled children and their paree¢k redress from
an LEA that is currently or has the pastfailed to fulfill its statutory responsibilities. Indeed,
to remedy past failures, district courts have broad power to grantldquiief, including
compensatory relief, to remedy past failures by an.LRAiId,401 F.3dat518
(“[C]ompensatory awards should aim to place disabled children in the same position they would
have occupied but for the school district's violations of IDEAThus, LEAs have been
required to provide compensatory relief to vindicate a student’s substantivenighéive a
FAPE and to compensate the student for past deprivations of educational opportunity, including
where the student is no longer eligitior IDEA benefits.Seg e.g, Schaffer ex rel. Schaffer v.
Weast546 U.S. 49, 55 (200%klaim seeking reimbursement for past education expenses is not
moot even if the student has graduated from high schioabyest v. Catalina Foothills Sch.

Dist., 509 U.S. 1, 5 n.3 (1993) (lawsuit in which plaintiff sought IDEA reimbursement, even
though he had already graduated from high school, was not rRea®n C. v. Sch. Dist612
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F.3d 712, 718 (3d Cir. 201Q)[1] ndividual over fge21] s still eligiblefor compensatory
education for a school district’s failure to provide a FAPE prior to the student tivwengy-
one. A court may grant compensatory education in such cases through its equitable power . . . ."
(citation omitted); Garcia v. Bd. of Edu¢520 F.3d 1116, 1124 (10th Cir. 20@8)E]ven if a
student is ineligible going forward under IDEA, seeking backward-lookinef telimake up for
past deprivations also seems entirely appropt)atét. would turn the statutory purpose on its
head to exempt from the “guaranteed procedural safeguards” and obligation to prBABE,
any LEA that has so failed in fulfilling its statutory responsibilities that a parémtced to
remove a disabled ddito another LEA. In fact, the IDEA contemplates the possibility of such
failing LEAs and, for example, requires an LEA to provide tuition reimbursease
compensation when a parent enrolls a disabled child in a private school due to the LEA’s
deficiences in providing a FAPESee20 U.S.C. § 1412(a)(10).

Similarly, 20 U.S.C. § 141(b)(6) does not restrict a due process challenge to the current
LEA, as the defendant urges. This IDEA provision requires thaE&nprovide“[a] n
opportunity for any party to present a complaintwith respect to any matteglatingto the
identification, evaluationor education placement of the child, or the provision offdPH to
such child” 20 U.S.C. § 1415(b)(6)). The provision does not indicate that the “matter” must
pertain to activities of the current LEA, and thereby limit the respondent in grocess
complaint to the current LEA. On the contrary, the only restriction contained inatuosy
provision isa limitations period that the due process complaint meedi ‘forth an alleged
violation that occurred not more than 2 years before the date the parent or publckagsnor
should have known about the alleged action that forms the basis of the complaint, or . . . in such
time as the State law allowsyith certain] exceptions Id. § 1415(b)(6)(B. In other words,
any LEA that provided services under the IDEA within two yearaggsrovided by the State
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limitations period) of the filing oftte due process complaint may be called upon to respond to
deficiencies in those service$hus, this provision simply cannot be read to limit due process
challenges against a former LEA when the challenge is filed within the limagtenod
allowed by the statute or State law.

The defendant further argues that the D.C. Municipal Reguldtitte,5-E § 3029.1
supports its position that a due process complaint may only be filed againsed &Aghith
the current responsibility of providing a FAPE to the complaining student. Def.’st@bjat 3.
This regulation implements the proceduraeguards for an impartial due process hearing
statutorily required by 20 U.S.C. § 1415(d)(6) and (f) andprovidesthat:

A parent of a&EA child or the LEA has the right to initiate a hearing, when

there is a dispute about the eligibility, idert#iion, evaluation,

educational placement, or the provision of FAPE to a child with a
disability, in accordance with 20 U.S.C. § 1415(f).

D.C.MuN. ReGs tit. 5-E, § 3029.1 (2012).

The defendant points to “[u]se of the singular ‘the LEA’,” in this regulation as an
indication that it bars “claims against multiple parties, or that both former anaitcLEAS
could initiate a hearing under the regulation.” Def.’s Objection dt® defendant rests its
argument on too weak an article, definite though it may be. The only import of theatiesign
in the regulation ofthe LEA” is that only theLEA that is involved in “a dispute about .the
provision of FAPE,” has the right to be named in a due process complaint or to initlate suc
complaint. This regulation does not specify, however, when the due process complaint must be
filed and, thus, is not limited only to an LEA when the student is currently enrolled thethe
Magistrate Judge correctly noted, “if the District of Columbia wanted to limit partid#yatio
initiate hearings, it could have added language to the Regulation to that extelR.atR&

The defendant’'srampedconstruction of D.C. Municipal Regulation, TitleE58 3029.1
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is also not supported by review of the evolution of these regulatidns.pfiovisionwas enacted
for the first time in 2003 as part of a comprehensive revisidhe special education chapter

title 5 of the D.C. Municipal Regulation&eeNotice of Final Rulemaking, Feb. 28, 2003, 50
D.C. Reg. 1854 (replacing “Chapter 30 of the Board Rules, Title 5 of the D.C. Municipal
Regulations regarding special education” with new Chapter®0he same time, new Chapter
30 also included other regulations that expressly contemplated the involvement diianaze t
single LEA in the provision of a FAPE to a studeltt. For example, the 2003 regulations
provided that when a disabled child is enrolled in “more than one LEA during the applicable
period for assessment and placement, the LEAs are jointly responsible forldreavaluation
and, if necessary, IEP and placemem.C. MuN. REGS tit. 5-E § 3019.6 (2003)lt follows that
should both LEAs fall short of fulfilling their joint responsibility, both would be sulidue
process complaints under D.C. Municipal Regulation, Title 5-E § 3029.1. Indeed, the 2003
regulations required LEA Charter schools to provide their own representation at dess proc
hearings involving children enrolled at their schwlless implementation of the . decision is
the responsibility of DCPS as a result of any actions or inactions of DCPRSandhild had been
enrolled at an LEA Chartgrsuggesting that DCPS coule Imvolved at a due process hearing
for a child enrolled in an LEA charter scho®.C.MuN. ReGs tit. 5-E § 3019.13 (2003)In

short, these provisions enacted at the same tim&8@2%1 make clear that the defendant reads
too much into the words “the LEAas limiting the right to a due process hearing only to a single
currentLEA.

2. The Operation of Other IDEA Provisions Does Not Restrict Due Process
Complaint to Current LEA

The cefendant turns to several other IDEA provisions to bolster its argument that

allowing a due process challenge against a former LEA “does not make sBe&é&"Obgection
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at4. In particular, the defendant notes that, under the IDEA, an LEA facing a dugsproce
challenge is required to send a prior written notice about whether it proposes & tefiase an
action, 20 U.S.C. 8§ 1415(c)(1)(B), and participate in a resolution process with members of the
student’s IEP Tean20 U.S.C. § 141%)(1)(B). This IEP Team is required to include certain
individuals, such as the student’s current regular and special education teacher. 20 U.S.C.
8§ 144(d)(1)(B). According to the defendant, a former LEA would be unable to comply with
these requirements because it cannot “require the new LEA’s IEP team to talati@amyvith
respect to the current provision of FAPE to the child” nor require the attendaheeequired
resolution meeting with teachers “emydal by another LEA.”Def.’s Objectiomat5. This leals
the defendant to the conclusion that the IDEA does not contemplate due pretiessel
against a former LEA.

This conclusion is strained. As noted above, the plain language of the statutory and
municipal regulations governing the procedures for due process challenges do ndt bar suc
challenges against a former LEA for deficiencies in that LEA’s prowief a FAPE.
Furthermore, [r]eading the IDEA as a whole and not piecemealthaglefendant urges, Def.’s
Objectionat 6, demonstrates that the statute contemplates the potential involvement of both
current and former LEAs in the IEP process and provision of a FAPE. For exavhph
disabled students transfer schools within the same State or outside the StBteAtbatlines
procedures for implementation of the IEP in the new LEA and requires “the precioas in
which the child was enrolled to take reasonable steps to promptly respond” tog oyt
transmittal of records from the previous school. 20 U.S.C. §(@j®)(C)(ii).

Similarly, in the District of Columbia, Municipal Regulatioosntainexpress direans
about the involvement of bothformer and curretEA in ensuring a FAPEoO a disabled child.
For examplewhen a child with a disability transfdostween amEA Charterschool and DCPS,
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the regulations require that “the sending LEA [] provide a copy of the chilkcbsde to the
receiving LEA,”D.C.MuN. ReGs tit. 5-E §3019.5(a); that both the sending and receiving LEAS
“shall cooperate fully in the transfer of all ithrecords,’id. § 3019.5(l that the “sending LEA
shall cooperate fully to ensure all relevant information follows a child to hisrereeschool,”
id. 8 3019.5(}; andthat when an LEA Charteloes not have available services for an enrolled
child’s IEP, those services “may be arranged through an agreement with anothend.EA,”

8 3019.7. Moreover, local regulations also contemplate that a former LEA may coaotirawet
responsibilities to a child who has transferred to a new LEA, and require thatea fd=A
implement any obligations undaHOD or Settlement Agreement (“SA8ven when the child
has transferred to a new LEAd. § 3019.1(g) (“[T]he new LEA. . .shall cooperate witthe

LEA bound by the HOD or SA . . .. The responsibility for implementation of the HOD or SA
shall remain at all times with the LEA that was a party to the HOD or SAhis, despite the
logistical hurdles cited by thdefendant as grounds to limit due process challenges only to a
current LEA, the applicable statutory schemes call upon both former and curfentd_E
cooperate and overcome them.

Finally, the defendant cites the “stawut” provision in 20 U.S.C. § 1415(j) in support of
its position. Def.’s Objectionat 4. This provision provides, in pertinent part, that during the
pendency oadministrative and judicial proceedingthe child shall remain in the timecurrent
educational placementnless the parent®aosent to an alternative placemeg U.S.C.

8 1415(j). According to the defendant, “it does not make sense that a complaint filed against
former LEA should require a current LEA to maintain the student’s currenttezhala
placement,” and therefore, thpsovision supports the defendant’s contention thaiofaplaint

can only be filed against the LEA that is currently providing the student witlaeocial
placement.”ld. Thisargument is also specious.
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The stayput provision requiring a student to “remain in the thament educational
placement” or “beplaced in the public school program” applies to two situations: when disputes
arise against a current LEA or when parents have applied for initial admssigublic school,
respectively.See20 U.S.C. § 1415(j). The provision simply does not apgigny as here, a due
process challenge fded against a former LEA where the student is no longer enrolled.
Furthermore, the defendant’s use of the stay-put provision as a sword againsted diselant
is ironicsince thigprovision was intended to be a shield for a studdram a school district
seeksto exclude without making efforts for appropriate changes to an$€eB-onig, 484 U.S.
at 327 (noting thatone of the evils Congress sought to remedy was the unilateral excldéision o
disabled children by schools . . . and one of the purposésesithyput provision], therefore,
was ‘to prevent school officials from removing a child from the regular puthicd classroom
over the parents’ objection pending completion of the review proceedings.” (qiatrfiggton
Sch Comm v. MassDept of Educ, 471 U.S. 359, 373 (1985)))ndeed, the defendant’s
reliance on the stagut provision inthis casecould be considered doubly ironic sinbe
defendant did not allow L.R.L. to have a “current educational placement” in DCPS when it
designatedhim to a school thavould not enroll himand left the plaintiff to find alternative
placement for L.R.L. on her owrlf the plaintiff hadnotenrolled L.R.L.in another school, the
student would have been without a FAPE in any form for the time period required to exhaust the
administrative process and obtain an alternative placement from D@Ri& thatstatus quo
would have eliminated the current legal quanygposed by L.R.L.’s enrollment in another LEA,
it would clearly not have been in the best interests of the child or the parent.

In sum, a plain reading of 20 U.S.C. § 1415(a) and (b)(6) and D.C. Municipal
Regulatios, Title 5-E §3029.1, does not suppdhie defendant’s argumeninstead, these
statutory provisions make clear that disabled children and their paregisaaaateed the
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procedural safeguard of filing a due process complaint against an LEA with \whgrispute
the sufficiency of a FAPE pwided by that LEA. The fact that the student is no longer enrolled
with the LEAIs of no consequence.

B. The Majority of Courts Permit Due Process Challenges Seeking
Compensatory Relief Against Former LEAS

The defendant relies heavily on the reasoning of the U.S. Court of Appetidse Eighth
Circuitto support its argument thatdue process challenge may not be lodged against a former
LEA when the student and his or her parents, as in the instantaifes®id request a due
process hearing before enrolling in a new LH2ef.’s Obgction at6 (citing Thompson v. Bd. of
the Special SciDist.,, 144 F.3d 574, 578 (8th Cir. 1998)). To dates it theonly federal
appellate court to consider this issue.Thompson v. Board of the Special School Disttict
Eighth Circuit held that the time for filing a request for a due process hesiiglé the student
remains enrolled in the school district and, “[i]f a student changes schooltdiatrecdoes not
request a due process hearing, his or her right to challenge prior educatiors semwate
preserved.”144 F.3d at 579The court reasoned that the purpose of the due process hearing is
“to challenge an aspect of a child’s education and to pwgdeol district on notice of a
perceived problem. Once the school district receives notice, it has the oppodauitiréss the
problem.” Id. In other words, that court focused on the prospective relief that might result from
the hearing, after the sobl district was put on notice of problems with its prior handling of a

student and given an opportunity to correct tieffhe court did not consider a claim for

® The defendant also cit&N. v. Old Bridge ®wnshp. Board of Eduation, No. 04517, 2006 U.S. Dist. LEXIS
83469 at*4 (D.N.J. Nov. 15, 2006), where the parents had initiated admitigtigroceedings while the student
was still enrolled in the defendant school district but moved out of the dté¢ethe proceedings were pending.

The court determined that the graficompensatory education would have been impossible since the court could
not order the defendant to provide services outside the $thtdhis case is easily distinguishable since the
plaintiff in the instant matter remains a resident of the District of Columitiare DCPS is the State Educational
Agency. In addition, other federal courts in the District of New Jersey havegligshed or otherwise declined to
follow the ruling inS.N. See, e.gN.P. v. E. Orange Bd. of EdutNo. 065130, 2011U.S. Dist. LEXIS 1117 lat
*13-14 (D.N.J. Feb. 3, 2011)inding student’s claim for compensatory education against fosatevol district not
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compensatory damages cognizable under the IDBEAat 580 (“As to compensatory damages, a
claim ‘based upon defendants’ alleged violations of the IDEA may not be pursued in this . . .
action because general and punitive damages . . . are not available under IDEAG™ (
Heidemann v. Rothe84 F.3d 1021, 1033 (8th Cir. 1996%ealso M.P.v. Indep Sch. Dist. No.
721, 326 F. 3d 975, 979 (8Cir. 2003) (parents who removed their child from “intolerable
situation” at school where he was verbally harassed and physically assguitadsmates, were
barred from bringing IDEA claim against teehool since they did not request a due process
hearing until after removal).

The Eighth Circuit recently confirmed that a student must “request a due proaesg he
before transferring from a delinquent district if the student wishes to pedsisror her right to
challenge the educational services provided by that disti@N. v. Willmar Pub. Sch., Indep.
Sch. Dist. No. 34591 F.3d 624, 631, n.6 (8th Cir. 201M).C.N.,, an autistic student was
subjected to appalling mistreatment by a teaghrempting the parent to withdraw the student
immediately and enroll her in private school for her physical and psycholsgiedy. C.N. 591
F. 3d at 628-29. Re Eighth Circuit concluded that the student’s IDEA claim failed as a matter
of law becausehe did not request a hearing on her claims until after leaving the public school
district. Id. at 631. District Courts within the Eighth Circuit have followed this precedent
accordingly. See, e.gBarronex rel. D.B.v. South DakotaNo. 09-4111, 2010 U.S. Dist.

LEXIS 105886, at *22 n.3 (D.S.D. Sept. 30, 20¢0)he Court agrees with the Defendants that
any claims brought on behalf of studshtvho have left the School for the Deaf and attended
another school district after not having requested a due process hearihegkua alolations of

the IDEA while they were students at the School for the Deaf have become madeiy.

moot after student moved to adjacent school disticB. v. Haledon Bd. of EdydNo. 084647, 2009 U.S. Dist.
LEXIS 55388 at *13-14 (D.N.J. June 29, 2009]istinguishingS.N.and allowing student to obtain remedy of
independent evaluath from former school district)
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district courts outside of the Eighth Circuit have also adopted the reasorfiihgrapsorio bar
administrative proceedings against a former school district when those prosesdne
initiated after the student had transferred to a sahatside the districtSeg e.g, Steven H. v.
Duval Cnty. Sch. BdNo. 3:99ev-500-J-20TJC, 2001 U.S. Dist. LEXIS 25814, at *12 (M.D.
Fla. May 8, 2001}holding that the plaintiff mustommencehe available administrativemedy
of a due process hearing/file the student is attending school in the public school district to
ensure that the school district is adequately notified of the alleged problegivandn
opportunity to cure if}.

Outside of the Eighth Circuit and a few other district codines majority of federal
district courts to consider this issue have concluded that when a student leaves a gobgol dis
which allegedy failed to provide a FAPE, the school district may not avoid its obligations under
the IDEA and must provide a due process hearing to consider the issue of compensatory
education. Thus, district courts in Georgia, Michigan, California, and Pennsyhamga
permitted complaints to be filed against a school district even #ttigent is no longer enrolled.
SeeD.H. v. Lowndes Cnty. Sch. Djdtlo. 7:11€V-55, 2011 U.S. Dist. LEXIS 101804t *8
(M.D. Ga. Sept. 9, 2011) (“Disabled students are guaranteed an appropriate public school
education, and if a school fails to provide this education, IDEA enables these stadmnts
compensated for the lack of educational opportunities. The opportunity to recoverHooh sc
districts violations should not be limited to the time when the student is enrolled in the school
district.”); Alexis R. v. High Tech Middle Media Arts Séto. 07cv830 BTM (WMc), 2009 U.S.
Dist. LEXIS 67078, at *21 (S.D. Cal. Aug. 3, 20@apting that a student’s claim is
“procedurally cognizable to the extent that she seeks services or reimburasrmeamedy” and
that “compensatory education services may be an appropriate remedgiaygm [plaintiff] is
no longer a student in Defendants’ schools” and did not bring the claim until leaving the school
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district), Grand Rapids Pub. Sch. v. P.C. & T.C. ex rel. D308 F. Supp. 2d 815, 817-18

(W.D. Mich. 2004) (allowing a student to bring a claim after changing distoecause of the
remedial intent of IDEA)Lewis Cass Intermediate Sch. Dist. v. MeKrel. J.K, 290 F. Supp.

2d 832, 838 (W.D. Mich. 2003) (noting “that while a school district typically has no continuing
obligation to provide FAPE to the child of a parent who has moved out of the district, a school
district nonethelessiay be required to compensate a student for any IDEA violations that
occurred before the moyeandfinding that there isrfo reason that a district court should deny a
student his right to a due process hearing regarding compensatory educatioocessmply
because the student requested his hearing after, rather than prior to, movirigefchstrict”)
Neshaminy Sch. Dist. v. Karla & rel. Blake B.No. 96-3865, 1997 U.S. Dist. LEXIS 3844,
*13-18 (E.D. Pa. Mar. 20, 1997) (permitting a studesdéisn for compensatory relief to move
forward, even though he moved out of defendant school district before filing hestdégua

due process hearing).

In Neshaminy School Distridhe plaintiff school district (equivalent tm & EA in the
instant casesought summary judgment on the grounds th&dr alia, the defendant student’s
claims alleging IDEA violations were moot because the student had chasgedsdivhen she
had transferred to a different school. 1997 U.S. Dist. LEXIS 3849-6. The plaintiff school
district argued that it was no longer under an obligation to provide the student with a FAPE or
compensatory educationd. at*13—14. The court found this argument to be unavailing, stating
that “[i]n order to effectuate a disabled student’s right to a FAREompensatory education
must be available for a student who has moved from the school district after hehdg béen
deprived of a FAPE.1d. at*15. Otherwise, the court explained,

a school district could simply stop providing required servicea student

with the underlying motive of inducing this student to move from the district,

thus removing any future obligation under IDEA which the district may owe
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to the student.Such a result would frustrate the purposes of IDEA in that a
student would be denied his right to a FAP&urely, Congress, in creating
and ensuring a disabled student's right to public education, would not allow a
school district to suspend the educational rights of a disabled child without a
remedy.

Id. at*16; accord Friendship Edison Pub. Charter Sch. Collegiate Campus v. NeS8&tF.
Supp. 2d 169, 172 & n.3 (D.D.C. 2008jectingformer school’sargument that it was not
responsible foa new evaluatiorstating“[i] f the Court decided that a school was not required to
pay for a new evaluation of a student, who may have been deprived of a FAPE, beeause a f
years had passed since the student was enrolled in that school, the right to a dcomgpensa
education becomes meaninglegsting Neshaminy1997 WL 137197,ta6)).

The reasoning of and policy argument advanced biX#@sthaminycourtarepersuasive,
and this Court will therefore follow the majority view on this issliean LEA’s IDEA
obligations were extinguished upon a student leaving the LEA, parents would be placed in the
untenable situation of choosing between the lesser of two @iileer leaving their child in an
unsatisfactory situation while waiting forenigthy administrative appeals process to play out in
order to preserve their right to compensatory education as a remedy, or rentieelgitgation
immediately by moving the child to a new LEA while forfeiting any right theytbagh
administrative revie and any subsequent compensatory education. The Court is not prepared to
place that burden on parents. Similar to the defendant student and paksglaminyL.R.L.
and his mother “have a concrete interest in seeking to redress an injury whishffeeed in
the past.”Neshaminy1997 U.S. Dist. LEXIS 384%t*17. L.R.L and his mother “merely seek
to . .. redress their alleged injury which arose when [the school distrigigg@dieviolated [the
child]’s right to a FAPE at a time when [the school district] was requineiér thdaw to

provide [the childwith a FAPE.” Id.
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TheCourt finds the defendant’s counter policy argument unavailing. The defendant
argues that[a]llowing such a claim to proceed would permit the current LEA to avoid its
statutory responsibility to provide the student a FAPEef.’s Objectionat 7. In support of this
argument, the defendant states that thdd[piiff in this case has plainly alleged that the current
LEA is not providing FAPE to the student, but attempts to blame that failure on the student’
former LEA, DCPS. Id. at 8. This contention is a last-gasp effort to divert attention from the
allegations against the defendant to possible claims that the plaintiff mighttha has not,
asserted against tiearrent LEA. This diversion will not work. The plaintiff has not alleged an
IDEA violation against its current LEA, CAPCS, and this Court will not evalciaiens that
have not been made.

The Court holds that disabledstudent and his parent cannot be denied an IDEA-
mandated administrative review of laise process claim seeking compensatory relief for denial
of aFAPEDy a former LEA, which is responsible for the alleged failures. Thus, the filainti
due process complaint agaitis¢ defeadant, which allegedly provided a deficient IEP and
educational placemetior her disabled child in the 2009-2010 school year, is cognizable under
the IDEA and applicable D.C. Municipal Regulations, even though the plaintiff didethéi
complaint until after she had already enrolled the child in the current LEEAdeMermination
has been made about L.R.L.’s substantive clainanely, whether L.R.L. was denied a FAPE
due to the defendant’s failure tofilllits Child Find obligationsto timely, fully, and
comprehensively evaluate himall areas of his disabilityo develop an appropriate IEP for the
relevant school yeaand to provide an appropriate and educational placement. Making those
determinations, in the first instance, is the job of aridgeOfficer during he administrative

proceedings.
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IV.  CONCLUSION

For the foregoing reasorthe defendard objections tahe Magistrate Judge’Report
and Recommendaticare OVERRULED.Upon consideration of the Magistrate Juddeeport
and Recommendatiand the record of the case, tbeurt adopd the Magistrate JudgeReport
and Recommendation. The plaintiffs’ Motion for Summary Judgment, ECF No. 12, is
GRANTED; the defendant’s Cross-Motion for Summary Judgment, ECF No. 14, is DENIED;

andthis case isemanded for a prompt due process hearing befolleEBA Hearing Officer
An appropriate Order accompanies this Memorandum Opinion.

DATE: October9, 2012

I8l . Loyt A sl
BERYL A. HOWELL
United States District Judge
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