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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC,,

Plaintiff,
V. Civil Action No. 11-890 (JEB)
U.S. DEPARTMENT OF DEFENSE, et al.,

Defendants.

MEMORANDUM OPINION

A picture mg be worth a thousand words. And perhaps moving pictures bear an even
higher value. Yet, in this case, verbal descriptions of the death and burial of Bisanaaen
will have to suffice, for this Court will not order the release of anything more

On the evening of May 1, 2011, PresidBarackObama announced to the world tha
United States had conducted an operation that resulted in the death of Bin Laden, tiud leade
the terrorist organizeon al Qaeda. The very next dd@laintiff Judicial Watb submitted a
Freedom of Information Act request@®fendant Department of Deferseeking any
photographs and video recordings of Bin Laden taking during or after that opethtdhaial
Watch sent a similar request to Defendant Central Intelligence Agency a fevatayAfter
bothDOD and the ClAadvised that they would be unable to process the requests withim¢he t
permitted under the statute, Plainfiféd suit.

Both agencies have since issued final respaisBtaintiff’'s requests After searching
the components thétdeterminedvere most likelyto possess the soughfter records POD
turned up nothing responsit@ Judicial Watch’sequest The CIA, howevelpcatedfifty -two

responsiveaecords all of which it withheld Specificaly, theagencyclaimedthat the
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photographs and/or video recordings of Bin Laden’s death and im@ri@eéxempt from
disclosure under FOIA Exemptions 1 and 3, the exemptions for classified mateddts
information specificdy exempted by other statutes.

Both sidesnow seek summary judgment. Plaintiff claims that DOD did not conduct an
adequate searcHn addition, it challengethe level of generality at which the CIA described the
fifty -two responsive recordand contendthat theagencyhas not demonstrated ttestch record
may beproperly withheld under either claimed exemption. For their part, Defenaaimsain
that DOD’s search was sufficient and that the CIA has proadeduatesupport forits
withholdings.

Defendants’ arguments caithe day The affidavitsthey have providedre sufficiento
establish thabOD conductedn adequate search for responsive records and that the records
identified by the ClAwereclassified materialproperly withheld under Exemption 1. The Court
decines Plaintiff’s invitation to substitute its own judgment about the natee@lrity risks
inherent in releasing these records for that of the exeeotarech officials who determined tha
they should be classified. The Court, accordingly, will grant Defendisiatison and deny
Plaintiff's.

l. Background

On May 1, 2011Nay 2, 2011,in Pakistan’s time zoneAmerican forcexaptured and
killed Osama B Laden at his compound in Abbottabad, PakistaeeTranscript ofPresident
Obama’s May 1, 2011, dtnaks, available ahttp://www.whitehouse.gov/thgress
office/2011/05/02/remarks-presidepdamabin-laden.Executive officials have confirmed that
the team then took custody of Bin Laden’s body and transpotiethi¢ aircraft carriedSS

Carl Vinsonin the North Arabian Sed&ee, e.g.Pl.’'s Mot. & Opp., Declaration of Michael



BekeshaExh. D (Press Briefing by Press Secretary Jay Carney, May 3, 2011)la¢r2, “[t]he
deceased’s body was washed and then placed in a white sheet.” BekeshaxbegI(DOD
Background Briefing with Senior Defense Officials from the Pentagon amdrSetelligence
Officials by Telephone on U.S. Operations Involving Osama Bin Laden, May 2, 2011)
Religious remarks were read, and the prepared body was placedimegldbag and onto a flat
board. Seeid. As the board was tipped up, Bin Laden’s body slipped into th&seil.

Shortly after the President’s announcement, the media began to report that the
government had taken photographs of Bin Laden’s body in the aftermath of thEeeice.q.
Bekesha Decl., Exh. A (Stacia Deshishku, “Even More Details on the OBL PhotdN,”May
3, 2011). This was confirmed by White House officiate, e.g.Bekesha Decl., Exh. C (Press
Briefing by Jay Carney and Asasit to the President for Homeland Security and
Counterterrorism John Brennan, May 2, 1011) at 4-5, who sugdhsteds of May 3, no
decision had yet been made concerning whether the photographs would be r8eagkd.
Press Briefing by Jay Carney, MayZD11,at2-3. In particular, Press Secretary Carney
expressed conceabout “the sensitivities involved” in releasing the images and the potential
that doing so “could be inflammatory.” Press Briefing by Jay Carney, May 3, R1CIA
Directa Leon Panetta, however, was more confident “that ultimately a photograpt beul
presented to the public.” Bekesha Decl., Exh. E (“Leon Panetta Talks About Whetbéeaor
Photo of Osama Bin Laden Will Be Released to the PuNiBC Nightly NewsMay 3, 2011)at
1. On May 4Carney announced that “the President ha[d] made the decision not to release any
of the photographs of the deceased Osama bin Laden.” Bekesha Decl., Exh. F (EfitaghBr
Jay Caney, May 4, 2011at1. The President himseléter explained this decision, emphasizing

the “national security risk” involved and stating that the photos might senged[ajopaganda



tool” or “an incitement to additional violence.” Interview with President Oh&ddlinutes

May 8, 2011, tanscript available dtttp://www.cbsnews.com/8301-504803 162-20060530-

10391709.html.

By letter déed May 2, 2011, Judicial Watcta nonprofit, educational foundation,” Am.
Compl., T 3submitteda FOIA requesto DODfor “all photographs and/or video recorgsof
Osama (Usama) Bin Laden taken during and/or after the U.S. militargtimpein Pakistan on
or about May 1, 2011.'SeeDef.’s Mot., Declaration of William Kammer, Exh. 1 (Letter from
Michael Bekesha, May 2, 2011pOD'’s Office of Freedom of Inforation (OFOI) received it
the following day. SeeKammer Decl., 8. By letter dated May 2011, OFOI acknowledged
receipt of the requedbut advised that it would be “unable to make a release determination . . .
within the 20eday statutory time periddand that the 10-day extensions provided for by FOIA
would also not provide sufficient time for the agency to complete procesSeaakammer
Decl., Exh. 2 (Letter from Paul Jacobsmeyer, May 9, 2011).

On May 4 Judicial Watch submitted a substantively tileal FOIA request to th€IA.
SeeDef.’'s Mot., Declaration of John Bennett, Exh(l&tter from Michael Bekesha, May 4,
2011). The CIA received it the followigp day, May 5 SeeBennett Decl., 1 5. By letter dated
May 23, the CIA acknowledged receigttbe requesandadvised Judicial Watch that, in light of
“[t]he large number of FOIA requests the CIA receivesyould be “unlikely that [thegency
could] respond within the 20 working days the FOIA requires.” Bennett Decl., Extet@r(L
from Susan Viscuso, May 23, 2011).

Se=king to compel the agency to process its recuastelease all neexempt
responsive recordsithin the timeframe mandated by the statdtedicial Watch filed suit

against DODon May 13, 2011 A few weeks lateiit filed an Amended Complairthat added



the CIA as a Defendant. Both agencies have in the meaftisieedprocessing Plaintiff’s
requests.

In attempting to locate responsive records, DOD’s OFOldegtrmined that the DOD
componentsnostlikely to have theecords Plaintiff was seeking wetee Office of the Joint
Chiefs of Staff (OCJCS), the U.S. Special Operations Command (USSOCOM), and the
Department of the Navy. S&ammer Decl., 1 4. Officers then proceeded to saasefiles
and electronic recordtorage systems within these three components in wieghbelieved
responsive records might plausibly be fougkeid., 11 58. DOD ultimatelylocatedno
records responsive to Judicial Watch’s requ&steid.

The CIA’s search was more fruitfullhe agency conducted a search of those
“‘components most likely to have records related to the 1 May 2011 operataa®termination
made easier by “the nature of the operation and the close proximity in time héteee
operation and Plaintiff['s] FOIA req¢” SeeBennett Decl.§ 1Q Fifty-two unique responsive
records were locatedseeid., 1 11. Theecords are describdxy John Bennett, Director of the
CIA’s National Clandestine Servi¢BICS), as follows:

These records are photographs and/or video recordings taken of
[Bin Laden] on or about 1 May 2011, the day that the United States
conducted an operation that resulted in his death. These records
contain post-mortem images of [Bin Laden]’s body. As a result,
many of them are quite graphic, as thepidt the fatal bullet

wound to [Bin Laden]’s head and other similarly gruesome images
of his corpse. Many of the images were taken insidBiof

Laden]’'s compound in Abbottabad, Pakistan, in which he was
killed, while others were taken as his corpse b&sag transported
from the Abbottabad compound to the location where he was
ultimately buried at sea. Several other images depict the
preparation of his body for burial as well as the burial itself. Some
of the responsive photographs were taken so that the CIA could

conduct a facial recognition analysis in order to confirm that the
body of the deceased individual was that of [Bin Laden].



=

But dl of these photographs and/or videos, the CIA claims, are beyond FOIA’s reach.
Seeid., 11 1236. Speciically, Bennettaverredboth that the records in question are classified
materials exempt from disclosure under FOIA Exemption 1 and thaathesxempted from
disclosure by other statutes and, accordinglywithin the ambit of Exemption.3Seeid.,
1L3-35. With respect to Exemption 1, Benrsttitednot merely that the responsive records are
in fact classified, but also that they were properly classHiegl, that they met the procedural
and substantive criteria for classificatiset forth undeExecutive Order (EO)3526. Seeid.,
1913-22. His statementoncerningeO 13526’s procedural criteria is buttressed by the
declaration of Elizabeth Culver, the Information Review Officer for the N&& generally
Def.’s Opp. & Reply, Decl. of Elizabeth Culver. With regard to the Order’s substantive
requirements, Bennetta/ermentaresupplemented by the declaratimifRobert Neller, the
Director of Operations, J-3, on the Joint Staff at the PentagoWydinein McRaven,
Commander of the USSOCONM&ee generallipef.’s Mot., Decl. of Robert Neller; Def's Mot.,
Decl. of William McRaven.

Both partes now seek summary judgment.
. Legal Standard

Summary judgment may be granted if “the movant shows that there is no genuine dispute
as to any material faand the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.

56(a);see als®Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986); Holcomb v.

Powell 433 F.3d 889, 895 (D.C. Cir. 2006). “A party asserting that a fact cannotsbe or
genuinely disputed must support the assertion by citing to particular pantterials in the

record.” Fed. R. Civ. P. 56(c)(1)(A). The moving party bears the burden of demagdinati



absence of a genuine issue of material f&&lotex Corp. vCatretf 477 U.S. 317, 322 (1986).

“[A] material fact is ‘genuine’ . . . if the evidence is such that a reasonable july i@urn a

verdict for the nonmoving party” on an element of the clalimberty Lobby, Inc, 477 U.S. at

248. Factual assertions in the moving party’s affidavits or declarations naa@gdgted as true
unless the opposing party submits his own affidavits, declarations, or documentangevae
the contrary.Neal v. Kelly, 963 F.2d 453, 456 (D.C. Cir. 1992).

FOIA cases typicalland appropriately are decided on motions for summary judgment.

Defenders of Wildlife v. U.S. Border Patrol, 623 F. Supp. 2d 83, 87 (D.D.C. 2009); Bigwood v.

United States Agency for Int'l| Dev., 484 F. Supp. 2d 68, 73 (D.D.C. 2007). In a FOIA case, the
Court may grant summary judgment based solely on information provided in an’agency
affidavits or declarations when they describe “the documents and the justif$ckr

nondisclosure with reasonably specific detail, demonstrate that the infonnaatihheld

logically falls within the claimed exemption, and are not controverted by etth&acy

evidence in the record nor by evidence of agency bad faulilitary Audit Project v. Casey

656 F.2d 724, 738 (D.C. Cir. 1981). Such affidavits or declaratimnaccorded “a presumption
of good faith, which cannot be rebutted by ‘purely speculative claims about thkenegiand

discoverability of other documents.3afeCardServs., Inc. VSEC 926 F.2d 1197, 1200 (D.C.

Cir. 1991) (quoting Groun8aucer Watchinc. v.CIA, 692 F.2d 770, 771 (D.C. Cir. 1981)).
1.  Analysis
Congress enacted FOIA in order férce the veil of administrative secrecy and to open

agency action tthe light of public scrutiny.Dep't of Air Force v. Rosel25 U.S. 352, 361

(1976) (quang Rose v. Dep't of Air Forcel95 F.2d 261, 263 (2d Cir. 1974)) (internal quotation

marks omitted) The statute provides that “each agency, wgonrequest for records whicl) (i



reasonably describes such records ands(inade in accordance with published rules . . ., shall
make the records promptly available to any person.” 5 U.S.C. 8§ 55249)(ZJonsistent with
this statutory mandate, federal courts have jurisdiction to order the productionrafsrdtat an

agency improperly withholdsSee5 U.S.C. § 552(a)(4)(BROJv. Reporters Comm. for

Freedom of the Press, 489 U.S. 749, 755 (1989). “Unlike the review of other agency action that

must be upheld if supported by substantial evidence and not arbitrary and capriciousAthe FO
expressly placethe burden ‘on the agency to sustain its action’ and directs the district courts to

‘determine the matter de novo.” Reporters Comm., 489 U.S. at 755 (quoting 5 U.S.C. §

552(a)(4)(B)). “At all times, courts must bear in mind that FOIA mandatstsaag

presumption in favor of disclosure’ . ”. Nat'l Ass’n of Home Builders v. Norton, 309 F.3d 26,

32 (D.C. Cir. 2002) (quoting U.S. Dep't of State v. Ray, 502 U.S. 164, 173 (1991)).

In this case, Judicial Watch levels a different challenge against each Defendagt agenc
With respect to DOD, which found no records responsive to its request, Plaintiff conténds tha
that the agency’s search was too narrow. With respect to thev@iéh located fiftytwo
responsive records, Plaintiff alleges that the agdmas neither described those records in
sufficient detail nor demonstrated that they are exempt from disclosure. Then@bfirst
address the deficiencies ascribe®©D, finding that the agency’s search complied with the
obligations imposed by F@I It will then turn to the more difficult of Plaintiff's claimand the
crux of the dispute: whether the CIA has produced sufficient evidence to support its
withholdings. At the end of the dayecause the agency’s declarations establish that thesecord
in questionwere properly classifiedhattheypertain to the foreign activities of the United

Statesandthattheir release could reasonably be expected to damage the national security, the



Court concludes that the photographs and/or video recordir@sama Bin Laden’s body are
exempt from disclosure under FOIA Exemption 1.

A. DOD’s Search

To gainsummary judgmendn Plaintiff's challenge to the adequacy of its sed¢bD
must demonstrate “beyond material doubt [ ] that it has conducted a searcialbbasalculated
to uncover all relevant documents.” Morely v. CIA, 508 F.3d 1109, 1114 (D.C. Cir. 2007)

(quoting_Weisberg vDOJ, 705 F.2d 1344, 1351 (D.C. Cir. 1983)) (internal quotation mark

omitted)(alteration in original);see alsdNation Magazine vU.S. Customs Service, 71 F.3d 885,

890 (D.C. Cir. 1995).The agency “must maka good faith effort to conduct a search for the
requested records, using methods which can be reasonably expected to producertatanfor
requested, . . and it ‘cannotimit its search to only one record system if there are others that are

likely to turn up the information requestéd Nation Magazine, 71 F.3at 890 (quotingOglesby

v. U.S. Dep'’t of Army, 920 F.2d 57, 68 (D.C. Cir. 1990)A reasonably calculatecearch,”

however, “does not require an agency to search every file where a document cablg poss

exist.” Hidalgo v. FBI, No. 10-5219, 2010 WL 5110399, at *1 (D.C. Cir. Dec. 15, 2010) (citing

SafeCardServs, 926 F.2dat 1201). Instead, it merely “requsréhat the search be reasonable in

light of the totality of the circumstancesld. “[A]ffidavits that explain in reasonable detail the
scope and method of the search conducted by the agency will suffice to demaonstiziance
with the obligations impsed by FOIA.” _Negley v. FBI, 169 Fed. Appx. 591, 594 (D.C. Cir.

2006) (quoting Meeropol v. Meese, 790 F.2d 942, 952 (D.C. Cir. 1986)) (internal quotation

marks omitted) (alteration in original).
William Kammer Chief of DOD’s Freedom of Information Divisiostated thaDOD

searched for records responsive to Judicial Watch’s requesttimréieelocations determined to



be the most likely to possess responsive records: the OCJCS, USSOCOM, and ttmeddepé
the Navy. _Se&ammer Decl., § 1,4. Withinthe OCJCS, a single officer maintained all
documents related to the May 1, 2011, operat®eeid., 5. That officer searched all hard
copy records and the only computer used to store electronic re&wdsl. In addition, the
email files of the Gairman of the Joint Chiefs of StaKdmiral Mike Mullen, were searched,”
along with “the active inbox on the Exchange server and all supporting personat satrag
files within Admiral Mullen’s profile on the Secure Internet Protocol Routework.” Id. For
its part,USSOCOM searched its headquarters eelevant components, combifadl hard copy
and electronic records including all email records during the inclusive dassydt, 2011,
through May 31, 2011.’1d., § 7. Finally, because Bin Lade body was buried at sea from the
Navy aircraft carrietJSS Carl VinsonOFOI coordinated with the Commander of the U.S.
Pacific Fleet to have the ship’s system searched.idSe%8. The Commander advised that no
USS Carl Vinsomersonnel took any photographs or videos of the burial and that a search of the
ship’s computer system for email discussions of any such photographs or videogstadi
turned up nothing relevangeeid.

Judicial Watchhonethelesshallenges the adequacy of DOD'’s searctiree respects
First, it contends thatDOD did not search at least one critical locatiethe Office of the
Secretary,” Pl.’dMot. & Opp. at 16, and that this omission rendered DX3dBarch unreasonably
narrow. Because “it has been widely reported that Secretary Gates adesieemrObama
about whether to release post mortem photographsdf&ien,” Judicial Watch argues tligt
is nearly inconceivable that DOD did not have possession of the photographs” and shggests t
they likely reside irthe Office of the Secretaryd. But even if Secretary Gates gave such

advice, it does not necessarily follow that he ever saw the photos. And even if he didesaem

10



that does not meahathe actually possessed them and also retained them in his office.
Plaintiff's speculationthatSecretary Gates must hakeptcopies of these classified records
just that: speculationBecause “[a]Jgency affidaviere accorded a presumption of good faith
which cannot be rebutted by purely speculative clainositaine existence and dsverability of

other documentsNegley 169 Fed. Appx. at 594 (quotiafeCard Servs926 F.2d at 1200)

(internal quotation marks omitte@lteration in original)such bald conjectures do not
undermine the agency’s position.
SecondPlaintiff maintains that Kammer’s declaratidoes not demonstrate that
Defendants searched the Joint Worldwide Intelligence CommunicationsnSYMACS), a
system of interconnected computer networks usethtgy, alia, DOD and the U.S. Department
of State to transmit classified informatioBeePl.’s Mot. & Opp.at 17. “Because it has also
been reported that Secretary of State Hillary Clinton provided advice to PteSioEma about
whether to release post mortem photographs of Bin Ladentitifleeasons, “it is more than
plausible that responsive records were transmitted to/from DOD or the &p&rtBent of State
via JWICS.” Id. Again, Judicial Watch would have the Court infer from the media’s reports that
Secretary Clinton advised Présnt Obama concerning the photographs’ release that she in fact
possessed copies of those photographs — or, more specifically, that she viewed them through
JWICS. As with Secretary Gatelhoweverthis inferences entirely unsupported by evidence.
Third, Judicial Watch complains that Kammer did spécifically state that the agency
searched fophotographs or videos taken during the “period after the SEALSs left Pakistan with
Bin Laden’s body. Pl.’s Mot. & Opp. at 17. If, as the media have reporgsd, e.g.Deshishku,
“Even More Details on the OBL Photoat 1, such records were made, Plaintiff argues, “it is

highly likely that such records would be in the possession of DOD.” Pl.’'s Opp & Mot. at 17.

11



Kammer’s declaratiothat the search of tHgSS Ca Vinsonfor mention of “photographs or
videos of the burial” turned up no “responsive video recordings or photographs,” Kamrher Dec
1 8, however, plainlgoversphotographs and videos taken after the mission in Pakistan. More
broadly, Kammer repeatgdéxplainsthatthe searches of the various components revealed no
“responsive” recordsSeeid., 11 5, 7, 8. Because Judicial Watch requested all photographs and
videos “taken during and/or after” the operation in Pakigeel. etter from Michael Bekd®,
May 2, 2011, at IKammer’s statements that no responsive records were located clearly includes
those records “created subsequent to the completion of thgartee mission within Pakistdn.
Pl.’s Mot. & Opp. at 17. Judicial Watch cannot seriouslgue otherwise.

It should be emphasized that this was not a request for some broadly defined class of
documentghe existence andhereabouts of which the agencysiagely unaware and that
might be maintained in any number of records systems. On thaiggdudicial Watch’s
request related ta discrete set of extraordinariygh-profile records concerning “the most
highly classified operation that this government hadeutaken in many, many yeard?ress
Briefing by Jay Carney, May 3, 2014t2. If DOD has possession of these records, the relevant
individuals arewvell aware of that fact.

Judicial Watch’s challenge to the adequacy of DOD'’s search, accordinglys geem
reduceto a suggestion that the agency acted in bad faith (although Judaticth Wiakes no
explicit accusation to that effgctPlaintiff, howeverhasneither rebutted the presumption of

good faith afforded the agency’s declarationsproffered“countervailing evidence” that raises

“a substantial doubt” as to the adequacy efdgency’s searchturralde v. Comptroller of the
Currency 315 F.3d 311, 314 (D.C. Cir. 2003)n the basis of Kammer’s declaratiavhich

provides a “relatively detaileand nonconclusory” explanation of DOD’s seashfeCard

12



Servs, 926 F.2d at 1200 (quotirground Saucer Watck92 F.2d at 771)) (internal quotation

mark omitted)therefore, the Court will grant Defendants’ Motion and deny Plaintiff's on the
adequacy-ofearch issue.

B. The CIA’s Withholdings

Although DOD did not possess the records Judicial Watch sought, the CIA found exactly
what Plaintiff was looking for: fiftytwo “photographs and/or video recordings taken of [Bin
Laden] on or about 1 May 2011.” Bennett Decl., § 11. Frustratingly for Plaintiff, hovieger
CIA claims thaieach ad every one of them is exempt from disclosure under FOIA. It is to the
sufficiency of the agency’s support for its withholdings that the Courtdhmets its focus

Congress exempted nine categories of documents from FOIA’s broad swefye “[T
statutoryexemptions, which are exclusive, are to be ‘narrowly construed.” Norton, 30at~.3d
32 (quoting Rose, 425 U.&t361).The CIA here reliesn the application of bothxemptionl
andExemption3. Exemption 1 applies to materials that are “specificailthorized under
criteria established by an Executive order to be kept secret in the interasbn&hdefense or
foreign policy and . . . are in fact properly classified pursuant to such Executive 6rdes.C.

8§ 552(b)(1). Exemption Boversinformation that is “specifically exempted from disclosure by
statute,” if that statute meets certain statutorily enumerated critdrig.552(b)(3).

An agency maynvoke Exemption 1 in withholding recordsrily if it complies with
classification procedures established by the relevant executive ordeitlinolds only such
material as conforms to tleeder’s substantiveriteria for classification.”King v. DOJ, 830

F.2d 210, 214 (D.C. Cir. 1987&ee alsd.esar v. DO,J636 F.2d 472, 483 (D.C. Cir. 198070

be classified properly, a document must be classified in accordance withdbdued criteria

of the governing Executive Order aslhas its substantive terms.”Judicial Watch questions

13



the CIA’s compliance with EO 13526 on both prdaeal andsubstantive ground#s the Court

finds that the CIA’s declarations, which are afforded “substantial weightgddalv. CIA, 629

F.2d 144, 148 (D.C. Cir. 1980), establish that the agency has properly withheld the photographs
and/or video recordings of Bin Laden’s body pursuant to Exemptinvill grant Defendants
summary judgment without reachitfte question of Exemption 3’s applicability.
1. EO 13526’s ProcedurdRequirements

EO 13526, which “prescribes a uniform system for classifying, safeguarduohg, a
declassifying national security informatiorséts out the procedures by whioformation may
be classified. The Order’s procedural requirem@atverra wideset of issuethat rangdrom
the authority of the original classifier tiee proper identification and marking of classified
material The CIA maintains that the declarations of John Bennett, Director of the NCS, and
Elizabeth Culver, Information Review Officer for the N@&Stablish that the fiftywo records
were classified consistent WiEO 13526’s procedural requiremer@sth of these individuals
have declarethat they possessiginal TOP SECRET classification authorisgeBennett
Decl., 11 2, 18; Culver Decl., {tBat theypersonally reviewed each of the records at issere,
Bennett Decl., 1 4; Culver Decl., I 7, and that EO 13526’s procedural requirements were
satisfied. SeeBennett Decl., { 13; Culver Decl., § 7.

Judicial Watch disagrees. In its Motion, it ardtigatBennett’s declaratior the only
one that had then been submitted on the procedural issittset duffice tcestablish
procedural compliance becaustiled to identify who originally classified the records, when
original classification occurrefin particular whether the records were classified befarafter
Plaintiff's request was receivedhe date or event upon which the records will be declassified,

and whether the records were properly identified and marBedPl.’s Mot. & Opp.at 2327.

14



The ClAsubsequentlgubmitted the Culver declaratiatong with its Opposition and Reply in

an attempt to address these specifincerns.SeeCulver Decl., 6. Culver stated relevant

part

| have confirmed that each of these records satisfies the procedural
requirements of Executive Order 13526. ti#d time of Mr.

Bennett’'s declaration, these records were marked “TOP SECRET”
and were otherwise maintained in a manner that satisfied the
procedural requirements of the Executive Order under the
circumstances. Since then the CIA has, out of an abundénce
caution, taken additional steps to ensure that each of these records
contains all of the markings required by the Executive Order and

its implementing directives, including information that reveals the
identity of the person who applied derivative citasgtion

markings, citations to the relevant classification guidance and
reasons for classification, and the applicable declassification
instructions.

As for Plaintiff's inquiry concerning the identity of the original
classification authority (OCA), aftehe CIA received these
recordsthey were derivatively classified in accordance with the
guidance povided by the CIA’s designated “senior agency
official,” as authorized by Part 2 of the Executive Order. The CIA
official who provides this classificatioguidance- and is therefore
the OCA for these recordsis the CIA’s Director of Information
Management Servisewho is the authorized OCA whas been
designated to direct and administer the CIA’s program under
which information is classified, safegdad, and declassified.
When Mr. Bennett, who is himself isif] an OCA acting under

the direction of the CIA Director, later reviewed each of these
records for the purpose of this litigation, he reaffirmed that these
prior classification determinationsane correct and that the records
continued to meet the criteria of the Order.

Id., 111 #8 (footnote omitted).

Far fromconvinced, Judicial Watch suggests that Culveeslaratiorfonly further

confirms that Defendants have failed to satisfy their burden of proof.” Pl.’s ReBly It points

out that “derivative classification” is defined by EO 13526 as “the incorporatingpimasing,

restating, or generating in new form information that is already classsineimarking the newly

15



developed matel consistent with the classification markings that apply to the source
information.” EO 13526 § 6.1(0). “Original classification,” on the other hand, is “anl initia
determination that information requires, in the interest of the national secuoiiggion against
unauthorized disclosure.ld. § 6(ff). Even if Culver'sstatements establishat the records were

derivatively classifiedonsistent with EO 13526’s requirements, so the argument goes, neither

her testimony nor Bennett's establishes #rabriginal classification authorityriginally
classifiedthe informationproperly. In addition to failingo identify who originally classified the
records, her statements do not identify whegioal classification occurredr whether the
records, with sheavers nowcontain the required markings, were properly marked to begin
with. SeePl.’s Reply at 3.

As a preliminary matter, Judicial Watch is correct thatCIA’s declarations are not a
model oftransparency Although both Bennett and Cealvasserthat EO 13526’s procedural
requirements were satisfiesbe Bennett Decl., § 13; Culver Decl., 1 7, and Culver fleshes out
her conclusion with additional detaileeCulver Decl., 11 7-&eitherreveals, for examplehe
identity of the individual who originally classified the records in question. ThetC
nevertheless, will not order these records released on procedural garumasreasons First,
even if there had been some procedural défettte original classificationt was curedy
proper derivative classification and by Bennett and Culver’'s subsequent re@eamd, even
if no cure had taken placny hypothetical defeetould not require that the documents be
released so long as it did not undermine the agency’s assesdrtiensubstantive criteria for
classification.

a. Any Defect Cured
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EO 13526 describes in detail the procedures by wlhabcument may be classifiexhd
FOIA requires an agency to demonstrate conformity with those procedegeking, 830 F.2d
at214. Neither the EO nor the statuteowever, spedésthe level of detail with which an

agency'’s declaratigrwhich is entitled to a “presumption of good faitegeSafeCard Servs.

926 F.2d at 1200, must recount its compliariéspecially given the lack @vidence of bad
faith, it is thus possible that Bennett and Culver’s more general stateimsradi of EO 13526's
procedural requirements were satisfied, Beenett Decl., § 13; Culver Decl., 7, are sufficient.

See e.g, Schoenman v. FBI, 575 F. Supp. 2d 136, 151-52 (D.D.C. 2008) (testimony that record

was “properly marked ‘CONFIDENTIAL’ because it contains classified natisecurity
information,” while “could stand to be more specific as to the procedural requirehieatsl

sufficient). But inlight of Allen v. CIA, 636 F.2d 1287 (D.C. Cir. 1980), overruled on other

grounds by Founding Church of Scientology v. Smith, 721 F.2d 828, 830 (D.C. Cir. 1983),

which deemed declarations that omittedails such as the idigty of the original classifier
insufficient to demonstrate procedural compliance, id. at 1292, that is not likely. AltAdag
may be distinguishable for instance, on the ground that the court found that the agency had also
failed to demonstrate substantive complian¢ke Court need not venture down that path.

That isbecause even if Plaintiff were correct in its speculation that there may have been
procedural flawsn the original classification, such flawmerecured byproper derivative

classification and subsequent classification revie8ee, e.g.Washington Post v. DOD, 766 F.

Supp. 1, 7-9 (D.D.C. 1991) (subsequent review by individual with original classification

authority cured actual procedural defects)Gdrlisle Tire and Rubber Co. v. U.S. Customs

Serv, 663 F.2d 210, 215 (D.C. Cir. 1980) (“[P]roper subsequent classification under [a new EQO]

suffices to cure any procedural and substantive defects in classificaicnmdry have existed
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under [the old EO].”). Where, as Culver has averred, the individual who csritie derivative
classification himself has original classification authossgCulver Decl., 1 8, and where two
additionalindividuals with original classification authori(ennett and Culvergview the
classified records and attest to their caamte with the EO’s procedural and substantive
requirements, speculative defects in the original classification pracadeirmmaterial.

Culver, moreoverexpressly confirms thahe records beaiatl of the markings required
by the Executive Ordér Id., § 7. Notably, the EO requires that those markings include, among
other things, the identity of the original classification autlgotite agency of origin, and
declassification instructions.e8EO 13526 § 1.6Culver’'stestimony that the recordsrdain
all of the required markings, accordinghgddresses most tfe issues Plaintiff has raisaetinot
with the specificityit might prefer. In additiongven if Plaintiff is correct that Cudv’'s
statements imply thahe records may not have initiatarried all of the required markingbat

they are currently so marked sufficésee, e.g.Washington Post, 766 F. Supp7 (deemed

adequate that agenoyhich“concede[d] that many documents were not properly marked,” . . .
“under[took] to correcfthem]”).

Finally, Plaintiff's claim that Defendants must disclose the date of the drigina
classification is unfounded. EO 13526 does not redo@ghe date of classification be
indicated on the recordeemselvesand Plaintiff does not show it need be included in a
supporting declarationPlaintiff's explanation for why it needs this informatjonoreover, does
not hold water. Plaintiff contends that Defendants must disclose the daigidl
classification so as to demonstrate that the amfditiprocedural requirements that pertain to
classifications that occur afteOIA requests are receivedpecifically,such classifications

must be “accomplished on a documbgtdocument basis with the personal participation or
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under the direction of” @rticular officials,seeEO 13526 § 1.7(d) — did not applBut Judicial
Watch'’s speculation that the records were classified subsequent to the s.gerept of its
request is belied by Bennett's declaration asmdwn chronology.Bennettattestsand Judicial
Watch does not appear to disputet the CIA received its FOIA request, which was dated May
4, 2011 seel etter from Michael Bekesha, May 4, 2011, at 1, on Magé&eBennett Decl., 5.
Even according to Plaintiff’'s own timeline, however, classification occurrimtdothen. See

Pl.’s Mot. & Opp. at 25. Indeed, the formal announcement that the records would not be
released came on May &eePress Briefing by Jay Carney, May 4, 2011, atddicial Watch’s
suggestion that the operativeelassMay 3, the day DOD received its requesteKammer

Decl., 13, rather than the day the CIA received its request, moreoViawed, since the request
at issue was made to the ClAk any event, even if Plaintiff were correct that the records were
classified afterts FOIA request was received, Bennett's revedWeach” of the responsive
records Bennett Decl., ¥, which was conducted under the direction of the CIA Direst®,

Culver Decl., 1 8, meets the requirements of EO 13526 § 1.3@\Washington Post, 766 F.

Supp.at 8-9 (subsequent documehy-document review by appropriate official satisfied parallel
requirement of prior EO).
b. Defect Would Not Require Release

Even assuminthere had been some uncudkfect intheoriginal classificéion
procedure -again, Judicial Watch has presented no evidence that this was in fact the case
“actual procedural defects do not necessarily require the document to be discdidlesd.636
F.2d at 1292 n.2{kiting Lesar 636 F.2cat 478, 484). Inded, such a rulécould have
intolerable consequences for national security interesissar 636 F.2d at 484. “To release

these materials because of a mere mishap in the time of classification, whecutinermks are
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sworn to contain sensitive information, would only be perverg."While this does not mean
that only conformitywith the EO’s substantive requirements is requisegjd., the D.C. Circuit
has emphasized thtite consequences of procedural violations vary according to the significance
of the violation. Id. at 485;see als®\llen 636 F.2d at 1292 n.27. Specifically, where a violation
is “of such importancethatit “reflec{s] adversely on the agency’s overall classification
decision,”in camerainspection may be necessary. Le€86 F.2d at 485. Other violations,
however, “may be insignificant, undermining not at all the agency’s cleegsifin decision.”ld.
So long as procedural violations do not undermine the agency’s decision to classifgenas w
for example, a procedural violation suggests that, contrary to the EO, cléssifigas
undertaken in order to conceal a violation of law — the Court will not order documents to be
released on that ground.

At the end of the day,enthederivative classification and twsubsequent
classification reviews, all bydividuals withoriginal classification authority, the averments that
EO 13526’s procedural requirements were satisfied, the seemingly undisputed @locedur
conformity of the derivative-classification process, anddlok bf any evidenceending to
underminghe agency'’s classification decisjdghe Court finds thaanypossible procedural
errorsplainly do not warrant release. In light of the Court’s subsequent conclusion that the
records meet EO 13526’s substantivieedia for classification, the Court will not order them
released on the basis of merely conjectural procedural shortcofijiPlgse speculation as to
the [agency’sprocedural complian€es simply insufficient “to establish that the information
withheld . . . should be produced to Plaintiffe:, essentially declassifiednotwithstanding its
substantively correct classificationSchoenman575 F. Supp. 2dt152 n.9.

2. Substantivd&Requirements
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Having determined that amajlegedprocedural shortcomgs have beeauredor do not
requirethe disclosure ahose records thaneet the substantive classificatiomteria,the Court
now turns tahose substantive criterideO 13526 imposes two primary substantive barters
classification, both of whichra at issue here. First, the information in question must fall within
one of the “classification categories” outlined in 8§ 1.4 of the Executive O8#aEO 13526 88
1.1(3), 1.4. Second, must be the case thidite unauthorized disclosure of the inf@tion
reasonably could be expected to result in describable damage to the natioiitgl s@eaid. §8
1.1(4), 1.4. As the records at issue have been classified as TOP SECRET, BennetePecl., |
the potential damage to national security must be faia®ally grave.” EO 13526 § 1.2(a)(1).

a. Classification Categories

Section 1.4 of EO 13526 identifies eight categories of information that may plbyereia
subject to classificationSeeid. 88 1.4(a)h). Classifiedecordsmust “pertain[ ]’ to oneof
these categories. Sek § 1.4. The CIA here invokes three of thefga) military plans,
weapons systems, or operatiorigt) intelligence activities (including covert action),
intelligence sourceor methods, or cryptology&nd “(d) foreign relatins or foreign activities of
the United States, including confidential sourcdsl.”88 1.4(a), (c), (d). Specifically, Bennett
here avershat “all of the responsive records,” which were “the product of a highly sensitive,
overseas operation that wasidacted under the direction of the CIA[,] . . . pertain to
intelligence activities and/or methods as well as the foreign relations arghfaotivities of the
United States.” Bennett Decl., I 21 (emphasis adddd)urtherattestghat “the responsive
records also reveal information concerning ‘military plans, weapons sysiemgerations.”

Id.
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Judicial Watch maintainfioweverthatevenif the agency’sleclarations establish that
some of the records in question pertain to the classification categories, theydémoostrate
thateachof the fifty-two recordsso pertains.In particularwhile some of the records in question
may well reveal classified military tactics or equipmeegMcRaven Decl., 12-3, 5-8 and
others may weltlisclose tassified intelligence methodsgeBennett Decl., 1 29, Judicial Watch
contends thaDefendants have failed &stablisithatevery oneof the records-for example,
those “thatepict the preparation of Bin Laden’s body for burial and the burial’its@lértairs
to oneor moreof the classification categorie®l.’s Mot. & Opp.at 3233. Without knowing
more details about the fiftpvo responsive records, Plaint#éserts, the Court cannot evaluate
whether each of them relatiesone of the three dlaed classification categories.

Plaintiff misses the forest for the treeRidicial Watchmay be correct that the CIA has
not demonstrated that the burial photos, for example, pertaintédiigence method$EO
13526 § 1.4(c). It magimilarly becorrect that thagencyhas not shown that the photographs or
videos taken as the body was transported ttJ®® Carl Vinsompertain to “military plans . . . or
operations.”Id. § 1.4(a). It is patently clear, however, thall fifty -two records — which,\othe
terms of Judicial Watch’s own request, depict Bin Laden during and after thé,Na11,
operation in Abbottabad, Pakistamertain to the “foreign activities of the United StateBO
13526 § 1.4(d).Plaintiff's allegation that “no one testifi¢lsat any of the records pertain to
foreign relations or foreign activities of the United States,” Pl.’s Mot. & Opp4 as plainly
contradicted by Bennett's declaratideBennett Decl., 1 21 éll of the records pertainto . . .
the foreign relatios and foreign activities of the Uad States” (emphasis added)). Given that
the records in question “were the product of a highly sensitive, overseas operatoastha

conducted under the direction of the CIA,” id., no further information is required to conclude that
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each of thenfipertairs’ — notably, not a very demanding verb — to the United States’ foreign
activities.
b. National Security

Having concluded, therefore, tradl of the records pertato at least one of the
classification categoriesnly the second substantive hurdle remains. Specifically, the Court
must determine whether the CIA’s declarations demonghrateéhe release of the images and/or
videos “reasonablgould be expected to cause exceptionally grave damage to the national
securty.” EO 13526 § 1.2(1xee alsad. 88 1.1(4), 1.4 National security,” the Executive
Order povides, “means the national defense or foreign relations of the United Staltes.”
6.1(cc).

Although the Court reviews Defendants’ withholdimigsnovosee5 U.S.C. §
552(a)(4)(B) it must afford “substantial weight” imgency declarations where the national

security is concernedKrikorian v. Dep't of State, 984 F.2d 461, 464 (DO@. 1993) (quoting

Military Audit Project 656 F.2cdat 738);see alsACLU v. DOD, 628 F.3d 612, 621, 624 (D.C.

Cir. 2011). ‘Because courts ‘lack the expertise necessary to sepms$ such agency opinions

in the typical national security FOIA caseACLU, 628 F.3d at 619 (quotirigrikorian, 984

F.2d at 464), theyrfave onsistently deferred to executive affidavits predicting harm to national
security, and have found it unwise to undertake searching judicial reveevat624 (quoting

Ctr. for Nat'l Sec. Studies v. DOJ, 331 F.3d 918, 927 (Bi€2003)) (internal quotaon mark

omitted) Ultimately, “[t|he CIAs arguments need only be both ‘plausible’ and ‘logical’ to
justify the invocation of a FOIA exemption in the national security coritdgt.at 624 (citing

Wolf v. CIA, 473 F.3d 370, 374-75 (D.C. Cir. 2007)).
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In their declarations, Bennett, Nell@nd McRavemttest to their beliefs that releasing
the records Judicial Watch seeks “reasonably could be expected to result in eatiggirane
damage to the national security.” Bennett Decl., 18@MNeller Cecl., 1 23, 6-1Q McRaven
Decl., 11 23, 5-8. These assessments, moreover, are not announced in a conclusory fashion.
Rather, each declaraexpounds his evaluatiaf the nationalkecurity risk in detaildescribing
the basis for his beliefs and foaus on those risks that relate to his area of expertise.

Bennett, for onegxplains that release of any of the recdmmsonably coulde
expected to inflame tensions among overseas populations that incldada-members or
sympathizers, encourage propaganda by various terrorist groups or othes kastile to the
United States, or lead to retaliatory attacks against the United States horméleigd States
citizens, officials, or other government personnel traveling or living abroagiihd® Decl.,
23. He fleshes out his accoumth examples of ways in whicl Qaedanas already used Bin
Laden’s death and burial as an opportunity to further itsfamgricanagenda, and he highlights
other examples of the organization’s tendency tosuméar incidents tgropagandize and incite
antrAmerican sentimentSeeid., 11 2427. In addition, Bennett describes “additional harm to
national security [that] could be caused by the fact that release of cert@insigsgrecords
could also reveahtelligence activities and methotsat were employed during or after the
operation” Id., § 28. “By way of example,” he explains, “release of posirtem photographs
of [Bin Laden] that were used to conduct facial recognition analysis could proviglet imo
the manner in which such analysis is conducted or the extent or limitation of slyshsahdd.,
1 29.

Neller’s testimony is consistent with Bennett’'s. His declaration attests to his bedief “

extremist groups will seize upon these imagegrist for their propaganda mill, which will
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result, in addition to violent attacks, [in] increased terrorist recruitmentiinoea financial
support, and exacerbation of tensions between the Afghani people and U.S. and Coalition
Forces.” Neller Decly 6. He further avers “that the release of the responsive records will pose a
clear and grave risk of inciting violence and riots against U.S. and Coalitmesfand “expose
innocent Afghan and American civilians to harm as a result of the reactionrahettgroups,
which will likely involve violence and rioting 1d. Neller's assessment not only draws from his
“years of experience and judgmend?, 1 9, but, like Bennett’s, is also buttressed by historical
precedent._Seé., 11 7#10. In paricular, Nellerreferenceshe violence that resulted from
Newsweek incorrect report that “U.S. military personnel at Guantanamo Bay . . . hadatedec
the Koran,” id., 1 7as well aghat which resulted from the “re-publication of the Danish cartoon
of the Prophet MuhammadId., 1 8.
McRaven'’s partially classified declaration covers somewhat differenngrfocusing

on the risks relating to the release of informataboutclassifiedmilitary methods and
equipment. Although the details of threthods and equipmenhe claims the records would
reveal are classified, his conclusion is not:

It is my opinion that the release of the responsive records could

reasonably be expected to cause harm to the national security by

making the special operationsitthat participated in this

operation and its members more readily identifiable in the future;

providing the enemy information that will allow them to analyze

the [Tactics, Techniques, and Procedures] used during [Sensitive

Site Exploitation], includinghe methods used for identification of

captured and killed enemy personnel; and possibly provide them

the opportunity to defegBpecial Operations Forces] practices in
the future.

McRaven Decl., 1 8.
As athreshholdmatter, the Court agrees with Plaihtliatsome of the declarants’

testimony, by their own admission, applies onlgéotainof the fifty-two records at issue. For
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example, lhe risk of exposing military methods and equipment that McRaven describes and the
risk of revealing intelligence tbaiques that Bennegixplainsonly relate to some of the records
in question. “Obviously, images taken on boarddss Carl Vinsormf the burial at seare not
going to reveal site exploitation tactics, techniques, or procedures used inatitabad
compoundor even facial recognition techniques or dali#es.” Pl.’s Reply at 11.The
military- and intelligenceelated risks, accordingly, cannot corroborate the CIA’s claim that
eachof the fifty-two responsive records properly classified. In order to obtain summary
judgment on its claim that the release of any of the records in question repsmnddhlbe
expected to pose a risk of harm to the national security, the agency thus must rely on those
nationalsecurity riskghat are applicable to aiif the records. Put differently, the Court must
find thatthe declarantgdredictions of nationadecurityharm are both “plausible” and “logical
with regect to even the most innocuous photograph of the deceased Bin Laden.
Althoughthis frame takes MRaven’s declaration out of the picture, Bennett and Neller’s
specific and detailed avermentghicharebased on long and distinguisheateers in the
intelligence community, sufficed carry the government’s burdeRemember[t]he test is not
whether bhe court personally agrees in full with the CIA's evaluation of the damaéher, the
issue is whether on the whole record the Agency's judgment objectively survivesttbi
reasonableness, good faith, specificity, and plausibility in this fieldrefgn intelligence in

which the CIA is expert and given by Congress a special role.” Gardéls, 689 F.2d1100,

1105 (D.C. Cir. 1982)see alsiMilitary Audit Project 656 F.2d at 738[T] he Executive

departments responsible for national defense and foreign policy matters havensigjus into
what adverseffects[sic] might occur as a result of public disclosuresgfarticular classified

record”). Bennett and Neller's accounts easily clear the low hurdlesasbnableneskgic,
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and plausbility. Their assessments, moreover, are “called into question [neither] by
contradictory evidence in the record [n]or by evidence of agency bad faitgigerin 629 F.2d
at 148.

Because Bennett and Neller's explanationthe nationasecurity ris apply toany
photograph or video recording of Bin Laden’s body, moreover, Defendants need not further
disaggregatehe fifty-two responsive records. No further information about the records is
necessary ttdemonstrat[e] ‘that material withheld is lagilly within the domain of the

exemption claimed.”_Cantell v. DOJ 164 F.3d 20, 30 (D.C. Cir. 1998) (quotikong, 830at

217). As Bennett's description of the responsive redasrdgpecific enough to afford the FOIA
requester a meaningful opportunity to contest, and the district court an adequatédounda
review, the sundness of the withholdingKing, 830 F.2d at 218, individual descriptions of each
record are not requiredNor isin camerareview.

While JudicialWatch expresses concdhatdeferring to an agencyassessmeruf
generalized risks related to potential propagandizing and the inflammationahagrican
sentimenbpens the door to potentially unlimited withholdings, such justifications will only pass
muster where, as here, yhare sufficiently detailed and both plausible and logical. If the risks
Bennett and Neller anticipate are spative, such is the nature of risk. Indeeahy affidavit or
other agency statement of threatened harm to national security will aleapetulative to
some extent, in the sense that it describes a potential future ReCinJ, 628 F.3d at 619
(quoting_ Wolf 473 F.3d at 374(internal quotation mark omitted'he United States captured
and killed the founding fathef a terrorist organizain that has successfully — and with tragic
results— breached our nation’s security in the past. Bennett and Neller’'s testimothetha

release of images of his body could reasonably be expected to posefayreske harm to our
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future national secunitis more than mere speculatiov/hile alQaeda may not need a reason to
attack us, that does not mean no risk inheres in gitifagther cause to do so.

It is true, asPlaintiff points outthatin ACLU v. DOD, the D.C. Circuit did not reach the

guestion of whether the agency’s argument that withheld documents “would bereffecti
propaganda for al Qaeda” sufficed to justif/classification of those documents and subsequent
claim for exemption. 628 F.3d at 62But failure toreach that question, of course, does not
equate with a rejection @hat justification In any event, that case raised a distinct issue about
whether the propaganda-based naticealdrity justificatiormade sense whetke potential for
propagandizingtemmed from the fact thtte allegations contained in the documents in
guestion were “embarrassing to the United States and possibly violations oldaviBécause

the relevant EOprohibit[ed] the classification of information to ‘conceal violations of law’ or to
‘prevent emhrrassment to a person, organization, or agenthg’agency'’s justification was
called into question. Idguoting EO 12958 § 1.7(a)(1)-(2)). No such issue, however, is
presented here.

The Court isalsomindful that many members of the public woul®ly desire to see
images of this semal event. Indeed, it makes sense that the more significant ansteatr
nation — and the end of Bin Laden’s reign of terror certainly ranks hilgh rore need the
public has for full disclosure. Yat,is not this Court’s decision to make in the first instanice.
the end, wviile this may not be the result Plaintiff agrtain members dhe public would prefer,
the CIA’s explanation of the threat to our national sectiniéy the release of these recordsld
causgoasses musteiThis was “the most highly classified operation that this government has
undertaken in many, many yearBress Briefing by Jay Carney, MayZb11,at2. The

Director of the NCS, the USSOCOM Commander, abareactor of Operatins on the Joint
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Staff of the Pentagon — not to mention the President of the Uslitdels- believe that releasing
the photographs and/or videos of Bin Laden’s body would threaten the national sabfiity.
“deference is not equivalent to acquiescenGainpbell, 164 F.3dt 30, the CIA’s declarations
arecomprehensive, logicahnd plausible.This Court will notoverturn the agency’s
determinatioron Plaintiff's speculation thahese executiveranch officialanade an over-
cautious assessmarfttherisks involved. FOIA permits an agency to withhold properly
classified information in the interest of national security; as the CIA hdsiskt&l that the
records Judicial Watch seeks were properly classified, the Court will shext tiem released.
V. Conclusion

For the foregoing reasons, the Court will issue a contemporaneous Order granting

Defendants’ Motion for Summary Judgment and denying Plaintiff’s.

/s/ James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: April 26, 2012

29



