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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DEQUAN LIN,
Plaintiff,

V. Civil Action No. 11-1081 (JDB)

KENNETH SALAZAR,
SECRETARY OF THE INTERIOR,

Defendant.

MEMORANDUM OPINION

Plaintiff Dequan In brings this action against the Saetary of the Interiom his capacity
as head of the U.S. Park Politereinafter “defendant’Lin, a former employee of the Park
Police, claims that defendawiblated hisrights under Title VIlof the Civil Rights Act of 1964
by discriminating againgtim based on his race, national origin, skin color, and sex. Compl.
[Docket Entry 1]91-13, 26-41. In particular, ledaimsthat defendant subjected him to
employmentiscrimination and a hostile work environment in violation of 42 U.S.C. 88 2000e-
16 and 2000e-3d. Defendant has moved to dismiss plaintiff's complaint under Federal Rule of
Civil Procedure 12(b)(6Def.’s Mot. to Dismiss ofor Summ. J. [Docket Entry]§“Def.’s
Mot.”) at 1. Defendant argues tHah’s claims should be dismissed becahedailedto
properly exhaust hiadministrative remedieandhas not stated claimupon which relief can be
granted In the alternative, defendant has moved for summary judgment kederal Rule of
Civil Procedure 56ld. Upon consideration of the record, and for the reasons stated below, the

Courtfinds that plaintiff has properly exhausted his available adminigtregimedies. However,
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the Courtwill grantdefendant’s motion for summary judgment on bothetimployment
discriminationclaim and the hostile work environment claim.
|. Background

Lin was hired as a recruit officely the Park Police on May 11, 2008, subject to a one-
year pobationary period due to his lackfefieralgovernmenbr law-enforcement experience.
Compl. § 7Def.’s Stmt of Mat. Fact§Docket Entry 6] (“Def.’s Stmt.”f 2 He was the oly
person of Chinese national origin and Asian race and skin tone in his training clags. {fdsn
12. Duringhis initial training at the Federal Law Enforcement Training Cantétlanta Lin
receivedrecognitionfor scoringnear the top of his clags his training exercise®!.’s Opp’n to
Def.’s Mot. [Docket Entry 7](“PIl.’s Opp’n”), Ex. 2 However Lin wasalsocriticized by Officer
Kristina Evandor his subpaperformance duringne of theraining exercise. Id. Along with
the performancspecific criticismOfficer Evandold Lin that she could tell he did not like
working with women.

Lin has given different accounts etactly what Officer Evans said. In an undated
statement made to &gual Employment Opponity Commissiorinvestigator, Linwrotethat
Officer Evans’brought me to Lt. G. Davis at the end of the scenarios and complained to him that
| don't like female officers. She said, ‘Why don't you listen? Do you have apratith
females? | think you don't like female officersd?l.’s Opp’n, Ex. 8see alsd’l.’s Opp’n at 3.

In a 2010 affidavit, Lin made a similar statement: “Officer [K]ristithans brought me before
Sergeant Avis (currently Lieutenant Davis) and complained to him that | did not waistea |
to her andhatl have a problem with females and did not tHisik] that | like female officers.”
Pl’s Opp’n, Ex. 9. In a 2012 affidavit signed the same day hissiippotodefendant’s motion

was filed, however, Lin gave a different account of Officer Evastgtement, declaring that she



had told him in front of Lt. Davis that “based on who you are, | already kinatyou don't like
working with females.Pl.’s Opp’n Ex. 2. Although Officer Evans did not mention Lin’s
national origin, race, skin color, or sex, laalieved thathis criticism was based on his Chinese
national origin Asian race and skin coland male sexd.

Officer Evans sharelder criticisms of Lin with several other Park Police employees,
including supervisor Lieutenant Noreen Shirmer ahlgasthreeof theofficerswho were
eventually responsible farainingLin: Officer Lynda Freedman, Officer Daniel Berberich, and
Officer BrandiAdamchick. Pl.’s Opp’n, Exs. 4, 5, 7; Def.’s Mot., Ex. Rl four claim they
either disregarded or did not believe Officer Evans’s stateméhtd.in, howevergclaims to
have heardumorsabout his problems working with women at all five of the paddisgricts in
which he trained

After finishing his initial training athe Training CenterLin underwent mandatofeld
training in the District of Columbia under the tutelag@fficer Freelman, his assigned Field
Training InstructorDef.’s Stmt { 3. In her weekly reports and in correspondence with her
supervisor, Officer Freedman immediately expressed concerns aboualilitisto complete
trainingsuccessfullyld. 1 45. Officer Freedman found that although Lin was intelligent, he
was unableéo apply his knowledge of police procedures togreetical situationghat police
encountedaily. Id. 5. She also found thatn waseither unable or unwilling to back up other
officers whoneededssistance, leading to potentially unsafe situationkim, his fellow
officers, and the publicld. Accordingly,Officer Freedman’s first evaluation of Liwas largely
negative, reflecting several areas where she felt Lin needed to improve befor&hscomen

productive member of the Park Police. Pl.’s Opp’n, Ex. 11.



Lin claims that Officer Fre®manhad an immediate negativeaction to him and failed to
treat him collegially or respectfully?l.’s Opp’n, Ex. 9He attributes this negative treatmeat
therumorsspread by OfficeEvans about higability to work with womenld. Officer
Freeiman acknowledgehat shehad heardheserumors, but states that she disregaitieth
and gave Lin “the benefit of the doubld., Ex. 5.Lin also claims thaDfficer Freedlman
engaged in “pranks” to irritate him, citing an instance when she drovenil€@3per hour on a
damp highwayld., Ex. 9.0fficer Freedman acknowledg#satthe speeding incidemiccurred
but denies that it was meant to irritate Lid., EX. 5.

Around the same time, several officers informed Lieutenant Schiwherhelped
supervise the field training program, that Lin was sleeping in hisDeiris Mot., Ex. Jb. When
Lieutenant Schirmer confronted Lin about this, Lin supplied Schirmer wdlsa &ddess.

Def.’s Stmt.q[f 1516. Lin’s living arrangements also camewpen Officer Freedman, on orders
from her supervisor, confréed Lin abouseveral complaints about his body odoef.’s Mot.,

Ex. GG Lin explainedthat he had not taken a shower in two days due to his living situlation.
Because ofhis incident, and because of psrceived negative treatment Officer Freedman,

Lin contacted Officer Freedman’s supervisor eamuested a differemstructor.Def.’s Stmt. 1
6-7. When this request was denied, Lin reported sick for threelda$y§. 78. Lin’s superiors
suspectedhat he had reported sick to avoid working with Officer Freedidafff 89.

After his stint withOfficer Freedman, Lirtrainedundera succession obtherField
Training Instructors, all of whom gave Lin more positive evaluations than OFreedmanid.
19 1214, Pl’s Opp’n, Exs. 15-17All of his instructors, however, noted than’s performance
had deficiencies. Def.’'Stmt. {{11-14. For instanc&fficer JasorOmo observed several

situations where Lin failed to properly control suspects as they exited theaitegeand



“fumbled with his handcuffs and released control of the suspects as la¢tevaptingto
handcuff them.'Def.s Mot., Ex. H.Officer Omobelievedthat Lin’s deficiencies could pose
“serious safety issued’left uncorrected, ancecommended thaiin continue in the training
program instead of being allowed to work on his oldn.Def.’s Stmt. 1 1414. Based othis
recommendation aritie feedbackrom all of Lin’s instructors, Sergeant Shain Melott, who
helped supervise the field training progtaecommended thain not be released from field
training Def.’s Stmt. § 20 Instead, Lin wouldeceive furthetraining; if improvement was not
shown, he would be terminatdd.

Lin initially was reassigned to Officer Freednfanfurther training andhe claims that
heagainexperiencedherallegednegativereactionto him. Pl.’s Opp’n, Ex 8. According tan,
Officer Freedman “continually told [him] he should look for another job and that he was not
suited for the work of being a police officetd. For her partOfficer Freedman found several
deficiencies in Lin’s performanc®ef.’s Stmt. § 22The mostcritical deficiency washis lack of
safety skills For example, Lin did not properly restrain a female prisoner inside the police
station, allowing her to swing her arms from side to side. Def.’s Mot., Ex. M. lorfalsd to
listen to the radio for situations where an officer might potentially be in distde©fficer
Freedmamecommended that Lin be giv&urtherremedial training before continuing with the
training programid.

Lin’s next Field Training Instructor, Officer C. Whitemahsofound hs performance to
be poor, observing that he “[did] not see the desire from Officer Lin to do police viarK¥
23-24. Officer Whitman notetthatLin did not follow Park Police protocol in many situations,

refusing to stop motorists for tintedndows “because he did not believe it should be illegal”



and failing to interview one of the motorists involved in a three-car accident. Dieft.sEx. N.
Officer Whitemarrecommendethat Lin be terminatedd.

Lin wasthenreferred to remedial trainingvhich gives a recruit officer an additional
opportunity to improve performance during the probationary period'sDébt., Ex. P.
According to Lin, he was the only member of ha&ning classassignedo receive this
additional training. Compl. 1 12.i¢lField Training Instructor for remedial training, Officer
Daniel Berberich, gave Lin better performance evaluationshdrad received from Officer
Freedman, but still noted several areas where Lin needed to impefve.Stmt. q 27-28.
Officer Berberich noted that Lin needed “to greatly improve his suspect/prisoner,’shéeting
“twice allowed an arrestee in a cruiser be physically contacted by an unfsiskeelct.'Def.’s
Mot, Ex. Q. In the hope that Lin would improve if the training were less fo@fater
Berberich requested that the remedial training period be extended onsonskould
accompanyLin in plainclothes as an observer and evalu&ef.’s Stmt.{ 29. During this one-
week period, he observed Lin search a vehicle without waitingldackupofficer to arrive,
perform an illegal search, atet a driver with a suspended license drive away. Def.’s Mot, Ex.
S. In generalOfficer Berberich felt thakin’s performancavasstill deficient in sevelkey
areasincludingofficer safety the ability to deal with suspects and prisoners, knowledge of
procedures concerning arrest, and knowledge of search and seizuce 1a@1.0n Officer
Berberich’s recommendatio8ergeant Mellottailed Lin in the remedial phase of his training.
Id. 1 36.

After failing remedial training, Lin was placed on administrative leave withiday 37.
Lieutenant Schirmer forwarded her recommendation that Lin’'s employnitnthe Park Police

be terminatedo her supervisors, who concurred wilatrecommendationd.  3840.On May



1, 2009, Lin was notified of his termination for failing field training and unsuitable ctriduc
After moving through the EEOC administrative process, Lin filed thisosudtune 13, 2011.
Shortly thereafter, defendatiied the instantViotion to Dismiss grin the Alternative, for
Summary Judgment.

[l. Standard of Review

A. Dismissal for Failure to State a Claim

A plaintiff need only provide a “short and plain statenrfhis] claim showing that [he]
is entitled to relief,” Fed. R. Civ. P. 8(a)(2), that “give[s] the defendant faicenofiwhat the . . .

claim is and the grounds upon which it rests.” Erickson v. Pardus, 551 U.S. 89, 93 (2007) (per

curiam) (internal quotation marks omitted). A complaint may be dismissed for failure to state a
claim upon which relief can be granted. Fed. R. Civ. P. 12(b)(6). In considering such a motion,
the “complaint is construed liberally in the plaintsi[favor, andthe Court] grant[s] plaintiff[]

the benefit of all inferences that can be derived from the facts allé¢edal v. MCI

Commc'ns Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1989d¥Sparrow v. United Air Lines, Inc.,

216 F.3d 1111, 1113 (D.C. Cir. 2000).
A complaint survives a motion under Rule 12(b)8)y if it “contain[s] sufficient factual

matter, accepted as true, to state a claim to relief that is plausible on itA&adft v. Igbal,

556 U.S. 662, 663 (2009). A claim is facially plausible “when the plaintiff pleads factoieint
that allows the court to draw [a] reasonable inference that the defendanti$diahe
misconduct alleged d. (internal quotation marks omitted). “A complaint alleging facts which
are merely consistent with a deflant's liability . . . stops short of the line between possibility
and plausibility of entitlement to reliefld. (internal quotation marks omitted)

B. Summary Judgment




When, on a Rule 12(b)(6) motion, “matters outside the pleadings are presented to and not
excluded by the court, the motion must be treated as one for summary judgment under Rule 56”
and “[a]ll parties must be given a reasonable opportunity to present albtieeal that is

pertinent to the motion.” Fed. R. Civ. P. 12(gBeYates v.District of Columbia, 324 F.3d 724,

725 (D.C. Cir. 2003). Summary judgment is appropriate when the pleadings and the evidence
demonstrate that “there is no genuine issue as to any material fact and the isevitled to
judgment as a matter of law.” &eR. Civ. P. 56(a The party seeking summary judgment bears
the initial responsibility of demonstrating the absence of a genuine dputserial factSee

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). The moving party may successfully support

its motion by citing'particular parts of materials in the record” that “support the assertion” that
“a fact cannot be or is genuinely disputed,” or by “showing that the mateitiadisdo not
establish the absence or presence of a genuine dispute, or that an adversarmarpyaduce
admissible evidence to support the fact.” Fed. R. Civ. P. el elotex 477 U.S. at 323.

In determining whether there exists a genuine issue of material fact sufftcigeclude
summary judgment, the court musgard the non-movaist'statements as true and accept all

evidence and make all inferences in the-nmvant’s favorSeeAnderson v. Liberty Lobby,

Inc., 477 U.S. 242, 255 (1986). A non-moving party, however, must establish more than the
“mere existencefa scintilla of evidence” in support of its positidd. at 252. By pointing to

the absence of evidence proffered by the non-moving party, a moving party roegdoan
summary judgmentCelotex 477 U.S. at 322. “If the evidence is merely colorable, or is not
significantly probative, summary judgment may be grantddderson, 477 U.S. at 249-50
(citations omitted). Summary judgment is appropriate if themowant fails to offer “evidence

on which the jury could reasonably find for the [non-movamdl.’at 252.



[1l. Failure to Exhaust Administrative Remedies

Defendantas moved to dismiss plaintiff’'s claims based upon race and color for failure
to exhaust administrative remedies. Def.’s Mot at 15. An emplggrerallymust exhausall of
his availableadminstrative remediebefore bringing a Title VIl action in federal court. Siegel v.
Kreps 654 F. 2d 773, 777 (D.C. Cir. 1981). Because of the “gatekeeping” function of the
exhaustion requirement, it is appropriate for the Court to considetHmihtial administrative
complaintandthe pleadings in deciding a Rule 12(b)(6) motion, ardigmiss the case if

administrative remedies were not properly exhaustedABeja v. Detica, InG.742 F. Supp. 2d

96, 103 (D.D.C. 2010).

Plaintiff's initial complaint to the Department of Interior alleged discrimination based on
sex and national origin, while theroplaint filed in thisCourt addsallegations of discrimination
based on race and color. Compl. § 1. A Title VII claim is “limited in scope to €lduat are like

or reasonably related to the allegations in the [administrative compld&tatk™v. Howard Univ.,

71 F. 3d 904, 907 (D.C. Cir. 1995) (internal quotation marks omitted). However, Title VII does
not require “the use of magic words to make out a proper discrimination ¢hdiygland v.

Sodexho, Inc., 474 F. Supp. 160, 162 (D.D.C. 2007). The exhaustion doctrine is not meant to be

“a massive procedural roadblock to access to the courts”; instead, it is “a pcagoctine”
meant to ensuréat agencies have “an opportunity to handle matters internally whenever

possible” and to only burden federal courts “when reasonably necessary.” Browrsk, Né&f

F. 2d 8, 14 (D.C. Cir. 1985) (internal quotation marks omitted). Hence, the predominant
consideration behind the exhaustion doctrine is whether “the Title VII claims se.fewm the
administrative investigation that can be reasonably expected to follow the dfarg

discrimination.”Park 71 F. 3d at 908.



While an allegation of racial discrimination an administrative complaintoes not
preserveaan allegation of national origin discriminatiar a Title VIl action, the reversis not

necessarily trueCompare Brown v. Georgetown Univ. Hosp. Medstar Health, 828 F. Supp. 2d 1,

7 (D.D.C. 2011)claim of national origin discrimination preserves clainmagfialdiscrimination)

with Sisay v. Greyhound Lines, Inc., 34 F. Supp. 2d 59, 64 (D.D.C. 1988 of racial

discrimination did not preserve claim of national origin discriminatibmBrown, the plaintiff
alleged only discrimination based on his AfricAmerican national origin in his administrative
complaint, bupleddiscrimination based on race when he filed suit in federal d@umivn, 828
F. Supp. 2d at 7.The courtnoted that claims based on race and claims based on national origin
might not be “tlosely related in some casesd. (quotingSisay 34 F. Supp. 2d at 64), but
found that plaintiff's complaint of discrimination based on her AfrieAmerican nationabrigin
would “reasonably trigger an administrative investigation into racial discriminatidn

The same is true herd/henthe Park Police and the Department of Interior received
Lin’s charge of discrimination based on national origin, they were in a sipuation to the
Brown employer Just as AfricarAmerican national origin is closely associated with African
American rae, Chinese national origiis so closely associated wistsian race and skin color
that a claim ofaceand color discrimination wouldaturallyarise fromdefendant’s
administrativanvestigation oplaintiff's claim of nationalorigin discriminationDefendant’s
filings do not betray any lack of notice or disadvantage resulting from pliaimirtful
pleadings at the administraticemplaint stagel'he Courtthereforefinds that plaintiff has
exhausted his administrative remedies, and that his ctaficiscrimination based on national
origin, race, skin color, and sex may be considered by the Court.

IV. Employment Discrimination
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Defendant has moved to dismiss plaintiff’'s employment discrimination charga the
alternative, for summary judgmemef.’s Mot. at 1. Both parties have attached numerous
evidentiary exhibitsupporting and opposing summary judgment to their pleadsegbef.’s
Mot. Exs. All; Pl’'s Opp’n Exs.1-24Def.’s Reply to Pl.’s Opp’n [Docket Entry 9Ex. A. By
attachinghose exhibits;[a]ll parties” havedemonstrate that theyhave beerigiven a
reasonable opportunity to present all the material that is pertinent to the migtippekY ates

v. District of Columbia, 324 F.3d 724, 725 (D.C. Cir. 200@)ereforeall of the attached

exhibitshave beeronsideregdand the motion will be treated as one for summary judgment.

In McDonnell Douglas Corp. v. Green, the Supreme Csetrforthan elaborate

framework for the “order and allocation of proof” in an employment discrimination cléilrh

U.S. 792, 800 (1973). Although tipdaintiff bearstheinitial burdenof proof, once thelaintiff
establishes a prima facie cadeemployment discriminatiqrihe bur@n shifts to the employer to
articulate a legitimate, nediscriminatory reason for its actiorid. at 802. However, the
employemeed notpersuade the court that it was actually motivated by the proffered reasons,”
andonly needs to “raise[] a genuingsue of fact as to whether it discriminated against the

plaintiff.” Tex. Dep't of Cmty. Affairs v. Burdine, 450 U.S. 248, 254-55 (1981). And when an

employer has offeredlagitimate, nordiscriminatory reason for the adverse employment action,
“the district court need notandshould not -decide whether the plaintiff actually made out a

prima facie case.” Brady v. Ofof Sergeant at Arm$20 F.3d 490, 494 (D.C. Cir 280

Instead, when deciding the employer’'s motion for summary judgment, the cegtray
becomesvhether “the employee [hapfoducedsufficient evidence for a reasonable jury to find

that the employer’s asserted agiscriminatory reason was not the actual reason, and that the

11



employer intentionally discriminated against thepigee on the basis of race, color, religion,
sex or national origin.” Id.

Defendant has offeregllegitimate, nondiscriminatory reasofor terminating plaintiff:
he failed theequired field training program, including the renadiaining SeeDef.’s Mot. at
23, 27, 30In addition,defendant offers a secofejitimate reason for terminating Lin’s
employment: he engaged in unsuitable conduct by supplying a false addressvis@sper
calling in sick to avoidrainingwith Officer Freedman, and beitgrdyon one occasiorsee
Def.’s Mot at 19, 31Since defadant “has done everything that would be required of him if
plaintiff had properly made out a prima facie case,” the Court need not examinbénfhet]

really did so.” U.S. Postal Serv. Bd. of Governors v. Aikens, 406 U.S. 711, 715 (1983).

Instead, th&€Court must examinehether Lin hasebutted defendant’s asserted non-
discriminatory reasonsvithout “engaging injudicial micromanagement of business practices

by second-guessing employer’s decisionsldondji v. InterPark, In¢.768 F. Supp. 2d 263,

(D.D.C. 2011) (quotinddaloch 550 F. 3d at 1191). To rebut the defendant’s asserted reasons,
Lin must producevidencehat would allow a reasonable jury to find that defendant did not
actuallyterminate him because he faildgxk requiredrainingor becausée engaged in

unsuitable conduct, but rathiatthe proffered reasosiwere a pretext for a decisi@ctually
motivated by unlawful discrimination based on Liptetectedstatus SeeBrady, 520 F.3d at
494.The evidence can come in “any comdtion of (1) evidence establishing plaintiff's prima
facie case; (2) evidence the plaintiff presents to attack the employer’s prakgiadation for

its actions; and (3) any further evidence of discrimination that may be dedoabe plaintiff,

such as independent evidence of discriminatory statements or attitudes on théhgart of

12



employer.”"Holcomb v. Powell, 433 F. 3d 889, 897 (D.C. Cir. 2006) (citing Aka v. Washington

Hosp. Ctr., 156 F. 3d 1284, 1289 (D.C. Cir. 1998) (en banc)).

The evidentiarexhibits attached to thgarties’respective motionsake clear that
although defendant and plaintiff perceive the meaning and significance of tna fact
circumstances differently, the factual circumstances themselvies get/ undisputed — in other
words, there is “nogenuine issue ahaterialfact” driving their differing views. Anderson, 477
U.S. at 247-48 (emphasis addethis general agreement on the facts is indicated by the
overlappingevidencethe parties offein supportof their motions. Withfew exceptions, both
parties have attached the same affidavits andtepmsupport their claimg€ompareDef.’s
Mot., Ex. C (Freedman Affyith PI's Opp’n Ex. 5 (same)compare Def.’s Mot., Ex. D (WKkKly.
Obs. Report, Dec. 23, 2008)with PIl.’s Opp’n, Ex. 11 (same); compddef.’s Mot,, Ex. E
(Email from Schirmer to Adamchick, Mar. 25, 200@}h PIl.’s Opp’n,Ex. 10 (same);ompare
Def.’s Mot, Ex. P (Berberich Aff.with Pl.’s Opp’n Ex. 6 (same).

Defendant contends thtitis evidence is consistewith a routine personnel decision
based on a recristpoor performance, whilein argues thathe evidence betrays discriminatory
animus. Significantly, however, Lin has not contested the underlying events anthpede
problems thataused hignstructors to evaluate him unfavorably during training, such as his
failure to properly control suspects who were exiting their vehisteeef.s Mot., Ex. H
(Omo’s TriWKkly Evitn. Form, Jan. 25, 2009-Feb. 1, 2009), his failure to interview otiesof
motorists involved in a threear accidentseeDef.’s Mot, Ex. N. (WKly Evltn. Form, Mar. 15,
2009), or the unsafe and illegal search he condutitedg remedial traininggeeDef’'s Mot.,

Ex. S (Supervisor's TiWkly Evitn. Form, Mar. 9-28, 2009)nstead Lin essentially toncedes

the infractions,'Baloch 550 F. 3d at 1200, preferring tabulateand compar¢éhe number of

13



“needs improvement” and “satisfactory” marks given to him by various instsud®bts Opp’n
at 1:14. Defendant, however, does natpilite that Officer Freedmagave Lin noticeably lower
performance ratingan some of his other instructors. Def.’s SHfit5, 7, 22. Instead,
defendant focuses on the universal recognition of Lin’s deficiencies by hischoss,see, e.g.
id. 1111, 12, 13, 18, 23, and the tendency of Lin’s particular deficiencies to pose safety concerns
to himself and othersee, e.qg.id. 115, 12, 22, 31, 33. Thesednced[ed] . . infractions forrfj
the basis” fothe most convincing nodiscriminatory reasn defendant has profferddr
terminating plaintiff— his failure of the training prograrmBaloch,550 F. 3d at 1200.

This is particularlytrue because Lin was a probationary enyge pursuantto 5 C.F.R. §
315.801 anddefendanthereforefaced a different decision than it wouldve for a permanent

employedn deciding whether to retain, advance, or terminate SaeArnett v. Kennedy, 416

U.S. 134 (1974)seealsoHolbrook, 196 F. 3d at 262. Indedhle relevant regulatiomakes the
termination of unqualified employees mandatory during the probationary pé&rieelagency

.. .shallterminate [the probationary employee’s] services dutigyperiod if he fails to
demonstrate fully his qualifications for continued employment.” 5 C.F.R. § 315.803 (emphasis

added)seealsoMcMillan v. Powell, 526 F. Supp. 2d 51, 56-57 (D.D.C. 2007) (emphasizing

that thetermination of unqualified employees is mandatofyny recruit who fails to complete
the training program has “not demonstrated fully his qualifications forragediemployment”
and must be terminated under the pertinent regulations. 5 C.F.R. § 3528D8f.’'s Mot. Ex.
W (Schirmer Aff.) at 3Ex. C (Freethan Aff.) at 3. Hence, unless judging Lin'srformance in
field trainingto be inadequate and failing him was a prefextiscriminationbased on his
national origin, race, color, or sexn’s failure was not only a legitimate reastor terminating

him, itwas a mandatory reason.
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Plaintiff hasnot shown that there is a “genuine dispute” about whethemabkdailed in
the training program as preext for unlawful discrimination. Plaintiff’ s pretext argument has
two distinct componentsirst, thatOfficer Evanss criticism of his alleged inability to work with
womenwas based on his protected status,sewbndthat her criticismnfluenced the
supervisors who give Lin the poor evaluations that led tevestual terminatiarPl.’s Opp’n at
10-16. It is conceivable thaplaintiff could show a genuine dispute oftergal factas to the first
part of his argument. On the one hapthintiff offerslittle excepthis personal opinion to show
that OfficerEvans’scriticisms were based on his protected staheye is no clainthat Officer
Evansmade any reference kan's sex, national origin, race, or skin tpa@dthere is no obvious
correlation between his sex, national origin, race or skin tone and a perceivetyit@abibrk
with women. On the other hand, in one of Lin’s three accounts of the incident garOf
Evans Officer Evans saithat“based on who you are, | already kntvatyou don't like
working with females.”Thatallegedstatement isroubling, and even though it doeg no
explicitly referenceany protected characteristigsmight be enough to create a jury issue.

The secongbieceof Lin’sargumenthowever -that Officer Evan's criticism influenced
the decisions of the supervisors who terminated Lin — has no supgoetrecord Plaintiff has
proffered no evidence thatanyof theofficers who gave him negative evaluations, including
Officers Omo and Whiteheadyen heard Officer Evaisscomments. Moreover, defenddras
offered abundant evidence that those officerssaveéralbthers repeatedly documentieir
detailed, specificriticisms of Liris performancenone ofwhich had anythingo do withLin’s
ability to workwith women. Only Lin$ “own personal opiniontonnects Officer Evahs
comments withotherofficers reports of Lins inability to handle particular situations, suspects,

andaspects of police workBu “the employee’s own personal opinion” is insufficient to prove

15



pretext.Colbert v. Tapella, 649 F. 3d 756, 759 (D.C. Cir. 2011) (internal quotation marks

omitted);see alsd/atel v. Alliance of Auto. Mfrs., 627 F. 3d 1245, 1247 (D.C. Cir. 20(H1)

“[plaintiff's] mere opinion” or “selfassessment” is irrelevant in an employment discrimination
claim; the proper inquiry is into “the perception of the decisionmaker”

Plaintiff haschosen not to contest the “abundant and uncontroverted independent
evidence’of his poor performance and safety concerfibereforeLin has not created a genuine
issue of material fact “as to whether employer’s [proffered legitimatedrsmniminatory] eason

was untrue.” Reeves v. Sanderson Plumbing Prods, Inc., 530 U.S. 133, 148 (2000). In addition,

defendant has offeremlsecondegitimate, nondiscriminatomeasorfor terminating plaintiff his
unsuitable conduct.l&ntiff hassimilarly failed to rebut this proffered reasavhich provides
further support fodefendant’smotion for summary judgmentence the evidence submitted by
Lin is not enough to convince a reasonable jury that his failure of training waexst oet
unlawful diseimination,anddefendant isentitledto judgment as a matter of ldwred. R. Civ.
P. 5@c); seealsoBrady, 520 F. 3d at 494. Defendant’s motion for summary judgment on
plaintiff's Title VIl employmentdiscrimination claim wilithereforebe granted.

V. Hostile Work Environment

Employers may not create or condone a hostile work environment. Such an environment
exists “[w]hen the workplace is permeated with discriminatory intimidation,uligliend insult
that is sufficiently severe or pervasive teealihe conditions of the victim’s employment and

create an abusive working environment.” Oncale v. Sundowner Offshore Servs., Inc., 523 U.S

75, 78 (1998) (internal quotation marks omitted). However, the “key terms . . . are ‘severe,’
‘pervasive,’ and ‘abusive,’” as not just any offensive or discriminatory concest o an

actionable hostile work environment.” Nuriddin v. Bolden, 674 F. Supp. 2d 64, 93 (D.D.C.
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2009). In Faragher v. City of Boca Raton, the Supreme Court articulated “demandimdgrds

for a hostile work environment claim, meant to “filter out complaints attacking theaoydin
tribulations of the workplace, such as the sporadic use of abusive language;rgkateéiokes,
and occasional teasing,” thus ensuring that “Title VIl does ecbine a general civility code.”
524 U.S. 775, 787 (1998) (internal quotation marks omitted). Ural@gherin determining
whether an environment is “sufficiently hostile or abusive” to be “both objectarely
subjectively offensive” enough to be actibieg the Court looks at “all of the circumstances,”
including: (1) the frequency of the discriminatory conduct; (2) the severibheafdnduct; (3)
whether the conduct is physically threatening or merely offensive; anchéther the conduct
unreasonablynterferes with the employee’s performanick.at 787-88.

Both partieshave submitted evidence that the Court has considered in deciding this
claim, so the motion is appropriately considered as one for summary judgment. Fed. R. Civ. P.
12(d) seeYates 324 F.3d at 725[his evidence is largely the same evidence that the parties rely
uponin theirmotions supporting and opposing summary judgmetth@®mployment
discrimination claimand it is similarly evident thahe parties agreenthe material facts that
form the basis for Lin’fiostile work environment claim.

Lin bases thatlaim on Officer Freedman'’s statements and actions. He claims that
Officer Freedman “did not treat him collegially or respectfully” and “imratdy engagetiim
in a negative manner.” Pl.’s Opp’n at 15. He also claims that she turned up the radio sd he coul
not hear police communications and engaged in “pranks to aggravate plaintiff,” suthngs d
too fast on a damp highwalgl. In addition, Lin claims that Officer Freedman and another

officer took him into a conference room and told him “not to worry about the rumors that
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Plaintiff had problems with female officers,” but would not tell him who was dprgdhe
rumors.Id. at 16.

None of thes allegatios are denietdy defendant, but defendant offers a different
interpretatiorof the events underlying these allegatidfm. examplewhile plaintiff discusses
Officer Freedman’s “immediate engag[ement] of him in a negative mandeaf’15,0fficer
Freedman describes a necessariiquing” that “[Lin] does not handle” and attributes this to
his “disinterestedattitude id., Ex. 11. Similarly, defendant does not deny that the speeding
incident happened, but stands by Officer Freedman’s claim that such speedswnedsing
park police officers would “do to one another when there [was] no one else on the road,” instead
of something “done to aggravate [Lin]d., Ex. 5.

These differing interpretations of the same evamid actions do not amount to “genuine
issue[s]of materialfacts].” Anderson, 477 U.S. at 247-48mphasis addedEven when all
inferences are drawn in the plaintiff's favor, these factual allegations aeeakia to “the
ordinary tribulations of the workplace” than discriminatoonduct that is sufficiently
“objectively and subjectively offensive” to form the basis of a hostile work envinohoham.
Faragher524 U.S. at 787. While it is clear that Lin “had a rocky working relationship” with
Officer Freedman, “neither the fregucy nor content of the interactions” that Lin describes
“amounts to severe and pervasive treatment sufficient to alter the condititis] of [

employment.”Singh v. U.S. House of Representatives, 300 F. Supp. 2d 48, 56 (D.D.C. 2004).

“Criticisms of a subrdinate’s work and expressions of disapproval (even loud expressions of
disapproval) are the kinds of normal strains that can occur in any office settingl.da aot
demonstrate a work environment . . . pervaded by discriminatahrParticularly gven that

Officer Freedman'’s criticisms were closely connecteldris work performance, the mere fact
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that Lin perceived them asegativeor uncollegial does not establifiatthey objectively met
the level ofpervasiveness, offensiveness, and seriousness required to make a hostile work
environment claimld.; seeFaragher524 U.S. at 787.

In addition to the lack of pervasiveness and severity, Lin has submitted no prabéthat
actions he complains @fere“the result of discrimination based on a protected status.” Lester v.
Natsios 290 F. Supp. 2d 11, 22 (D.D.C. 2008)r a TitleVIl hostile work environment claim
to succeed, the objectively offensive conduct must be connected to such discrim8egion.
Oncale 523 U.S. at 78. Nothing connects the allegedly abusive statements and conduct of
Officer Freedman and other Park Police employees to Lin’s Chinese natigimal male sex, or
Asian race and skin tongeePl.’s Opp’n at 7. Lin does not allege that any discriminatory
remarks were made. S& It is “important in hostile work environment cases to exclude from
consideration personnel decisions that lack a linkage or correlation to thectigiound of
discrimination,’” lest the federal courtbecome a court of persoehappeals.” Nuriddin v.

Goldin, 382 F. Supp. 2d 79, 107 (D.D.C. 2005) (quoting Alfano v. Costello, 294 F. 3d 365, 377

(2d Cir. 2002)). Because the actions about whiohcomplains were not sufficiently severe,
pervasive, or abusive to affect a term, condition, or privilederndd employment, and because
none of the actions had any clear connection to the claimed grounds of discrimohefeonant
is entitled to judgment as a matter of law.
VI. Conclusion

Defendant has offered a legitimaten-discriminatory reason feerminatingLin in
response to hismployment discrimination clainBecause.in has failed to offer any evidence
that the legitimate nediscriminatory reason was a pretext for unlawful discrimination,

defendant is entitled odgmen as a matter of lawn that claimIn addition, even viewed in the
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light most favorable thin, none of the evidence is sufficient for a jury to reasongdlyfor Lin
on the hostile work environment claim. Hence, defendant is entitled to judgment as afmatter
law on this claim as well.

The Courtwill thereforegrantdefendant’snotion for summary judgment on plaintiff's

employment discrimination claind separate ordeaccompanies this opinion.

/sl

JOHN D. BATES
United States District Judge

Dated: Septembd8, 2012
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