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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CAROL AHANMISI,
A/K/A CAROL EGWAOJE AHANMISI
F/N/A CAROL FITZGERALD

Plaintiff,
V. Civil Action No. 11-111§RBW)

U.S. DEPARTMENT OF LABOR

~ ~—r , \ /N N ) N N ,

Defendant

MEMORANDUM OPINION

The plaintiff in this civil case filed her Complaiptirsuant to the Freedom of Information
Act (“FOIA"), 5 U.S.C. 8§ 552 (2006¢ssertinghat the defendarminproperly withhéd agency
records that sheequested through tHeOIA. Complaint (Compl.”) 1 1. Specificdly, she
challengeshe defendans search for the requested documentbeisg inadequate and
unreasonable.Plaintiff's Memorandum of Points and Authorities In Opposition to Defengant’
Motion for Summary JudgmentRt.’s Oppn”) at 1. Currently before the Court is the
Defendaris Motion for Summary Judgment¥ef.'s Mot”).* For the following reasons, the

Court grants the defendant’s motion.

! In resolving this motin, the Court also considered the DefendaRieply Memorandum and Supplemental

Memorandum in Further Support of its Motion for Summary duelg (“Def.’s Reply”), the Declaration of Renata
Jones Adjibodou (“Adjibodou Decl.”), which was submitted with thfedeéant’s motion, and theupplementia
Declaration of Renata Jones jibdou (‘Adjibodou Supp. Det”), which was also submitted with the defendant’s
reply to the plaintiff's opposition to its summary judgment motion.
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. BACKGROUND

The plaintiff is Carol Ahanmisi, a/k/a Carol Egwaoje/&/KCarol Fitzgerald Compl. 1 1.
The defendant is the U.S. Department of Lalidr. On August 21, 2008, the plaintgént a
letter to the defendarst Office of Foreign Labor Certificatiorequesting through the FOlAfl
documents [relating to] a Form ETAs0, Applcation for Labor Certificatiofi filed on her
behalf. Compl. T 5id., Exhibit (“Ex.”) 1at 1 The plantiff sent a duplicate requdstthe
defendant on September 17, 2008. BeRéply at 12; Def!s Mot., Ex. A.

The Form ETA-750s an Application for Alien Employment Certificatipwhich the
Department of Labor accepts from employers “seeking to bring foreign mgarite the United
States. Adjibodou Ded. 11 4, 12.The plaintiff maintainsthat her ETA750 was filedby her
employer with the District of Columbia Department of Employment Servaresr before April
30, 2001.” Pl’s Oppn at 1. She now requests a copy of this foreign labor certification
application (FLCA”) for use in her impending immigration proceedings. Compl._{ 3Eid.1
at 1; Defss Mem. at 1.

On May 19, 2009, the defendantormedthe plaintiffby letterthat“the records you
have equested do not presently exi€béf.s Mot. at 2,Compl.,Ex. 2at 1, which the plaintiff
characterizes as aro recordsletter; Compl. 6. The defendant subsequengisponded to
the September 17, 2008 request on July 2, 2009, with arfotizereords response.”Def.’s
Mot., Ex. C.

The plaintiffformally administrativelyappealed the defendant’s response through a letter
dated September 30, 2009. Compl., Ex. 3. The defendant replied on July 29, 2010, by again
informing the plaintiffthat it found “no documents responsive to [the] request.” CoBxl4at
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1. The plaintiffthen brought this action on June 17, 2GEEkingan injunctioncompeling the
defendant to produce records responsive to her FOIA req&est.GenerallCompl.

The defendant defends the adequacy of its search lettbesent to the plaintif$
attorney denying the plainti administrative appeal anddeclaration®f Renata Jones
Adjibodou, the Program Manager for the Office of Foreign Labor Certificatiome
Employment and Training Administrationeacy at the Department of Labsubmitted with
the defendans summary judgment motion and its reply to the plaistdpposition to that
motion. SeeCompl., Ex. 4 at lAdjibodouDed.; Adjibodou Supp. Decl. In the defendant’
July 29, 2010 letter, William W. Thompson, the Associate Solicitor for Management and
Administrative Legal Services withithe Department of Labor, representeat tre Office of
Foreign Labor Certificationperformed a second search for this requasivo agency
database$for any references to Carol &goje Ahanmisi or” her employer, “Christ Chidueme
[of] Songhai Restaurant.” Compl., Ex. 4 at 1. He advised the plaintiff's attorney tlsatattos
yielded“no application by Chris Chidueme, Songhai Restaurant, on behalf of Carol Egwaoje
Ahanmisi”in either of the two databaselkl. The defendant has explained in the course of this
litigation thatthetwo databases searched were examined because tHelhemly systemgit]
use[s]to retain information regarding the type of record [tHaipiiff is seeking’ Def.’s Reply
at 3.

In her declaration, Ms. Adjibodou stated that the defendaratslity to find the
plaintiff’s FLCA in either of the tew databases causedatbeleve that the District of Columbia
Department of Employment Servicgdosed thgplaintiff’s] application prior to July 2004[dr
[thaf the application was never filédAdjibodou Ded. 1 19. Andbecause the defendast

Records Disposition Scheld@uor Alien Employment Certification Filégsequiresthe destruction

3



of FLCA records five years afténe date that a final determinationissued’ the defendant
furtherbelievesthatthe records requested by the plaintiffive been destroyed. AdjibodDed.

1 2Q Def.s Reply at 5.Ms. Adjibodou subsequently stated in her supplemental declaration that
if a hard copy oftheplaintiff’'s FLCA has not been destroyed, there is a chance it could have
been transferred to the National Archives and Recorasiridtraton Federal Records Center

and stored “within one of the millions of boxes in the [Federal Records Center].” Adjibodou
Supp. Decl. § 11. The defendant poitt“a search based on the remote possibility that . . .
[the] records exist, without any evidence of their existence, would be undulynbarde,

require unreasonable use of . . . resources, and likely take many ydars.”

II. STANDARD OF REVIEW
Summary judgment is appropriate whéttee movant shows that there is no genuine

disputeas to any material fatt.Fed. R. Civ. P. 56(aseeSummers v. U.S. Depdf Justice 140

F.3d 1077, 1080 (D.C. Cir. 1998) (explaining tipeculiar nature of the FOlAas it relaes to
summary judgment review)To prevail in a FOIA suit, “the defending agency must prove that
each document that falls within the class requested either has been produced, isiaivlieleort

is wholly exempt from the A inspection requirements.” Founding Church of Scientology of

Wash., D.C., 610 F.2d 824, 837 (D.C. Cir. 1979) (quduagl Cable Television ASB v.

F.C.C., 479 F.2d 183, 186 (D.C. Cir. 19)3)
When seeking summary judgment based on the reasonableness of its search, an agency
“must show beyond material doubt . . . that it has conducted a searchaldgs@bculated to

uncover all relevant documeritaVeisberg v.U.S. Dept of Justice, 705 F.2d 1344, 1351 (D.C.

Cir. 1983). Additionally, the “agency must show that it made a good faith effort to canduct

search for the requested recofd®glesby v.U.S. Dept of Army, 920 F.2d 57, 68 (D.C. Cir.
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1990). Importantly the“issue isnot whether any further documents might conceivably exist but
rather whether the governm&nsearch for responsive documents was adefjulate(quoting

Perry v. Block 684 F.2d 121, 128 (D.C. Cir. 1982) (emphasis in origin&jhile there is no
“requirement that an agency sdmaewvery record system . .[an] agency cannot limit its search

to only one record system if there are others that are likely to turn up the informesfuested.”
Oglesby 920 F.2dat 68 Finally, summary judgment may be awarded based on information
provided by the agency in affidavitstife affidavits are ‘felatively detailed and non-conclusory,

and . . . submitted in good faith. SafeCardServs., Inc. v. S.E.C., 926 F.2d 1197, 1200 (D.C.

Cir. 1991) (quoting Ground Saucer Watch, Inc. v. CIA, 692 F.2d 770, 771 (D.C. Cir. 1981)).
[11.LEGAL ANALYSIS

The question before this Court is whether the defermarducted dreasonable’search
in response to thEOIA requesifiled by the plaintiff The defendarttas explaineth detailthe
steps it took to comply with the plaintgfrequest, doing so not only in a letter to the piiibtit
in two separate agency declaratiorGompl.,Ex. 4; AdjibodouDed. {{ 1821; Adjibodou Supp.
Ded. 11 911. While the plaintiff has attacked the declarations as insufficieidémonstrate
the purported thoroughness and completeness of the sa@rch@ppn at 45, such a claim has
little merit gven the exactness with which teearch was described. Specifically, the defendant
detailed the databases searchedAsii®odou Decl. § 18; Adjibodou Supp. Decl. T 9, the search
terms used, Adjibodou Supp. Decl. { 10, and provided an explafatiwhy the reuested
documents were not located, Adjibodou Decl. 11 20, 21. As swehgency affidavits are

satisfactorly “detailed and non-conclusory.” SafeCard Servs., Inc., 926 F.2d at 1200. é@¢or do

the Court find any basis for deeming theclarationsontroverted byroof of bad faith.



The defendant searched two agency databases using the searcR&oh&hanmisi,
Egwaoje(sic), Ahanmisi, Carol Eqwaojésic) Ahanmisi, Songhai Restaurant and Chris
Chidueme.? Adjibodou Supp. Decl. 11 9, 10he Permaent Backlog Systeris an agency
database thatlentifies archived labor certification records. Adjibodou Supp. Decl. h@. T
Paradox databasmntainghetext of the infomation related to the filed FLGA Id. Together,
they are the only systems udgdthe Office of Foreign Labor Certificatidto retain
information regarding the type of record [the p]laintiff is seeking, and thube@nly resources
available to search for the documents [the p]laintiff has requesteds Beply at 3 (citing
Adjibodou Decl. { 18).

The plaintiff s challenge to the search is paltased orthe fact that theefendants
searchwould “impliedly [take] a few minutésand is thus unreasable and inadequate. Bl.
Oppn at 5. But the reasonableness of a search depends lesdiametitdakes to conduct the
searchand more on the thoroughness with which it is conducse#Weisberg 705 F.2d at
1351 (“What the agency must show beyond material doubt is that it has conducted a search
reasonably calculated to uncowdirrelevant documents); Goland v. CIA, 607 F.2d 339, 369-
70 (D.C. Cir. 1978) (per curiam on motion to vacate and petition for rehearing) (“[A]nyaigenc
required only to make reasonable efforts to find responsive materials; it igjniédeto

reorganize its filing system in response to each FOIA reqiest. Founding Church of

2 Ms. Adjibodou’ssupplemental declaration lists “Eqwaoje” agmanused to conduct the defendant’s

searchinstead of Egwaoje” AbjibodouSupp. Det at 3 Indeed, at numerous points within the communications
between the parties, several names used to conduct the search are speBesientgnSeeCompl., Ex. 1 at 1
(requesting “documents relating to the immigration case of Carol AkaRkitgerald(emphasis added)y., Ex. 2 at

1 (response to FOIA request concerning CEdvaojeAhanmisi (emphasis added))he Court finds that thse
misspellings aréypographical errorsconsideringhatmost correspondence between plagties identify the

plaintiff’s middle name aSgwaoje Compl, Ex. 4at 1, Def’s Mot, Ex. Bat 1, Def’s Mot, Ex. Cat 1

Nevertheless, even if the use of tlifferent names is not attributable to typographical errors, the fads that

the defendant used sufficient identifying search terms to satisfyriieb of conducting a “reasonable” searSee
Weisberg 705 F.2d at 135XkeealsoPhysicians for ldman Rights v. U.S. Dépof Defense675 F. Supp. 2d 149,
164 (D.D.C. 2009}"[T]here is no brightline rule requiring agencies to use the search terms proposed in a FOIA
request.”).
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Scientology, 610 F.2d at 83¢larifying that“the competence of any recossksarch is a matter
dependent upon the circumstances of the caisé’thée’ caliber of the searc). Searchinghe
only two databases in which the responsive records could bd &atisfies the agensyburden
that its search baeasonably calculated to uncover all relevant docunieMsreover, he
results of a search are not determinative of whether the searcuesate Amuso v. U.S.

Dept of Justice, 600 F. Supp. 2d 78, 89 (D.D.C. 2009).

The plaintiff also deems the seafthadequatébecause the Department of Labor did
not includethe namé Fitzgerald as a search term used to conducséarch, as she requested.
Pl.’s Oppn at 6. However, ‘there is no brightine rule requiring agencies to use the search

terms proposed in a FOIA request.” Physicians for Human Rights, 675 F. Supp. 2d Bhé64.

defendant searched its databases usiagerms;Carol Ahanmisi, Eqwaoje, Ahanmisi, Carol
Eqwaoje Ahanmisi, Songhai Restaurant and Chris Chidu@rdjibodou Supp. Decl. 1@

list “reasonably tailored to uncover documents responsive to the FQlAs&dPhysicians for
Human Rights, 675 F. Supp. 2d at 16%hile the ternt‘Fitzgerald may have added to the
completeness of the seards absence from the list of search tednsesnot underminghe
“reasonablenessf the searchespecially in light of the unique, identifying terms alreadgd
and the specific recottthie plaintiff was trying to discoverThe defendant could not locate any
“responsive records . . . as a product of this search process, and [the Office of Ealveign
Certification]. . . did not find any evidence that an@A related to [the p]laintiff was processed
by a [State Workforce Agency] or [the Employment and Training Administritor transferred

to the [Backlog Elimination Center$] Def.'s Reply at 6.S0 long as an agenswtisfies the

% Seenote?2, supra



standard of reasonabkess,“a court need not quibble over every perceived inadequacy in an

agencys response, however slight.”_Physicians for Human Rights, 675 F. Supp. 2d*at 164.

Finally, the plaintiffs assertion thdthe Defendant falls short in its attempt to show that
the records could not have been located elsewheres"Oppn at 5, is misguided. Tprevail
on summary judgmemt a FOIA casea defendant must condu@ search reasonably calculated
to urcover all relevant documernitd)Veisberg 705 F.2d at1351, not “document tlagef of

documents it cannot find,” Boyd v. Exec. Office of U.S. Attorneys, 741 F. Supp. 2d 150, 155

(D.D.C. 2010) (quoting Roberts M.S. Dept of Justice No. 92-1707, 1995 WL 356320, at *2

(D.D.C. Jan. 29, 1993))Because a defendant hasabligation to Search every record systém
for a requested docwant, Oglesby 920 F.2d at 68, the defendant was not compellecaraise
for a hard copy of thdocument in the Federal Records Cemntghe absence of gmeasonable
likelihoodthat it wouldbe found there. As courts have long recogniaeskarch reasonably
calculated to uncover all relevant documentllishat is required for a defendant to prevail on
its summary judgment motion, and the defendant hersdtésfied that bureh byshowng that it
searched the only databases the Office of Foreign Labor Certificatiotoueestronically retain
thetype ofrecord requested by the plaintiff.
V. CONCLUSION
Based on the defendant’s declarations, the Court concludes that the defendanédonduc

searches reasonably tailotedocate recordpotentiallyresponsive to the plaintif’ FOIA

4 While the plaintiff citesCanning v. U.S. Depof Justice 919 F. Supp. 451 (D.D.C. 1994as support for

her positiorthat an agencg search is inadequate when the search mateaclude bottknownnames of the subject
in question, the facts in our case are distinguishébl@anning the Federal Bureau of Investigation was aware that
the subject of a FOIA request, Charles Zimmerman, was known also as Charfésgham, and yet declined to
perform an additional search under the name “Charles Cunningharthis tase, the term “Fitzgerald” is an
additional identifier for Ms. Carol Ahanmisi, and is not an entirely diffeidentifier under which responsive

records could have beéocated




request. The defendant has therefdeenonstrated that there are no genuine issues of material
fact in disptie regarding its compliance with its seaothigations undethe FOIA, and that it is
entitled to judgment as a matter of law. Accordingly, the Court will grant tleadaht’'s motion

for summary judgmertt.

REGGIE B. WALTON
United States District Judge

The Court will contemporaneously issue an Order consistenthigtviemorandum Opinion.
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