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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.,

Plaintiff,
Civil Action No. 11-1121 (BAH)
V.
Judge Beryl A. Howell
U.S. DEPARTMENT OF JUSTICE,

Defendant.

MEMORANDUM OPINION

Plaintiff Judicial Watch, Inc. brings this action against the United States Depadme
Justice (“DOJ”) under the Freedom of Information Act (“FOIA”), 5 U.S.C. §&%q. seeking
injunctive relief. Pursuant to the FOIA, the plaintiff requested records from the defendant
relating tothe alegedcriminal investigatiorand prosecutorial deliberatioresgardinga man
named Omar Ahmad, who is a-fmunder of an organization called the Council on Aoger
Islamic Relations (“CAIR”) In response to the plaintiff's FOIA requeste tlefendant fased
to confirm or deny the existence of certain categories of potentially regpaasords, and the
issue before the Court is whether those responeesappropriate under the FOIA.

. BACKGROUND

A. Holy L and Foundation Prosecution

OnNovember 30, 2005 federalgrand jurychargedan organizatioralledHoly Land
Foundation for Relief and DevelopmdftLF”") and several of its executivesth 42 criminal
countsfor their alleged material suppadHarakat alMugawamah alslamiyya (“Hamas”}—a
groupthatthe United Stategovernment considers a terrorist organizatiSeeSuperseding

Indictment,United States v. Holy Land Fourfdr Relief& Dev,, No. 3:04CR-240 (N.D. Tex.

Dockets.Justia.com


http://dockets.justia.com/docket/district-of-columbia/dcdce/1:2011cv01121/148754/
http://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2011cv01121/148754/23/
http://dockets.justia.com/

Nov. 30, 2005), ECF No. 233n prosecuting the case, the United States subnaitigdt of
Unindicted Co-Conspirators and/or Joint Venturers,” which containeaktinesof 246

individuals and organizations “for which [the Government] intended to prove were engaged in
supporting Hamas.” Pl.’s Mem. P. & A. Opp’n to Def.’s Mot. Summ. J. & Supp. Pl.’'s Cross-
Mot. Summ. J. (*Pl.’s Opp’n”) at 3, ECF No. 13 (quotidgcl. of Michael Bekesha (“Bekesha
Decl.”) Ex. A at 5, ECF No. 13)1 The list was not originally filed under seal and was available
to the public for some period of time befdr@ng placed under seal by the Tesesdrict court.
SeeDef.’s Response to Pl.’s Statement of Material Facts Not in Dispute (S[EWIF

Response”) B—4, ECF No. 18PI.’s Statement of Material Facts Not in Dispute (“Pl.’s SMF”)

1 4, ECF No. 13.

While the pleadings and evidence from ttieF trial were sealed by the Texasuct, the
partiesagreethatOmarAhmad’'s name appeared in some of the evidence that was introduced
during theHLF trial. SeePl.’s SMF{ 5; Def.’s SMF Response | Bhe plaintiff ako contends
that Ahmad’s name appeared on thist of Unindicted CeConspirators and/or Joint
Venturers,” though the defendant refuses to confirm or deny thdt BeePl.’s SMF {3; Def.’s
SMF Response  Five of he defendants, includirthe HLF, were convictedn all counts in
November 2008, and theyppealedheir convictions to the Fifth CircuitSeeUnited States v.
El-Mezain 664 F.3d 465th Cir. 2011). In reviewingome of the evidengaesented at trial
the Fifth Circuit summarized ewaedicethat Ahmad, by virtue of his leadership role in an

organization known as the Palestinian Committee, was affiliated with and perhzgxs tioe

! Notwithstanding the fact that the list was publicly available when initiéélgt, the Government’s position is that,
because the contents of the list have “been sealed by two federal distrigtinoluting this one,” it can “neither
confirm nor deny whether Omar Ahmed’s name was on the list.” Def.I|5 Bésponse §.
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control the HLF.1d. at 536-312 Despite the apparent existence of evidesmenecting Ahmad
to theHLF's illegal activities the governmerttasnever formally pursued his prosecution. Pl.’s
Opp’'n at 5.

In April 2011, Patrick Poole, a journalist and counter-terrorism consultant, published a
series of articles and blog posts concerning the Department of Justicelsrdeoisto prosecute
Ahmad. Decl. of Patrick S. Poole (“Poole Decl.”) ¥5, ECF No. 13-3. Pooktates that he
based the articles on his conversations Witgh-ranking” DOJ officials who spoke to him on
the condition of anonymityld. {1 12, 14.Poole also states that® of his anonymousources
allowedhim to review a copy of March 31, 201nmemorandum entitled “Declination of
Prosecution of Omar Ahmadld. § 13, 15.

On April 15, 2011, Rep. Peter King, the Chairman of the HQgeamitee onHomeland
Security wrote an open letter to Attorney General Eric Holder regardingllingeddecision not
to prosecute AhmadSeeDecl. of Vanessa R. Brinkmann (“Brinkmann Decl.”) Ex. D, ECF No.
11-1. In the letter, Rep. King asserted that he had been “reliably inforthat"high-ranking
officials at Department of Justicéad “usurped” the decision niat file charges against Ahmad
over the “vehement and stated objections” of individuatlkin the FBI and the U.S. Attorney’s

Office for the Norhern District of Texasld. at 3

2 In paticular the Fifth Circuit stated:

Wiretap evidence from 1999 further supported an inference that the Ral€stimmittee was
intimately involved in the activities of HLF. For example, two 1999 conversations were
intercepted involving Omar Ahmad, who wasnember of the Palestine Committee and was also
associated with the IAPAhmad was neither an employee nor a board member of HLF but he was
heard influencing HLF businessin Baker Wiretap No. 33, Ahmad instructed HLF employee
Haitham Maghawri, over Mdmwri's protest, to send money to Lebanon because Baker had
promised to give Ahmad $50,000 for a project thdreanother conversation, Ahmad instructed
Baker on the compensation to be paid teM#zain for his fundraising workThe two men also
joked about the telephone being bugg&gcause Ahmad had no relationship to HLF other than
his connection to the Palestine Committee, his conversatioost HLF business and projects
suggest that the Palestine Committee controlled HLF even aftedeijnation of Hamas as a
terroristorganization.

El-Mezain 664 F.3d at 536B1.



Several days after Rep. King sent his letéétorney General Holder held a press
conference in Washington, D.C., during whicleporter asked:

Representative Peter King wrote you a letter earlier this month askin@ iR/

and other unindicted econspirators in the Holy Land Foundation case were not
prosecuted and who ultimately approved the decision. He asked foroyou t
respond yesterday. Who wasvhy weren't they prosecuted and who was
ultimately responsible for maig that deaion not to prosecute?

Pl.’s SMF |7. Attorney General Holder replied:

Well, here’s a—people don’'t have that quite right. | mean the decision wasn’t
necessarily about CAIR as it was about a guy, a person, an individual. But that
being the case, the decision . . . which was reached in this administration, the
same that was reached in the Bush Administration, a determination was made that
for a variety of reasons, looking at the facts and the law, prosecution would not be
appropriate. A review was done of that decision in this Administration and the
conclusion was reached that [the] earlier decision was an appropriate one . . . [The
final decision] was done by career folks looking at the evidence. And you know,
as Attorney GeneraHif some blks—some people think that my hand’s in every
decision that's made, especially those they disagree buttthat is not the case.

B. FOIA Requests

On May 9, 2011, thelaintiff submittedseparaté-OIA request to the éfendant’s Office
of Information Pdicy (“OIP”) and National Security Division NSD”). Both requests sought
the production of:

a) The March 31, 2010 memorandum entitled “Declination of Prosecution of Omar
Ahmad” from Attorney General [sic] David Kris to Acting Deputitorney General
Gary Gindler.

b) Any and all communications, contacts or correspondence between the Office of the
Attorney General (“AG”), the Office of the Deputy Attorney General (®A or the
Office of Associate Attorney General (“Assoc. AG”) and the Council on Asaeri
Islamic Relations (CAIR) or any CAIR affiliated groups concerning, regaraing
relating to the prosecution or declination of prosecution of Omar Ahmad.

c) Any and all communications, contacts or correspondence between the Office of the
AG, the Office of DAG or the Office of the Assoc. AG and the U.S. Congress
concerning, regarding, or relating to the prosecution or declination of prosecution of
Omar Ahmad.



d) Any and all communication, contacts or correspondence between the Office of the
AG, the Office of theDAG, or the Office of the Assoc. AG and the White House or
the Executive Office of the President concerning, regarding, or retatihg
prosecution or declination of prosecution of Omar Ahmad.

e) Any and all communications, contacts or correspondenaebatthe Office of the
AG, the Office of the DAG, or the Office of the Assoc. AG and the U.S. Attorney’s
Office of the Northern District of Texas concerning, regarding, or ngjat the
prosecution or declination of prosecution Omar Ahmad.

Brinkmann Becl. | 3; Decl. of Mark A. Bradley (“Bradley Decl.”) 2, ECF No. 11-2. The
requests coverdtietime period fromJanuary 20, 2009 through May 1, 2011. Brinkmann Decl.
Ex. Aat 2 Bradley DeclEx. Aat 2 The plaintiff did not receive a determinatioarh either
the OIP or the NSvithin twentyworking days of filing its FOIA requests, and therefore it filed
the instant action on June 17, 20HBeeCompl. 11 9, 13, ECF Ng.%ee als® U.S.C.
8552(a)(6)(C)(i)(providing for constructive exhaustionadministrative remedies after twenty
working days). In an effort to resolve this matter without further actiohdout, the parties
agreed that theedlendant would continue to process the requests and produce aeyemopt
recordsn its possessiohy December 5, 2011SeeJoint Notice of Proposdérodic. Scledule
(“Joint Notice™) 2, ECF. 9.

The OIP and the NSD condecktsearches for documents responsive to categories (b) and
(c) of the plaintiff's FOIA requestsSeeBrinkmann Decl. %; BradleyDecl. 3. Both
components, however, refused to confirm or deny the existence of any records vesjponsi
categories (a), (d), and (e) of the plaintiff's FOIA requestsng FOIA Exemption®, 6, and 7.
SeeBrinkmann Decl. Ex. [t -2 (“Insofar as yo are seeking internal records regarding an
alleged prosecutorial decision, | can neither confirm nor deny the existencesafcn

records.”); Bradley Decl. ExB at 1(“To the extent your request concerns a decision to



prosecute and/or decline to prosecute an individual, we are unable to confirm or deny the
existence of such records.”).

Beginningon July 1, 2011the OIP searched the electronic database of the Departmental
Executive Secretarigtvhich contains records from January 1, 2001 to the prasangthe key
words “Omar Ahmad” and “CAIR."Brinkmann Decl{ 7. OIP also initiated an electronic and
paper search of the Offis®f the Attorney @neral(“OAG”), Deputy Attorney @Gneral
(“ODAG"), and Associatéittorney General (“OASG”) Id. 1 89. As a result of tise
searcheghe OIP located two responsive documents, which the OIG produced to the plaintiff in
full on December 5, 2011Seed. Ex. D at 1. The produced documents included the above-
referencedetter from Rep. Peter King tot#drney GeneralHolder as well as the defendant’s
responséo Rep. King's letterauthoredy Assistant Atorney GeneralRonaldWelch See
Brinkmann Decl. Ex. D at 3-5. Likewise, the NSD asked all personnel of the Offioe of t
Assistant Attorney General (“OAAGto search their paper and electronic files for responsive
records Bradley Decly 3. TheNSD’ssearcHocated only one responsive recorthe-same
April 15, 2011letter from Rep. King to orney GeneralHolder. Id. The NSD did noperform
asearchof the operations files afs Office of Intelligence (“OI”) in response to plaintiff's FOIA
request because tleaistence or noexistence of files in the Q¢ a classified fact under
Executive Order 1,326. Id. 1 9.

After conferring for a peod of two weeks following the defendant’s production, the
plaintiff was not satisfied with theefendant’s response, and the parties agreed that dispositive
motions were necessargeelointStaus Report 2-3, ECF. 10. The plaintiff does not contest
the adequacy of the defendant’s search for records responsive to catéjames(€) of the

plaintiff's FOIA request.SeePl.’s Opp'n at 9. Rather, the plaintiff only contests the



appropriateness of the defendant’s responses regarding categories (a), @), landending

before the Court are the defendant’s Motion for Summary Judgment, ECF No. 11, and the
plaintiff's CrossMotion for Summary Judgment, ECF No. 14. For the reasons discussed below,
the Court grants the defendant’s motion and denies thaifflaimotion.

. STANDARD OF REVIEW

Congress enactete FOIA to promote transparency across the governnieees
U.S.C. 8§ 552Quick v. U.S. Dep’t of Commerce, Nat'l Inst. of Standards & T&@h. F.Supp.
2d 174,179 (D.D.C. 2011). The Supreme Coasg &xplained that the FOIA is “a means for
citizens to know ‘what their Government is up to.” This phrase should not be dismissed as a
convenient formalismlt defines a structural necessity in a real democrabat’| Archives &
Records Admin. v. Favisb41 U.S. 157, 171-172 (2004) (citation and internal quotation marks
omitted). “The basic purpose of FOIA is to ensure an informed citizenry, vital to the fumgioni
of a democratic society, needed to check against corruption and to hold the governors
accountable to the governedNLRB v. Robbins Tire & Rubber Cd37 U.S. 214, 242 (1978).

As a result, the FOIA requires federal agencies to release all recordssrespiora request for
production. Seeb U.S.C. &52(a)(3)(A). Federal courts aretlaorized under the FOIA “to
enjoin the agency from withholding agency records and to order the production gieaicy a
records improperly withheld from the complainanid: 8 552(a)(4)(B).

This strong interest in transparency must be tempered, howsytre “legitimate
governmental and private interests [that] could be harmed by release of tygrési of
information.” United Techs. Corp. v. U.S. Dépf Defensg601 F.3d 557, 559 (D.Cir. 2010)
(internal quotation marks omittedyee also CritichMass Energy Prect v. Nuclear Regulatory

Commn, 975 F.2d 871, 872 (D.C. Cir. 1992). Accordingly, Congress included nine exemptions



permitting agencies to withhold information from FOIA disclosusees U.S.C. § 552(b).
“These exemptions are expligimade exclusive, and must be narrowly construédilher v.
Dep't of the Navy131 S. Ct. 1259, 1262 (2011) (citations and internal quotation roarikied);
see also Pub. Citizen, Inc. v. OfficeMgmt. & Budget 598 F.3d 865, 869 (D.C. Cir. 2010)
(“FOIA allows agencies to withhold only those documents that fall under one of ninicspeci
exemptions, which are construed narrowly in keeping with FOIA’s presumptionandé
disclosuré. (citations omitted)).

When a FOIA requester properly exhaustsadministrative remedies, it may file a civil
action challenging an agency’s response to its req&ess U.S.C. $52(a)(4)(B);Wilbur v.
CIA, 355 F.3d 675, 677 (D.C. Cir. 2004). Once such an action is filed, the agency generally has
the burden of demonstrating that its response to the plaintiff's FOIA requeappapriate.
When an agency'’s response is neither to confirm nor deny the existence of responsive
documents—commonly known asséomarresponsé—the agency “must demonstrate that
acknowledgng the mere existence of responsive records would disclose exempt inborinati
Electronic Privacy Info. Ctr. v. NSA&78 F.3d 926, 931 (D.C. Cir. 2012). ‘Glomarcases,
courts may grant summary judgment on the basis of agency affidavit®ttiain‘reasonable

specificity of detail rather than mere conclusory statements, and if thewacalled into

3 Glomarresponses areamed for thédughes Glomar Exploren ship used in a classified Ceaitintelligence
Agency projectto raise a sunken Soviet submarine from the floor of the Pacific Ocean teréoewmissiles,
codes, and communications equipment onboard for analysis by Unitesl 18ttty and intelligence experts.™
Roth v. U.S. Dep't of Justic642 F.3d 1161, 114D.C. Cir. 2011)quotingPhillippi v. CIA 655 F.2d 1325, 1327
(D.C. Cir. 1981).

In the 1986 Freedom of Information Reform Act, Congress codifiebB2§c) the use of @lomarresponse for the
following three limited categories of agency records: (1) law enforcereeords described in362(b)(7)(A),

which if disclosed could reasonably be expettehterfere with enforcement proceedings; (2) informant records;
and (3) certain classified records maintained by the FBI. Pub. L. Ne/®%81801-04, 100 Stat. 3207, 32818

to 320750 (1986);see5 U.S.C. 852(c) (for these excluded categoriesexfords, allowing agencies to “treat the
records as not subject to the requirements of this sectee®)also Benavides v. DE#6 F.2d 751, 7553 (D.C.
Cir. 1992) (construing the phrase “not subject to the requirements oéthisns to “permit Glanarization where

the information’s status has not been officially confirmed, but to pemalysis under other exemptions like that
afforded any other document sought under FOIA, where the status has beernrseddnf The defendant does not
rely upon§ 552(c)here



guestion by contradictory evidence in the record or by evideihagency bad faith.ld.
(quotingGardels v. CIA689 F.2d 1100, 1105 (D.C. Cir. 1982)). “The supporting affidavit must
justify theGlomarresponse based ‘general exemption review standards established in non-
Glomarcases” Id. (quotingWolf v. CIA 473 F.3d 370, 374-75 (D.C. Cir. 2007)).
1. DISCUSSION

In this action, the parties have genuine disputes of material fact. Both parties agree
that Ahmad’s name has been referenced in connection with the criminal activieE, that
Rep. King wrote a letter to the Attorney General regarding a decision not toygmsdmad,
and that Attorney General Holder referenced a decision not to prosecute “ggusom@, an
individual.” SeePl.’'s SMF {15, 7; Def.'s SMF Response {1 5 The parties disagree as to the
legal import of those factddence, th&Court must considexhether the deindant’s refusal to
acknowledge the existencemon-existence of responsive records was appropriate aitder
FOIA Exenptions 5 or Gand7(C); andio what extena Glomarresponse was unavailable
because the defendant officially acknowledged the existef potentially responsive recorts.

A. Glomar Response Under FOIA Exemption 7(C)

A Glomarresponse is “an exception to the general rule that agencies must acknowledge
the existence of information responsive to a FOIA request and provide specific, narsconcl
justifications for withholding that information.Roth 642 F.3d &1178. Thus, &lomar
response allows an agency to respond to a FOIA request by neither confionohgnyinghe

existence of anrecords responsive to the request, on the grounds that “confirming or denying

* The defendant produced the letter from Rep. King to Attorney GenelaéH and that letter is publicly available,
and so the defendant does not contest the existence or substance of th&deBankmann Decl. Ex. D at-31.

® As the parties did in their briefing, the Court will consider Exemptioasd 7(C) together because the analysis
under both is substantially similaGee, e.gColeman v. Lappin680 F. Supp. 2d 192, 196 (D.D.C. 2010) (“With
respect to the Court’s inquiry into the privacy interests and public st¢esé stake, the analysis under Exemptions 6
and 7(C) is substantially similar.”).



the existence of records would itself ‘cause harm cognizable under a[] F&dat®n.” Id.
(quotingWolf, 473 F.3dat 374). The responses by the defendant to categorie&@japnnd (e) of
the plaintiff's FOIA requests wer@lomarresponses.

FOIA Exemption 6 protects from public disclosure “personnel and medical files and
similar files the disclosure of which would constitute a clearly unwarrant@sion of personal
privacy.” 5 U.S.C. 8 552(b)(6). Exemptio{Cj similarly protects from public disclosure
“records or information compiled for law enforcement purposes . . . [the production of which]
could reasonably be expected to constitute an unwarranted invasion obppraa@cy.” 1d.
8552(b)(7)(C). The “harm cognizable” under both exemptions is an “unwarranted invasion of
personal privacy,” which must be “clear[]” under Exemption 6, but need only “reasdyably
expected” under Exemption 7(Cyee id88 552(b)(6)552(b)(7)(C). Thus, the ambit of
Exemption 7(C) is “somewhat broader” than that of Exemptjan@ therefore if the alleged
records at issue here were “compiled for law enforcement purposes,” thé\Gauwid have no
need to consider Exemption 6 sepdyabecause all information that would fall within the scope
of Exemption 6 would also be immune from disclosure under Exemption 7RO}t 642 F.3d
at 1173(internal quotation marks omittedee alscAm. Civil Liberties Union v. U.S. Dep't of
Justice(*ACLU), 655 F.3d 1, 6 (D.C. Cir. 201T)'Exemption 7(C) is more protective of
privacy than Exemption 6’ and thus establishes a lower bar for withholding m&terial
Furthermore, “[ijn determining whether the existence of agency reeeta®nfits a FOIA
exemption, courts apply the general exemption review standards establishedSiloman-
cases.”Wolf, 473 F.3d at 374Therefore, the Court wifirst applythe review standard

established for Exemption 7(C) in deciding wheth&l@marresponse was appropridteNext,

® The plaintiff does not contest that the records that it seeks would havécbemiled for law enforcement
purposes,” a preredgite for application of any part of Exemption See, e.gKeys v. U.S. Dep’t of Justic830
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the Court will evaluate the availability ofGlomarresponse for the particular records requested,
in light of the plaintiff's contention thahe defendantlfas previously associated Ahmad with
criminal activity.” Pl.’s Reply in Spp. Cross-Mot. Summ. J. (“Pl.’'s Reply”) at 4, ECF No. 20.

“In deciding whether the release of particular information constitutes aratuamted’
invasion of privacy under Exemption 7(C), [a court] ‘must balance the public interest in
disclosure against én[privacy] interest Congress intended the Exemption to prote&CLU,
655 F.3dat 6(quotingU.S. Dep't of Justice v. Reporters Comm. for Freedom of P488sU.S.
749, 776 (1989))see also Nation Magazine v. U.S. Customs Sétvi-.3d 885, 893 (D.C. Cir.
1995) (“The courts have construed [Exemptio@)f@s permitting exemption if the privacy
interest at stake outweighs the public’s interest in disclosurELig relevant public intereftr
purposes of this balancing “focuses on the citizen’s right to be informed about what the
government is up to,” which includes “[o]fficial information that sheds light on ancyte
performance of its statutory dutiesReporters Committed89 U.S. at 773. When, however,
“the requester does not intend to discover anything about the conduct of the agency that has
possession of the requested records,” that public interest is not fostered, andraagailing
privacy interest will prevailld.; see also Nat'l Ass’n of Retired Fed. Emps. v. Horner
(“NARFE), 879 F.2d 873, 879 (D.C. Cir. 1989) (“[S]Jomething, even a modest privacy interest,
outweighs nothing every time.”).

The D.C. Circuit has recognized that “Exemption 7(C) takes particular note ofdhg st
interest of individuals, whether they be suspects, withesses, or investigatordyeémgot
associated unwarrantedly with alleged criminal activitprinkelberger v. Dep’t of Justic606

F.2d 779, 781 (D.C. Cir. 199Qnternal quotation marks omitted)hus,‘revelation of the fact

F.2d 337, 340 (D.C. Cir. 1987) (“[I]n order to prevail on an exemption 7 ctagrgovernment must bear its burden
of demonstrating both the threshold laviagnement purpose and the danger that at least one of the specified harms
would flow from disclosure.”).

11



that an individuahas been investigated for suspected criminal activity represents acsighifi
intrusion on that individual’s privacy cognizable under Exemption.7(€und for

Constitutional Gov't v. Nat'| Archives & Records SeBb6 F.2d 856, 865 (D.C. Cir. 198%ge
also Nation Magazinerl F.3d at 894 (“[lJndividuals have an obvious privacy interest
cognizable under Exemption 7(C) in keeping secret the fact that they wezetsubja law
enforcement investigation.”). The D.C. Circuit has recognized that Exemptionaf{(®ea@n
appropriate basis on which to issu€lamarresponse if merely acknowledging the existence or
non-existence of records would constitute an unwarranted invasion of personal pHeacy.

e.g, Roth 642 F.3d at 1178ation Magazing71 F.3d at 893.

Here, the plaintiff seeks internal agemegords “concerning, regarding, or relating to the
prosecution or declination of prosecution of Omar Ahmad,” specifically including actiVadr,
2010 memorandum entitled ‘Declination of Prosecution of Omar Ahmad’ from Attornasr&e
[sic] David Kris to Acting Deputy Attorney General Gary GrindlérSeeBrinkmann Decl. Ex.
A, at 1-2; Bradley Decl. Ex. A at 1-2. The defendant argues that such records, if theg,exist
would clearly “implicate significant privacy interestdviem. in Supp. Def.’s Mot. Summ. J.
(“Def.’'s Mem.”) at 12, ECF No. 11. The plaintiff, howevezlying on the fact that the
defendant “on numerous occasions, has already confirmed Ahmad’s assodidtispesific
criminal activity,” argues that whatever privacy interest Ahmad might have once held in the
requestednformation has nowevaporated Pl.’s Opp’n at 12-13. In this regard, the plaintiff
also relies heavily on the statement friiation Magazinghat, under Exemption(@), “a
Glomar response may be issued in place of a statement acknowledging #rece)a$t

responsive records but withholding them, if confirming or denying the existenoe r@fcbrds

" David Kris never served as Attorney General of the United States. He sethedasistant Attorney General for
the National Security Division dhe Department of Justice from 26@®811. SeeMem. in Supp. Def.’s Mot.
Summ. J. (“Def.’s Mem.”) at 3 n.1, ECF No. 11.

12



would associate the individual named in the request with criminaltgctivil F.3d at 893.
From this statement, the plaintdppears to hanits entire legal argument daur critical words
insertedn its proposed legal standard: “In other words, a Glomar response under Exemption
7(C) is only proper if a substantive response to the FOIA request ioutte first time,
associate an individual with criminal activity.” Pl.’s Opp’'n at12 (emphasis added).

The Supreme Court, however, has long rejected the plaintiff's “cramped notion of
personal privacy.”See Reporter€ommittee489 U.S. at 763In Reporters Committe¢he
Supreme Court recognized the distinction between “scattered disclosureii$ thie
information contained in a rap sheet and revelation of the rap sheet as a dhcde.764.
Similarly here, there is a distinction between “scattered bits of informatiomiecting Aimad
to criminal activity and an officigbrosecutoriatecordcontaining alecision not t@hargehim
with a crime The plaintiff would have the Court waive Ahmadievantprivacy interestsn
totobased solely on the fact that he Jetsone timebeen assoated with criminal activity.
Under the FOIA, however, Ahmadidlegedstatus as a person who has engaged in griminal
actsis meaningfully distinct from whether or no¢ has beethe target of criminal prosecutidn.
To reveal that criminal prosecution was contemplated “would announce to the world” that
Ahmad was a target for criminal prosecution, and “[tlhere can be no clearer example of
unwarranted invasion of personal privacy” than tifaind for Constitutional Governmeré56

F.2d at 864 (quotingaez v. Dep't of Justicé&47 F.2d 1328, 1338 (D.C. Cir. 1980])he

8 Although another FOIA exceptigrermitsthe official confirmation of a person’s status to preclu@iamar
responsethe same ratio@ does not apply to Exemption 7(C3ee5 U.S.C. 852(c)(2) (allowingGlomar

response for requests regarding records that could disclose the ideatitgrdfdential source “unless the
informant’s status as an informant has been officially confirmd&byd v. Criminal Div. of U.S. Dep’t of Justjce

475 F.3d 381, 389 (D.C. Cir. 2007) (“Where an informant’s status has bedallgffionfirmed, a Glomar response
is unavailable, and the agency must acknowledge the existence of anyiaspecords it blds.”); see also North

v. U.S. Dep't of Justice— F. Supp. 2d—, No. 081439, 2012 WL 4373459 at *4 (D.D.C. Sept. 26, 2012) (holding
agency’'sGlomarresponse improper where “the-tegbutted evidence submitted by the Plaintiff indicat[ed] the DEA
publicly acknowledged Stiga as an informant during Plaintiff's criminal trial”).

13



revelation that a prosecutor Hasmally considered criminal prosecution of an individgales
an official imprimatur tothatindividual’s association with criminal activityvhichis different—
and more intrusive of personal privacy interestisan being publicly associated with criminal
activity through individual pieces afformationpresentedn the media om the criminal
prosecutions of other<Cf. Metoyer v. United State50 F.2d 30, 33 (D.C. Cir. 1957E{ery
citizen has a right to insist that the police make some pertinent and definitive indaney e
may be arraigned on a criminalagige, which even if it is later abandoned inflicts on him a
serious stigma)’

Although public disclosure of a person’s association with criminal activity doe
waivethat person’s privacy interests complgtsuch public disclosurdiminishesthe persn’s
privacy interests to some degregee Reporters Commitiet89 U.S. at 763 n.15The common
law recognized that one did not necessarily forfeit a privacy interest iarsatade part of the
public record, albeit the privacy interest was diminished . ; acordACLU, 655 F.3cat9
(“The fact that information about these proceedings is readily availaliie foublic reduces
further still the incursion on privacy resulting from disclosure.”). Thus, theaeleuestion
herebecomes What increnental privacy interest attag$to the existence or nagxistence of
government records contemplating the prosecution of Ahmad, independeat'stattered bits
of information” in the public realm thg@treviouslyassociaté Ahmad with criminal activity?

The Court need not quantify Ahmad’s residual privacy interest, other than to conclude
that it is more than nothingecause the plaintiff has not articulated amgumento support a
public interest in the disclosure of the records that it seeks. Théiahof the plaintiff's
reasoning to support a public interest in this case is the statement in its Complaint &kat it se

these records “[d]ue to unanswered questions concerning potential politicareried in [the
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prosecutorial] decisionmaking process and Defendant’s efforts to avoid pubtiogof that
interference.” Compl. 1 6.Hence, the plaintiff essentially alleges that the defendant improperly
scuttled the prosecution of Ahmad for political reasams that there is jpublic interesin
scrutinizingthe alleged declination to prosecuthe Supreme Court has held that “where there
is a privacy interest protected by Exemption 7(C) and the public interest besnigdss to

show that responsible officials acted negligently or otherwise impropette iperformance of
their duties, the requester must establish more than a bare suspicion in order to obtain
disclosure.” Favish 541 U.Sat174. Rather, because “[a]llegations of government misconduct
are ‘easy to allege and hard to disprova,fequester “must produce evidence that would
warrant a belief by a reasonable person that the alleged Government impropgtgthave
occurred.” Id. at 174—-75see also Boydd75 F.3dat 388 (“Unsubstantiated assertions of
government wrongdoing . . . do not establish ‘a meaningful evidentiary showing.” (quoting
Favish 541 U.S. at 175)).

Assuming that th&avishstandardapplies to the public interegutlined by the plaintiff,
theonly support in the recordr theexistenceof improper politi@al influence comes from two
sources. The first is Rep. King's@elaboratedssertion in his April 15, 2011 letter to Attorney
General Holder that Rep. King was “reliably informed” that the decision nobsepute Ahmad
“was usurped by high-ranking offals at Department of Justice headquarters over the vehement
and statd objections of special agents and supervisors of the Federal Bureau of Investigation, a
well as the prosecutors at the U.S. Attorney’s Office in Dallas.” Brinkmaoh Bx. D. at 3.

The second is the purportsthtemenbf an anonymous “high-ranking source within the
Department of Justiceréported by Peter Poolelaiming that the decision not to prosecute

individuals following the HLF trial was'a political decision from the gefo.” SeePoole Decl.
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Ex. A at 1. This does not amount to a “meaningful evidentiary showmagticulaty
considering thait is directly contradicted bgvidence submitted by the plaintiféelf: public
statements by the U.S. Attornfy the Northen District of Texasas well as #ormer FBI agent
who worked on the HLF prosecutiastating thatpolitics played no role” in determining who
would be prosecuted following th#LF prosecution.SeeBekesha Decl. Ex. | at 1, ECF No. 13-
2. On balance, thevidence offered by the plaintifivould [not] warrant a belief by a
reasonable person that the alleged Government impropriety might have ocamcethlighere
is no “counterweight on the FOIA scale for the court to balance against theatagrpe\acy
interests in the requested recordBavish 541 U.S. at 174—75.Thereforethe Court holds that
the defendarppropriatelyissuedGlomarresponses to categories (a), (d), and (e) of the
plaintiff's FOIA requests under FOIA Exemption 7(C3ee NARE, 879 F.2cat879
(“[Slomething, even a modest privacy interest, outweighs nothing every titfie.”).

Even assuming, however, that the plaintiff's evidentiary showing were saffioieneet
the “demandindravishstandard, Blackwell v. FB] 646 F.3d 37, 41 (D.C. Cir. 2011), Ahmad'’s
privacy interest woul@lmost surehyoutweighwhatevermpublic interesis asserted by the
plaintiff. Although the revelation of agency impropriety is undoubtedly in the public interest, the
plaintiff has not articulated how that public interest would be serveddrglyacknowledging
the existence of thiglarch 31, 2010 declination memorandum or other internal correspondence
relating to theallegeddecision not to prosecute Ahmadhat is after all,the relevant question
when amgency issues@lomarresponse under FOIA ExemptiofCJ: whether the public

interest in merely acknowledging the existence or@xastence of a record outweighs any

% In reaching this conclusion, the Court is mindful that the accuradyeaftatements made in Mr. Poole’s article is
likely “highly questionable considering the Aot-attribution source.”See In re Piercel98 F.3d 899, 905 (D.C.
Cir. 1999) (per curiam).

9 The Court thus need not address whether the defen@intisarresponse was appropriate under FOIA
Exemptions 5 or 6.
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privacy interests implicated by that acknowledgem&we, e.gNation Magazing71 F.3d at
893. Itis a completely separate questiohather disclosing theontentsf those alleged records
would further any public interegust as it is a separate question whether the records sought by
the plaintiff would be subject to disclosure lt &ee, e.gMarino v. DEA 685 F.3d 1076, 1082
(D.C. Cir. 2012) (distinguishing between “withhold[ing] thententof [a record]” and
attempting‘to avoid confirming its existence”).

Put simply, a decision not to prosecute a person, standing al@s¥edy little to
“shed]] light on the agency’s performance of its statutory dutiBeporters Committed89
U.S. at 773seeAM. BAR AsSN, ABA Standards for Criminal Justice: Prosecution and Defense
Function 3—-3.9 (3d ed. 1993) (“The prosecutor may in some circumstances and for good cause
consistent with the public interest decline to prosecute, notwithstanding thatst#weidence
may exist which would support a conviction.'Qn the other side of the scale, revealing that an
individual was formally considered for criminal prosecution “representmdisant intrusion
on that individual’s privacy.”Fund for Constitutional Governmer56 F.2d at 865. Thus,
balancing these two interests would almost sucelyfirm the conclusiomeached aboveThe
defendant’sGlomarresponses to categories (a), (d), and (e) of the plaintiff’s FOIA requests
under FOIA Exemption 7(Gyereappropriate.

B. Official Acknowledgement of the Decision Not to Prosecute Ahmad

The plaintiff also implicitly argues that thefdadant’sGlomarresponses were improper
because¢he defendant “has already disclosed that a decision not to prosecute Ahmad @&s mad
Pl.’s Opp’n at 12.The D.C. Circuit has recognized that if “the agency has officially
acknowledged the existence of facord, the agency can no longer usal@marresponse, and

instead must either: (1) disclose the record to the requester or (2) bdtaddliss contents are
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exempt from disclosure and that such exemption has not been waMedré v. CIA 666 F.3d
1330, 1333 (D.C. Cir. 2011gitations omitted)see also Marinp685 F.3d at 1081 (“[I]n the
context of a&Glomarresponse, the public domain exception is triggered when ‘the prior
disclosure establishes thgistencdor not) of records responsive to tR@IA request,’

regardless whether the contents of the records have been disclosed.” (Qaifidy3 F.3d at
379)). Even so, “[a] strict test applies to claims of official disclosufddore, 666 F.3d at 1333
(alteration in original) (internal quotation marks omittetf)]jn order to overcome an agency’s
Glomarresponse based on an official acknowledgement, the requesting plaintiff must pinpoint
an agency record that both matches the plaintiff's request and has been podlafiycally
acknowledged by the agencyid.

First, even assuming that Ahmad’s name appeared on the government’s “List of
Unindicted Co-Conspirators and/or Joint Venturers” in the HLF prosectitthatwould not
constitute an officiahcknowledgemerthat a prosecutorialecison was madeThe plaintiff
does not contest that the list was “submitted to lay the groundwork for the podsildsian of
statements pursuant to Rule 801(d)(2)(E) of the Federal Rules of EvideaelRef.’'s SMF
Response { 2, and thus Ahmad’s inclusion onisheouldhave been because he was considered
a caconspirator or because he was merely considered avgmtrer. Under Rule 801(d)(2)(E),
the doctrine ohdmittinghearsay statemesf “co-conspirators” is “not limited to unlawful
combinaions,” and it “applies equally in civil and criminal caseslhited States v. Gewid71
F.3d 197, 201-02 (D.C. Cir. 2006). Hence, Ahmad’s inclusion on the “List of Unindicted Co-
Conspirators and/or Joint Venturers” does not itself reveal that a decision not tafgosec

Ahmad was madeLikewise, although Attorney General Holder arguably insinuated in hi$ Apri

1 As discussed above, the “List of Unindicted-Conspirators and/or JoiMenturers” has been filed with the
Court under seal, and therefore its contents may not be discusseitalheaifthis opinion.
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26, 2011 press conference that a decision was made not to prosecute Weneatsinuation
does nofjualify asofficial acknowledgemerttecause official acknowledgement requires
“exactitude” SeeWolf, 473 F.3d at 378 (holding that the official acknowledgement doctrine
imposes an “insistence on exactitude” under which sgheificinformation sought by the
plaintiff must already be in the publitommain by official disclosure”see alsd&tudents Against
Genocide (SAGE) v. Dep’t of Stas® F. Supp. 2d 20, 25 (D.D.C. 1999) (“[T]here is certainly
no ‘cat out of the bag’ philosophy underlying FOIA so that any public discussion of pobtect
informaion dissipates the protection which would otherwise shield the information sought.”).
Furthermore, the anonymous DOJ source cited by Patrick Poole, who allegeldisedisc
the existence dhe March 31, 2010 declination memorandum, doesamdtitutean “official
acknowledgement” for purposes of overcoming the defend@maimarresponse. Obviously, to
gualify as an official acknowledgement, the acknowledgement musiffo@dl,” i.e., authorized
or approved by the agency in possession of the informaémy acknowledgedSeeBLACK'S
LAw DICTIONARY 1195 (9h ed. 2009) (defining “official” as “[a]uthorized or approved by a
proper authority”). Indeed, a statement by an anonymous agency insider is the exais oppos
an “official acknowledgement” becauae anonymous leak is presumptively an unofficial and
unsanctionedct SeeAm. Civil. Liberties Union v. U.S. Dep’t of Defené28 F.3d 612, 621-22
(D.C. Cir. 2011) (“[I]t is one thing for a reporter or author to speculate or guess thimg may
be so or even, quoting undisclosed sources, to say that it is so; it is quite another thivegimh
a position to know of it officially to say that it is so.” (quotiAdfred A Knopf, Inc. v. Colhy
509 F.2d 1362, 13701 Cir. 1975)));Afshar v. Dep’t of Statg’07 F.2d 1125, 1130-31 (D.C.
Cir. 1983) (distinguishing between “official acknowledgement” of information amjhofficial

leaks and public surmise’m. Civil. Liberties Uniorv. Dep’t of Justice808 F. Supp. 2d 280,
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297 (D.D.C. 2011) (“[T]e statements gburnalists, ‘experts,’ or even unofficial or unidentified
sources (even were they [agency] personnel) are not ‘official’ disclosutbs fggency].”)see
also Nischnic v. U.S. Dep’t of Justi&1 F. Supp. 776, 793 (D.D.C. 1987) (“If any public leak
or disclosure were sufficient to obliterate the protection afforded by ExamptC),
unauthorized disclosures would be encouraged and rewarded.”).

Therefore, the plaintiff has not demonstrated that the defendant ever lgfficial
acknowledged the existence of a decision not to prosecute Ahmad or any recaeddodlzdt
decision. As a result, the plaintiff cannot overcome the defendant’s otherwise propatiowwo
of FOIA Exemption 7(C) to issuBlomarresponseto categories (a), (d)nd (e) of the
plaintiff's FOIA requestsand theefore thedefendant is entitled to summary judgment
V. CONCLUSION

For the reasons discussed above, the defendant’s Motion for Summary Judgment will be
GRANTED, and the plaintiff's Cross-Motion for Summary Jondgnt will be DENIED. An

appropriate Order accompanies this Memorandum Opinion.

Date: Octobel?2, 2012

IS {5’/)/)“/’ / f\/ ////;//// )
BERYL A. HOWELL
United States District Judge
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