CRAIG v. METROPOLITAN POLICE DEPARTMENT et al Doc. 34

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOANNE T. CRAIG,
Plaintiff, . Civl Action No.:  11-1200 (RC)
V. . : Re Document No.: 28
DISTRICT OF COLUMBIAet al,
Defendants.

MEMORANDUM OPINION

GRANTING IN PART AND DENYING IN PART THE DEFENDANTS’ M OTION TO DISMISS

I. INTRODUCTION

The plaintiff claims that a co-worker subjed her to a series of sexually charged and
inappropriate comments over the course of her employment with the District of Columbia’s
Metropolitan Police Departmen#fter she complained to heugeriors, she alleges, she was
transferred to a different office. She now brings suit, alleging that her employer violated Title
VIl of the Civil Rights Act of 1964, 42 U.S.C. 88 2008eseq(“Title VII”) and the District of
Columbia Human Rights Act, D.CoDE 88 2-1401.0kt seq(“DCHRA”). Now before the
court is the defendants’ motion to dismisshich the court will grant in part and deny in part for

the reasons discussed below.

! The defendants style their motion as a motion to dismiss or, in the alternative, a motion for
summary judgment. Because no discovery hatayen place in this case, the court will construe
it as a motion to dismisdollabaugh v. Office of the Architect of the Capi@012 WL 759651,
at*1 (D.D.C. Mar. 9, 2012) (“There having beamdiscovery in this case, it is premature to
resolve this matter on summary judgment.” (cittagrdon v. Office of the Architect of the
Capitol, 750 F. Supp. 2d 82, 94 (D.D.C. 2010¥9rAmericable Int'l, Inc. v. Dep’t of NayyL.29
F.3d 1271, 1274 (D.C. Cir. 1997) (recognizing tsaimmary judgment ordinarily is proper only
after the plaintiff has been given adequatgetfor discovery” (internal quotations omitted)).
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. FACTUAL ALLEGATIONS AND PROCEDURAL BACKGROUND 2

The plaintiff, Sgt. Joanne Crgiwas hired as a police officky the District of Columbia
Metropolitan Police Department (“MPD”) in October 1988, 2d Am. Compl. 1 9, and was
assigned to the Seventhdlict in November 1995¢.  11. Sgt. Craig first made contact with
Sgt. Eric Levenberry in 2006 when the latteisvaasigned to investigaan incident involving
one of the plaintiff's officersid. § 12. While conducting the insigation, Sgt. Levenberry was
discourteous to the plaintiff, yet respecibiithe plaintiff's subadinate male officerld. In
October 2007, Sgt. Craig had a chance encowitbrSgt. Levenberry, where he made an
apparently sexist remark rélzg to a female coworkend.  16.

Both Sergeants were assigned to wauk of the same office in December 200d. { 18.
Beginning in February 2008, Sgt. Levenberryedatudely toward th plaintiff during group
discussionsld. § 23. Soon thereafter, he began to repeatedly ask her questions of an
increasingly personal naturéd. 1 24-26, 29, 34. Sgt. Levenberry persisted with his
inappropriate behavior through the summe2@®8, commenting on her physical appearance
and attirejd. 11 40—-41, and making inappropriatelainwanted physical contaat, 1 35-36.
He also made tasteless remarks about her sexuadllifg]] 43, 47, and gave her suggestive
looks,id. 11 41, 48.

In the summer of 2008, Sgt. Craig complainedttdeter Hunt, her superior, about Sgt.
Levenberry’s conductld. § 37. Her complaint fell on deaf eatd. Sgt. Craig next went to
Commander Maupin, one of the named defendéamisotest Sgt. Levenberry’s actionsl.

52. Rather than taking measures agdhgst Levenberry, Commander Maupin responded by

preventing Sgt. Craig from receiving Police SagvCertification traning in November 2008.

2 For the purposes of a motion to dismiss, thetcssumes the plaintiff's factual allegations to be

true. Ashcroft v. Igbal556 U.S. 662, 679 (2009).



Id. 1 53. Moreover, he denied her requests tagyaate in a Crisis ltervention Training, as
well as the MPD’s Takelome Vehicle Programid.

On February 26, 2009, the plaintiff filedcharge with the Equal Employment
Opportunity Commission (“EEOC”) claiming gender discrimination and retaliatahrf] 7. On
February 21, 2010, Commander Maupin transferred Sgt. Craig away from the Seventh District,
her home of fifteen years, to a temporary detaihwthe Fourth Districtthus moving her farther
away from her residence and positioniteg with a less desirable assignmeit. This transfer
was made permanent on April 24, 201d. 1 57. The plaintiff filed another EEOC charge on
February 10, 2012, alleging that the April 2011 trangfas an act of rdtation. 2d Am. Compl.
1 7. The EEOC issued the plaintiff notmieher right to sue on February 28, 2014.

The plaintiff's second amended complainisgerth four countsSex Discrimination
under Title VII (Count I); Retation under Title VIl (Count II) Sex Discrimination under the
DCHRA (Count Ill); and Retalizon under the DCHRA (Count IV). The defendants move to
dismiss all four claims.

lIl. ANALYSIS
A. Legal Standard for a Motion to Dismiss Under Rule 12(b)(6)

All that the Federal Rules of Civil Procedure require of a complaint is that it contain a
“short and plain statement of the claim” in orttegive the defendantsifanotice of what the
claim is and the grounds upon which it restsD.lR. Civ. P. 8(a)(2) see Erickson v. Pardus§51
U.S. 89, 93 (2007). A motion to dismiss under Riiiéb)(6) does not test a plaintiff's ultimate
likelihood of success on the meritsthrar, it tests whether a plainttifis properly stated a claim.
See Scheuer v. Rhodd46 U.S. 232, 236 (1974). A court considering such a motion presumes
the factual allegations of the complaint to be tod construes them liberally in the plaintiff's

favor. See, e.gUnited States v. Philip Morris, Incl116 F. Supp. 2d 131, 135 (D.D.C. 2000). It
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is not necessary for the plaintiff to plead all elements optisa faciecase in the complaint.
Swierkiewicz v. Sorema N,A34 U.S. 506, 510-12 (200B8ryant v. Pepco730 F. Supp. 2d 25,
28-29 (D.D.C. 2010).

Nevertheless, “[t]Jo survive a motion to dismiss, a complaint must contain sufficient
factual matter, accepted as trteestate a claim to relief thé plausible on its face.Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (internal quotation markstted). “Threadbare recitals of the
elements of a cause of action, supported byernenclusory stateemts,” are therefore
insufficient to withstand a motion to dismisigl. A court need not accept a plaintiff's legal
conclusions as truél., nor must the court presume theaaty of legal conclusions that are
couched as factual allegatiorBell Atl. Corp. v. Twomb|\550 U.S. 544, 555 (2007).

B. The Defendants Have Not Shown thahe Plaintiff Failed to Timely Exhaust
Administrative Remedies for Her Title VII Claims

1. Discrimination

The defendants argue that the plaintiffife' VIl gender discrimination claim must be
dismissed because the plaintiff failed to exhauseldeninistrative remedies in a timely manner.
Defs.” Mot. at 4. Specifically, the defendamaintain that the plaintiffs EEOC charge was
untimely because it was not filed within 188ys of the allegedly unlawful incidend. at 5.

The plaintiff counters that Titlgll plaintiffs have 300 days tfle a charge with the EEOC.

Pl.’s Opp’'n at 4. The plaintiff lsthe better side of the argumént.

At the outset, the court notes that the failurexbaust administrative remedies is an affirmative
defense that the plaintiff is not required to anticipate in her complisiondy v. Sec’y of the
Army, 845 F.2d 1051, 1059 n.3 (D.C. Cir. 1988). Instead, the defendants bear the burden of
pleading and proving this defensRosier v. Holder833 F. Supp. 2d 1, 15 (D.D.C. 2011). But
the court will nevertheless proceed in order to clarify the relevant legal analysis.



The EEOC has broad authority to enfofege VII's mandates, and the EEOC has
established detailed procedures for the admatise resolution of discrimination complaints.
Bowden v. United State$06 F.3d 433, 437 (D.C. Cir. 1997). “Complainants must timely
exhaust these administrative remedies teebvinging their claims to court.Id. In particular,

Title VII ordinarily requires that plaintiffs flan EEOC charge within 180 days of the allegedly
unlawful act. 42 U.S.C. § 2000e-5(e)(1). Busttheadline is extended to 300 days if the
plaintiff also initiated proceedingsith a state or local agencyd. In the District of Columbia,
the EEOC and the local agency tasked witlestigating discrimination claims operate on a
“worksharing agreement” whereby a claim filedhwone agency is simultaneously cross-filed
with the other.Lee v. District of Columbia733 F. Supp. 2d 156, 161 (D.D.C. 2010). As a
result, plaintiffs in the Districof Columbia who file a compilat with the EEOC are deemed to
have instituted proceedings wilhstate or local agency and #nas afforded 300 days to file
their complaints under 42 U.S.C. § 2000e-5(e)(@arter v. George Washington UniB87
F.3d 872, 879 (D.C. Cir. 2004G¢riffin v. Acacia Life Ins. C0925 A.2d 564, 568-69 (D.C.
2007).

Here, the plaintiff alleges that she was sabgd to repeated acts of sexual harassment
between 2006 and 2008. She alleges thatited charge with the EEOC alleging gender
discrimination and retaliation on February 26, 2028.Am. Compl. I 7. It thus appears that her
February 26, 2009 EEOC charge would be tinfietyany discrete discriminatory acts that
occurred May 2, 2008 or later. Due to the latkactual developmernn this case and the
parties’ limited briefing on the issue, it remains uachkhich acts occurred on or after this date.
This reason alone would be groundsieny the defendants’ motioBowe-Connor v. Shinseki

2012 WL 601025, at *7 (D.D.C. Feb. 2012) (noting that unresolvddctual issues precluded



the court from determining whether the pldittad exhausted her administrative remedies);
Smith-Thompson v. District of Colump&b7 F. Supp. 2d 123, 137-38 (D.D.C. 2009) (denying
the defendant’s motion to dismiss claims lobse the failure to administratively exhaust
“[gliven the number of poterally pertinent factual issudgbat remain unresolved”).

But the defendants’ argument suffers froneakr flaw. The defendants assume that the
plaintiff's claim is based on a number of separate, discrete acts of discrimination. They ignore
the possibility that the plaintiff could prevail wrda “hostile work envonment” claim, which
would require the court to apply a different timeks analysis entirely. To prevail on a hostile
work environment claim, the plaintiff mushow that her “workplace is permeated with
discriminatory intimidation, ridicule and insult” thist“sufficiently severer pervasive to alter
the conditions of the victim’employment and create an abusive working environmdddldch
v. Kempthorng550 F.3d 1191, 1201 (D.C. Cir. 2008) (quotitarris v. Forklift Sys., Ing.510
U.S. 17, 21 (1993)Morris v. Jackson2012 WL 362042, at *6 (D.D.C. Feb. 6, 2012). A hostile
work environment is usually chatadzed by a series of eventatltumulatively give rise to a
claim, although each individual component might not be actionable on itsNaih R.R.
Passenger Corp. v. MorgaB36 U.S. 101, 115 (2002%).

Because a hostile work environment claim aggregates numerous occurrences, these
claims are subject to a different timeliness gsialthan claims involving discrete acSee idat
118. Thus, plaintiffs need only allege that @nenore contributing actsccurred within the

relevant time periodld. at 115. It does not matter tlstme component acts may fall outside

Although the plaintiff does not invoke the phréisestile work environment” in her complaint,
the factual allegations contained therein would plausibly support such a 8aertolmes-
Martin v. Leavitt 569 F. Supp. 2d 184, 191-92 (D.D.C. 2008ferring a plausible hostile work
environment claim from the factual allegations ewdren the plaintiff did not list “hostile work
environment” as a claim for relief).



that period.Id. at 117. Of course, this doctrine should Ibetinterpreted as an “open sesame to
recovery for time-barred violationsBaird v. Gotbaum662 F.3d 1246, 1251 (D.C. Cir. 2011).
Instead, the plaintiff must shotlat the time-barred incidemare “adequately linked into a
coherent hostile environment claimld. A plaintiff can do so by establishing that they
“involved the same type of gstoyment actions, occurrediagively frequently, and were
perpetrated by the same manageiddrgan 536 U.S. at 120-21. To the extent that the plaintiff
may pursue her Title VII discrimation claim by showing she was subjected to a hostile work
environment, the defendants have put forth goii@ents to suggest that she failed to exhaust
administrative remedies in a timely mannéiccordingly, the plaintf's discrimination claim
cannot be dismissed at this stage.

2. Retaliation

The defendants similarly argue that the giéis Title VII retaliation claim must be
dismissed because she failed to exhaust her adrativstremedies in a timely manner. Defs.’
Mot. at 8. The court disagrees. eTplaintiff was first detailed tthe Fourth District on February
21, 2010. 2d. Am. Compl. 1 55. Her transfeswaade permanent the following year—April
24, 2011.1d. 1 57. She filed an EEOC charge on February 10, 2019,7, less than 300 days
after the permanent transfer, but mtiran 300 days aftdrer initial detaif To the extent that
the plaintiff bases her claim on amber of distinct retaliatory acts,is possible that any claims
relating to her initial deil to the Fourth Distat (which occurred ifrebruary 2010) were not
exhausted in a timely fashion.

But again, the plaintiff could argue that shas subjected to a hdstiwork environment

as a form of retaliadin for her EEOC activitySee Baird v. Gotbaun662 F.3d 1246, 1250

° The plaintiff had until February 18, 2012 to file an EEOC charge following the April 2011
transfer.



(D.C. Cir. 2011)Hussain v. Nicholsgm35 F.3d 359, 366 (D.C. Cir. 2006) (“In this circuit, a
hostile work environment can amount to retaliatimder Title VII.”). Construing the complaint
generously, as the court must, the court deeplauisible that the plaintiff was subjected to a
hostile work environment as a form of repris8ee2d Am. Compl. § 53 (alleging several
retaliatory acts following her complaint of sexbarassment). And if the initial detail to the
Fourth District is “adequatelynked” to other acts constitutg a hostile work environment, it
would not be time-barredBaird, 662 F.3d at 1251. Thus, it is toalgdo dismiss the plaintiff's
Title VII retaliation claim on exhaustion grounds.

C. The Plaintiff's Filing of an EEOC Charge Tolled D.C.’s One-Year Statute of
Limitations for DCHRA Claims

The defendants next argue that the plHiatDCHRA claims are barred by D.C.’s one-
year statute of limitations. Defs.” Mot. B2. Once more, the court disagrees. Section 2-
1403.16 of the D.C. Code provides that any DCHRa&AneImust be filed witim one year of the
allegedly unlawful occurrenaa the discovery thereofEllis v. Georgetown Univ. Hos®31 F.
Supp. 2d 71, 77 (D.D.C. 2009). Under § 2-1403.16[@he timely filing of a complaint with
the [D.C. Office of Human Rights]. . shall toll the running of ¢hstatute of limitations while the
complaint is pending.” When a charge of discnation is filed with the EEOC in the District of
Columbia, a claim is automatically cross-filediwihe D.C. Office of Human Rights, 29 C.F.R.
§ 1601.13(a)(4)(ii)(A)see Carter v. George Washington Un887 F.3d 872, 879 (D.C. Cir.
2004), which suffices to toll the one-yeaatste of limitations for DCHRA claimsSee Tucker
764 F. Supp. 2d 1, 6 (D.D.C. 2011)rahim v. Unisys Corp582 F. Supp. 2d 41, 45 (D.D.C.
2008) (citingEstefios v. PAHO/WHO Fed. Credit Unj@52 A.2d 878, 886 (D.C. 2008)).

Here, the plaintiff first filed an administrae charge with ta EEOC on February 26,

2009. Thus, the plaintiff may pursue any DCHRAiIris that accrued on or after February 26,



2008. Yet it is again too early tell which acts accrueoh or after this datdor doing so would
require a factual inquiry thad best undertaken at dda stage of the litigationSee Hamilton v.
District of Columbia2012 WL 1130855, at *4 (D.D.C. Ags, 2012) (“Because assessments of
the statute of limitations often pend on contested questions aétfa court should hesitate to
dismiss a complaint on statute of limitations grounds.” (ci8ngth-Thompson v. District of
Columbig 657 F. Supp. 2d 123, 130 (D.D.C. 2009))). Almd is particularly so where the
plaintiff may pursue her claitny demonstrating that she washbjected to a hostile work
environment. Accordingly, the court will notsthiss the plaintiff's DCHRA claims at this
juncture.

D. The Factual Allegations in the cond Amended Complaint Support a Plausible
Retaliation Claim

1. The Plaintiff Plausibly Alleges thatShe Suffered an “Adverse Employment Action”

The defendants argue that tiiaintiff's retaliation claimshould be dismissed because
she does not allege that she suffered an “adesnpboyment action.” Defs.” Mot. at 5-6. The
plaintiff counters that the factuallegations in the complaint suffite state a plausible claim for
relief. Pl.’s Opp’n at 7-8.

To prove unlawful retaliationnder Title VII or the DCHRA, a plaintiff must establish
that she suffered a “materialidverse action” because sheught or threatened to bring a
discrimination claim.See42 U.S.C. § 2000e-3(aBaloch v. Kempthorné&50 F.3d 1191, 1198
(D.C. Cir. 2008)A retaliatory act is “materially advessif it “might have dissuaded a
reasonable worker from making or suppag a charge of discrimination.Pardo-Kronemann v.

Donovan 601 F.3d 599, 607 (D.C. Cir. 2010) (quotiBarlington N. & Santa Fe Ry. Co. v.

Courts adjudicating DCHRA claims generalseuhe same legal framework created to resolve
Title VII claims. See, e.gNdondiji v. InterPark InG.768 F. Supp. 2d 263, 286 (D.D.C. 2011);
Booth v. District of ColumbiarO1 F. Supp. 2d 73, 82 (D.D.C. 2010).



Whitg 548 U.S. 53, 68 (2006)). Whether a particadsmssignment of duties constitutes an
adverse employment action “isrggally a jury question.'Czekalski v. Peteygl75 F.3d 360,
365 (D.C. Cir. 2007) (citin@urlington, 548 U.S. at 71).

The plaintiff alleges that she was transfdri@m the Seventh District, where she had
worked for approximately 15 years. 2d Am. Confph6. She alleges that the Fourth District
was a less desirable assignment aadlittwas farther from her homéd. Whether or not the
defendants’ acts will ultimately givése to liability is a fact@nsitive question that should be
reserved for a laterage of the litigation.See Munro v. LaHoQ@39 F. Supp. 2d 354, 363
(D.D.C. 2012) (noting that the ghtiff's allegations were speatlve, yet concluding: “Despite
these doubts as to whether plaintiff will ultimatbly able to prove that he suffered an adverse
employment action, the Court finttsat plaintiff's allegations ar sufficient to survive a motion
to dismiss.” (citingAli v. District of Columbia697 F. Supp. 2d 88, 91 (D.D.C. 20108#nders
v. Venemanl3l F. Supp. 2d 225, 229-30 (D.D.C. 2001}i(rpthat the test to determine
whether or not a transfer was adverse “reguirease-by-case analysasd thus denying the
defendant’s motion to dismiss). Although the delents argue that thegmtiff's geographical
transfer from the Seventh Distriit the Fourth District was gUrely lateral transfer” that was
not “materially adverse” under TitMll, the court concludes thétte plaintiff's allegations are
enough to satisfy the low burden imposed by Rule 8(a)(2).

However, the defendants’ arguments are onlyegleto the extent that the plaintiff bases
her claim on a discrete number of individual kiatary acts. If she were to claim that the
defendants retaliated against her by creating tid@gork environment, her claims would be
analyzed under a diffemélegal standardSee Hussain v. Nicholsof35 F.3d at 366

(concluding that a plaintiff musthow that the employer’s acts were of such “severity or
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pervasiveness” as to “alter the conditions aféraployment” in order to constitute unlawful
retaliation (citingHarris v. Forklift Sys., In¢.510 U.S. 17, 21-22 (1993)glterations omitted).
Accordingly, the plaintiff's retiation claims cannot be dismiskat this early stage of the
litigation.

2. The Plaintiff Plausibly Alleges that HerProtected Activity “Caused” Her Transfer

The defendants also argue that the plaintifésisfer from the Seventh District to the
Fourth District did not closely follow her compiato her superiors regarding Sgt. Levenberry’s
discriminatory acts. Defs.” Mot. at 9. Thefeledants thus concludeatthe plaintiff has not
established that her protected activity caused the retaliatoryldcts.

In order to establish prima faciecase of retaliation, a plaifftmust show: “(1) that [s]he
engaged in a statutorily protected activity), {tzat the employer tockn adverse personnel
action; and (3) that a causal coatien existed between the twoSolomon v. Vilsagk012 WL
629399, at *11 (D.D.C. Feb. 23, 2012) (quotMgrgan v. Fed. Home Loan Mortgage Cqrp.
328 F.3d 647, 651 (D.C. Cir. 2003))he defendants citarret v. Lujan 799 F. Supp. 198, 202
(D.D.C. 1992) for the proposition that no infereléeausation may be drawn from the lack of
temporal proximity between the plaintiff's EEQBarge and the defendants’ alleged retaliation.
But there are several flaws in this argumefitst, temporal proximitys one way of proving
causation, but it is not the only wagasole v. Johann$77 F. Supp. 2d 138, 141 (D.D.C.
2008). Where plaintiffs rely solely on tempopabximity to prove causation, courts have held
that the passage of time weakenslestroys the causal inferenddamilton v. Geithner666
F.3d 1344, 1357 (D.C. Cir. 2012) (“For purposes tdlggshing a prima facie case of retaliation,
temporal proximity can indeed support an infex of causation, but onlyhere the two events
are very close in time.”) (citation and internal quotation marks omitted). But the plaintiff may

rely on other evidence to prove causation,udlg statements made by her superi@se, e.qg.
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Pl.’s Opp’n, Ex. 1 2 (assertitigat Commander Maupin himself admitted that he transferred
the plaintiff to the Fourth District becausther sexual harassment claim against Sgt.
Levenberry). Thus, even if the court werateept the defendants’ argument regarding the
timing of her transfer, the @intiff may always prove halaim using other evidenc&harma v.
District of Columbia791 F. Supp. 2d 207, 219-20 (D.D.C. 2011) (collecting caSashle v.
Johans 577 F. Supp. 2d 138, 140-41 (D.D.C. 2008

Second, the court reiteratesitlthe plaintiff may pursue heetaliation claim by arguing
that she was subjected to a hostile work environment. Tdrereshe could argue that her
transfer to the Fourth District was adequately lthke other retaliatory acts that occurred shortly
after she complained to her superioBaird, 662 F.3d at 125kee2d Am. Compl. 1 53
(alleging that the plaintiff wasubjected to a number of retatisy acts in November 2008, only
one month after complaining of sexual harassmeftcordingly, the codrconcludes that the
plaintiff's factual allegations are sufficient sorvive the defendantsiotion and her retaliation
claims may proceed to discovery.

E. The Plaintiff's Failure to Give Notice of Suit Under D.C. Code § 12-309 Prevents Her
from Seeking Certain Types of Relief Agaist the District on her DCHRA Claims

The defendants argue that fhlaintif's DCHRA claim isbarred by D.C. Code § 12-309,
which provides that no individual may sue the District of Columbia artest individual has
first given written notice of the injunyithin six monthsof its occurrencé. Defs.’ Mot. at 11.
The plaintiff concedes that her failure to cdynwith D.C. Code § 12-309 prevents her from
seeking unliquidated damages against the BistfiColumbia on heDCHRA claim. Pl.’s

Opp’n at 8-9. The plaintiff nevertheless maintains that she may still pursue “liquidated”

! This notice requirement only pertains to the plaintiffs DCHRA claims and poses no bar to her

Title VII claims, which arise under federal laBee Brown v. United Staje&l2 F.2d 1498, 1500
(D.C. Cir. 1984).
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damages and other equitable relief against the Di8tSae Caudle v. District of Columbia
2008 WL 3523153, at *2 (D.D.C. Aud@3, 2008) (concluding that a phaiff's failure to comply
with § 12-309 does not affect halility to recover liquidated dargas or equitable relief) (citing
Byrd v. District of Columbig538 F. Supp. 2d 170, 176 (D.D.C. 2008)). The court agrees:
DCHRA plaintiffs must comply with 82-309’s notice of suit requiremen@wens v. District of
Columbig 993 A.2d 1085, 1088-89 (D.C. 2010). Accordingly, the plaintiff may only seek
equitable relief and liquidated damages aggihe District for her DCHRA claims.

F. The Court Will Dismiss Sua Sponte the Plaintiff’'s Title VII Claims Against Commander
Maupin

Individuals may not be held liable under Title Vikary v. Long 59 F.3d 1391, 1399
(D.C. Cir. 1995). Rather, an individual employeeyrba sued in his capacifs the agent of an
employer.ld. Therefore, the court will dismissia spontehe plaintiff's Title VII claims
against Commander Maupin, the omgividual that is currentlypamed as a defendant in this
suit? See Hoskins v. Howard Uni839 F. Supp. 2d 268, 276 (D.D.C. 2012) (dismissing the
plaintiff's Title VII claims against a supasory employee because the claims against the

individual “essentially merge” ith the claim against the emplaye Yet the plaintiffs DCHRA

The defendants state for the first time in theply that the facts alleged in the complaint do not
support an award of liquidated damages. D&sply at 4. Because the defendants did not raise
this argument until the filing of their reply bfj¢he court will deem the argument waivetbnes

v. Mukasey565 F. Supp. 2d 68, 81 (D.D.C. 2008eAm. Wildlands v. Kempthorng30 F.3d

991, 1001 (D.C. Cir. 2008) (“We need not consider this argument because plaintiffs . . . raised it
for the first time in their reply brief.”)McBride v. Merrell Dow & Pharm., Inc800 F.2d 1208,

1211 (D.C. Cir. 1986) (“Considering an argument axdea for the first time in a reply brief . . .

is not only unfair to an appellee, but also entails the risk of an improvident or ill-advised opinion
on the legal issues tendered.”). However, becawspl#intiff's claim involves a lateral transfer
with no apparent impact on pay, a viable cléomliquidated damages is dubious. Regardless, a
claim for injunctive relief to obtain a transfer back to the Seventh District would remain.

Sgt. Levenberry was named as a defendant ipl#etiff's original complaint, but not in her

second amended complaint. Because the latter controls, Sgt. Levenberry is no longer a party to
this action.
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claim against Commander Maupin may proceeditfe DCHRA allows for individual liability
under certain circumstanceBurcell v. Thomas928 A.2d 699, 715 (D.C. 2007) (concluding
that the “text and purpesof the DCHRA” and case precetléio not “preclude a claim against
individual management and supervisorypéomgees involved in committing the allegedly
discriminatory conduct”)see Zelaya v. UNICCO Serv. C687 F. Supp. 2d 277, 284-85
(D.D.C. 2008) (concluding that ptaiff's former supervisor codl be held individually liable
under the DCHRA).
V. CONCLUSION

For the foregoing reasons, the court grantzairt and denies in part the defendants’
motion. An order consistent with this memoramdopinion is separatelgsued this 2nd day of
August, 2012.

RUDOLPH CONTRERAS
United States District Judge
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