PEEVY v. DONAHUE et al Doc. 20

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SUSAN PEEVY,
Plaintiff,

V. Civil Action No. 11-1209 (BAH)
Judge Beryl A. Howell
PATRICK R. DONAHUE et al.,

Defendants.

MEMORANDUM OPINION

Plaintiff Susan Peevy initiated the instant lawsaitlune 29, 2012gainsther former
employerthe United States Postal Seryiaad Postmaster General Patrick R. Donatileging
that the manner in which she was terminated violated her Constitutional rightsficgjhgdhe
plaintiff contends that the defendants provided her with fifteen days to appeahhieat®n,
butdismissed her appeal as untimely afteoneosly concluding that it waéled one day late.
The plaintiff alleges that the denial of her appeaal] the failure to provide her with a hearing,
violates the Due Process Clause of the Fifth Amendment. The defendants have moweiddgo dis
this action, eguing that the Civil Service Reform Act (“CSRAdnd the Federal Tort Claims Act
(“FTCA”) precludejudicial review of this dispute anddtCourt therefore lacks subjeunatter
jurisdiction over the Complaint. The Court agrees and the plaintiff's Compadismissed.

l. BACKGROUND

A. Factual Background

On May27, 2011, plaintiff Susan Peewy twentythree year employee of the United
States Postal Service (hereinafter “USPS”), was terminated from heopa@stan EAR1 Sales

Support/Account Management Specialist. Compl. 1 9.,TA2. plaintiff's termination followed
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an investigation by the USPS Office of the Inspector General (“IG”) into #gwetififs alleged
misuge of priority shipping labelsld. {8-12.

Specifically, m Augustl3, 2010, the IG issued a Report of Investigation (“ROI”) in
which it concluded that the plaintiff provided Permit No1Gpriority mail labels t@ non-
USPS employeevho then used them for non-USPS businédsy 8. This investigation was
triggered when postal employees in Nashville, Tennessee observed an indiv@hptiag to
use the labels to ship five packages bearing the plaintiffs name and work addhesseaisn
addresgo Washington, D.Cld. {1 6, 7. When postal employees questioned the individual
using the labels, the individual “claimed that she was instructed to drop off the gsicitdlge
Post Office and no postage would be dulel” 7. The postal employeesported the
suspicious use of ¢hG 10 labels, and the IG began an investigatikh.

As part of thdG’s investigationthe plaintiffwas interviewed on three separate
occasions, and admitted that she was familiar with the individual attempting to udeethe la
and had given that individual rides in her car on prior occasiong8-10. The IGalso
interviewed the individual who attempted to use the laldls Following this investigation, the
IG concluded that the plaintiff was responsible for the unauthorized use of labeise and
resulting loss of $194.30 in Postal Service reverdey 12.

Following issuance of thi&s’s ROI, the plaintiff was placed on administrative leave on
September 24, 2010d. § 11. Approximately four months later, on December 14, 20U&GPS
supervisor issued a Notice of Proposed Remaivatgingthe plaintiff with (1) unauthorized se
of Priority Mail Labels with Permit No. €0 ard (2)lack ofcandor during théG’s
investigation.ld. § 12. The USPS and the plaintiff then attempted to mediate the, isstie

those efforts were unsuccessfid. § 13.



In a letter dated April 29, 201(1the “decision letter’)the USPSormally notified the
plaintiff that she would be terminated on May 6, 20IL.{ 13. This letter informetthe
plaintiff thatshehad fifteen days from receipt of the letter to submit a written agpebatequest
a hearing Id. 11 1415.

The plaintiff alleges thathe ander counseteceived the decision letter on Monday,
May 2, 2011.1d. 1 16. On May 17, 2011, fifteen days followitinge plaintiff's allegedeceipt of
thedecisionletter, plaintiff's counselaxed a request for additional timefiie an appeal Id.
19. The plantiff states that hecounsel did not receive a response to her extension of time
requestand, consequentlygroceeded tdinalize the plaintiffsappeal and “faxed . . . before
midnight on May 17, 2011.1d.  21.

In a letter dated May 24, 201the USPSdismissedhe plaintiff's appeal as untimely,
stating that the decision letter had been receivatidplaintiff and her counsel on Saturday,
April 30, 2011 and her period to file an appeal expired on May 16, 2042 2223. The

letter denyinghe plaintiff's appeal stated:

The Letter of Decision was sentto your addressof record at 115A Pasture
Side Place,Rockville, MD 208506005 via ExpressMail (E0051013992US)
and was delivered on SaturdayApril 30, 2011,at 11:13 am asevidenced by
copK of the ExpressMail Delivery Notice enclosed witfthis letter. A copy of
the Letter of Decision wassentto your attorney ofecord at the time, Gretchen
K. Athias White, Esquire, viaPriority Mail with Delivery Confirmation. Your
attorney received this letter on Saturday,April 30, 2011,at 9:57 am at her
BOV\llle, g/laryland office. A copy of the Priority Mail Delivery Notice is
enclosed.

Defs.” Mot. Dismiss, ECF No. 15, Decl. Michele Mulleady, Attach. C, Denial of Apgated
May 24, 2011.Despite the fact that the USPS “track and confirm stateshemticate thathe

decision letter wadelivered on April 30, 2011he plaintiff argues thaneither of the track and

! The defendants noted that “[w]ithout including the date of receipt, B)difteen calendar day window for
appealing the Letter of Decision expired on Sunday, May 15, 2011. BecawdsgyS$sinot a delivery day, the date
for receipt of the appeal moved to Monday, May 16, 2011. Since the appeal wasenatd until Tuesday, one day
later, it is untimely.” Defs.” Mot. Dismiss, ECF Ndl5, Decl. Michele Mulleady, Attach. C, Denial of Appeal dated
May 24, 2011.



confirm statements specified either an address or an addressee to whatktdges were
delivered” and asserts that plaintiff and her counsel actiedbivedthe decision letter on May
2,2011. Compl.M2829. Following the denial of the plaintiff's appeal, the plaintiff was
terminated from her position at the USPSMay 27, 2011.1d. T 22.

B. Procedural History

On June 29, 2011he plaintifffled a Complaintigainst defendants USPS and
Postmaster General Patrick R. Donahue, allegind'fiv$ith the dismissal as untimely of
[plaintiff's] appeal and request for a hearing, and her termination of employjtienplaintiff]
has been effectively denied her constitutional right to due process of liv§"30. The
plaintiff asserts that the defenta violated the Due Process Clause of the Fifth Amendment of
the Constitution (Counts | and Il), and are additionally liable for defamation eéctea (Count
ll), and intentional infliction of enotionaldistress (Count IV)lId. 1131-43. In compensation
for these alleged unlawful acts, the plaintiff requastsy alia, an order directing “the
defendants to reinstate Plaintiff Peevy to her employment including wakhgdaey, front pay,
benefits, costand attorney fees Compl., Prayer for Relief, § 9.

Simultaneouly with the filing of the Complaint, the plaintiff moved for a temporary
restraining order (“TRO”and preliminary injunction, seeking to “restrain[] and enjoin[] all
Defendants . . . from terminating Plaintiff’'s employment wite [USPS] and attendant benefits
without due process of law . . . .” and to “preserve the status quo as of May 17, 2011.” Pl.’'s Mot.
TRO, ECF No. 2, at 1; Mem. Supp. Pl.’'s Mot. TRO, ECF No. 2, at 1. On July 1, 2011, prior to
the defendantsaappearance in the caslee Court denied thglaintiff's motionfor a TRO

because she haiter alia, failed to demonstrate irreparable hariem. Op. & Order, ECF No.



9. The Court then ordered the parties to confer and submit a mwdgedigable brigfg
schedule to address the plaintiff's pending motion for a preliminary injundibn.

Three weeks later, on July 22, 2011, the parties submitted a Joint Motion for agbriefin
schedule, which extended briefing on the plaintiff’s motiorpf@iminary njunction to August
12, 2011. ECF Nos. 12-13; Minute Order dated July 25, 2bil@ccordance with the briefing
schedule, the defendariied their opposition to the plaintiff's motion for a preliminary
injunction on July 27, 2011, and also movedlismiss the plaintiff's Complaint for lack of
subject matter jurisdiction pursuantRep. R.Civ. P.12(b)(1). ECF No. 15In the plaintiff's
opposition to the motion to dismiss and her reply in support of her preliminary injunction, the
plaintiff failed to address a key requirement for her motion for a preliminary injuncizonely,
how the plaintiff would be irreparably harmed without injunctive relief. Ineamnt, in light of
the jurisdictional issue raised by the defendants, the Court combined considefalie
plaintiff's motion for preliminary injunction with the defendants’ motion to dismiss.

As explained below, upon consideration of the defendants’ motion to dismiss, the Court
concludes that iacks subjectnatter jurisdiction over the plaintiff's claims. Consequently, the
defendants’ motion to dismiss@&RANTED andthe plaintiff’'s motion for preliminary
injunction iIsDENIED.

. STANDARD OF REVIEW

On a motion to dismiss for lack of subject matter jurisdictiorder Rule 12(b)(1) of the
Federal Rules of Civil Procedure, the plaintiff bears the burden of establishsdigtion by a
preponderance of the evidenddostofi v. NapolitanpNo. 11-0727, 2012 U.S. Dist. LEXIS
9563, at *4 (D.D.C. Jan. 27, 2012jt{ng Lujan v. Defenders of Wildlif&04 U.S. 555, 561

(1992));Ki Sun Kim v. United Statello. 08-01660, 2012 U.S. Dist. LEXIS 2094, at *8 (D.D.C.



Jan. 9, 2012). As the Supreme Court has explained “many times,” the “district cohds of t
United States... are ‘courts of limited jurisdiction. They possess only that power authorized by
Constitution and statute."Exxon Mobil Corp. v. Allapattah Sery$45 U.S. 546, 552 (2005)
(quotingKokkonen v. Guardian Life Ins. Co. of Ameribadl U.S. 375, 377 (89)) (internal
citations omitted)see alsdMicei Int’l v. DOC, 613 F.3d 1147, 1151 (D.C. Cir. 2010) (“[T]wo
things are necessary to create jurisdiction in an Article 1l tribunal tilae the Supreme Court .
.. The Constitution must have given to tioeit the capacity to take and an act of Congress
must have supplied’ij (internal citations and quotation marks omitted). For this reason, a
“federal district court’s initial obligation is to ascertain its subject matter jurisdittidalyutin

v. Rice 677 F. Supp. 2d 43, 45 (D.D.C. 2008f.d, No. 10-5015, 2010 U.S. App. LEXIS 13869
(D.C. Cir. July 6, 2010). When a court lacks subject matter jurisdiction, it must ditmisase.
SeeRavulapalli v. Napolitanp773 F. Supp. 2d 41, 48 (D.D.C. 201¥cManus v. District of
Columbig 530 F. Supp. 2d 46, 62 (D.D.C. 2007).

The Court must be assured that it is acting within the scope of its jurisdictionalitguthor
and therefore must give the plaintiff's factuliégations closer scrutiny when resolving a Rule
12(b)(1) motion than would be required for a Rule 12(b)(6) motion for failure to statema cl
SeeMacharia v. United State834 F.3d 61, 64 (D.C. Cir. 2003)/estberg v. FDIC759 F.

Supp. 2d 38, 41 n.1 (D.D.C. 201Dubois v. Wash. Mut. Banklo. 09¢v-2176, 2010 WL
3463368, at *2 (D.D.C. Sept. 3, 2016lpffman v. District of Columbija&643 F. Supp. 2d 132,
135 (D.D.C. 2009).In this respectt is “the plaintiff's burden to prove subject matter
jurisdiction by a preponderance of the evidenc8di v. Clinton,778 F. Supp. 2d 1, 5 (D.D.C.
20011) (quotingAm. Farm Bureau v. Envtl. Prot. Agen&1 F.Supp. 2d 84, 90 (D.D.C.

2000)). In deciding whether to grant a motion to dismiss for lack of jurisdi¢tiendistrict



court may consider materials outside the pleadings” but “must still accept allfatthal
allegations in the complaint as truelerome Stevens Pharms., IncFRA, 402 F.3d 1249, 1253
(D.C. Cir. 2005) ¢iting Herbert v. Nat'l Acad. of S¢i974 F.2d 192, 197 (D.C. Cir. 1992) and
United States v. Gaubert99 U.S. 315, 327 (1991 )ee alscCoal. for Underground Expansion
v. Minetg 333 F.3d 193, 198 (D.C. Cir. 2003) (noting that courts aoegider materials outside
the pleadings in ruling on a 12(b)(1) motion to dismiss for lack of subject matseligtion);
Citizens for Responsibility & Ethics in Wash. v. FBN®. 11-951, 2011 U.S. Dist. LEXIS
149672, at *6 (D.D.C. Dec. 30, 2011). The court, however, “need not accept as true a legal
conclusion couched as a factual allegation, nor inferences that are unsupportecatg thet
out in the complaint."Mostofi, No. 11-0727, 2012 U.S. Dist. LEXIS 9563, at *5 (citations and
guotation marks omitted).
1. DISCUSSION

The plaintiff alleges in Counts | and Il that the defendants violated the DuesBroc
Clause of the Fifth Amendment when they improperly denied her appeal and an opptotunity
hearing before termitiag her employment. The plaintiff furthalegesn Counts Ill and IV
that the defendants are liable for defamation of charactdngertional Infliction of Emotional
Distress respectively. The defendariggue thathe Court lacks jurisdiction over Counts | and
Il because the Civil Service Reform Act precludes judicial review of emp@ay actions
relating to the plaintiff Counts Il and IVmust be dismissed, according to the defendants,
because the Federal Tort Claims Aats the plaintiff from asserting those clainihe
defendants’ arguments are addressed below.

A. Counts| and Il Must Be Dismissed Because The Civil Service Reform Act
Precludes This Court From Granting Relief



Counts | and Il allege that the defendants’ violated the Fifth Amendhriame Process
Clause when they denied the plaintifippeal anderminatecher employmenivithout providing
her an opportunity for a hearin@pecifically, although the plaintiff clearly received the letter
informing her of her right to appedhe plaintiff alleges that the defendants improperly denied
her appeal as untimely because thedied on delivery confirmation receipts that (1) did not
detail wherehe decision letter was delivered and (2) only indicate the date on which therdecis
letter was delivered, not when it was actuadlgeivedby the plaintiff. The defendants argue that
the Court lacks subjectatter jurisdiction over these claims beaatleCivil Service Reform
Act (“CSRA), 5 U.S.C. 88 4303, 7513, provides the exclusive remedy for federal employees
challenging adverse employment actions, and does not priagiintiff with a judicial
remedy. The Court agrees.

1. The CSRA Precludégeview of the Defendants’ Termination of the Plaintiff

The CSRA, codified iitle 5 of the United States Code, “established a comprehensive
system for reviewing personnel action taken against federal employéesed States v.

Faustq 484 U.S. 439, 455 (1988ee also Peter B. v. United Stat8g9 F. Supp. 2d 78, 81

(D.D.C. 2008) (“When enacted, the CSRA established an elaborate new framework for
evaluating adverse personnel actions [taken] against certain categoedsraf Empyees.”)

(internal citation and quotations omitted). This statutory scheme is the “exclasivenrfork for

judicial review of adverse disciplinary actions taken by federal agehaegguotingAm.

Postal Workers Union v. U.S. Postal Sep40 F.2d 704, 709 (D.C. Cir. 1991)), dpdecludes
non-CSRA remedies for an adverse personnel action even where the CSRA does not make thos
remedies available to the plaintiffFeldman v. CIA797 F. Supp. 2d 29, 45 (D.D.C. 2014¢ge

also Am. Postal Workers Unipf40 F.2d at 708-09. In other words, “what you get under the



CSRA is what you get” and the provisions of the CSRA “[cannot] be supplemented by an
implied private right of action.’Fornaro v. James416 F.3d 63, 67 (D.C. Cir. 2005) hi§ is
because,sathe D.C. Circuit has notethe “failure to include any relief within the remedial
scheme of so comprehensive a piece of legislation reflects a congressiondhattan judicial
relief be available.”ld. at 66.

Under the CSRAgivil service employees are classified into three categd@esior
Exeative Service, 5 U.S.C. § 2101a; Competitive Service, 5 U.S.C. § an@ZExcepted
Service, 5 U.S.C. § 2103. Within each of these categories, certain veterans anthtiveis ee
provided preferential treatment and are granted rights not available fwefenence employees
5 U.S.C. § 2108Prior to her termination, the plaintiff was employed as an2A&onsumer
Research Analyst, which designated tneder the CSRAS a nofpreference employee in an
Excepted ServiceSeeb U.S.C. 88 2103, 2108, 7511; Defs.” Mot. Dismiss, ECF No. 15, Ex. A,
Decl. Michele Mulleady.

As a nonpreference employee in an Excepted Sertiee CSRA permgthe plaintiffto
challenge hetermination for unacceptable job performance, 5 U.S.C. § dB64q, or for
misconduct, 5 U.S.C. § 75@t seq. to theMerit System Protection Board (“MSPB”"see also
Garrow v. Gramm856 F.2d 203, 205 (D.C. Cir. 1988)he plaintiffis not, however, entitled to
any additionahdministrative or judicial reviewld.; Faustq 484 U.Sat448 (“The
comprehensive nature of the CSRA, the attention that it gives throughout tdhtiseofig
nonpreference excepted service employees, ana@t¢héntt it does not include them in
provisions for administrative and judicial review contained in Chapter 75, combinelibsbsta
congressional judgment that those employees should not be able to demand judiwidbrevie

the type of personnel acti@overed by that chapter.”Am. Postal Workers Unigo®40 F.2dat



704. This Court therefore does not have subjetter jurisdiction oveanyclaim challenging
the defendants’ decision to discharge preentiff.
2. The CSRA Precludes Review of the Plaintiff’'s Due Process €laim

The plaintiff argues, however, that Counts | and Il should not be dismissed because the
plaintiff “has not raised the merits of the USPS underlying action as adbaiis Court’s
jurisdiction, only the denial of her right to due process is before this Court.” B"s @lot.
Dismiss, ECF No. 17, at 10. She contends that “[p]ursuant to the 5th Amendment of the
Constitution of the United States, this court has jurisdiction to[péantiff’s] claim of denial of
due process.'ld. This argument is incorrect.

As the defendants note, “[e]ven where an employee brings a constitutionalcclaim t
challenge his or her removal, the CSRA still precludes a judicial remedy.” MdetsDismiss,
ECF No. 15, at 7. Indeed, simply alleging “constitutional violations does not tdaéflsc
beyond the remedial provisions of the CSRAlUNt v. Dep’t of Agriculture740 F. Supp. 2d 41,
48 (D.D.C. 2010)Steaiman v. Governor, U.S. Soldiers’ and AirmeeRlome 918 F.2d 963, 967
(D.C. Cir. 1990) (declaring that federal employees may not circumvent the CSRAvRgR
they raise onstitutional claimg A federal employee covered by the CSRA may maintain
constitutonal claims in district couffo]nly in the unusual case in which the constitutional claim
raises issues totally unrelated to the CSRA procedu@eddman918 F.2d at 96 d{smissing
federal employés claimfor lack of jurisdiction where plaintiff brought Due Process claim
challenging adverse employment action covered by CS&tA)eaver v. United States
Information Agency87 F. 3d 1429, 1432-35 (exhaustion of CSRA remedies not required
becausehe Court would have jurisdiction over the plaintiff's claim that the regulationus iss

violated her First Amendment rights if asserted outside the context of theyagpersonnel

10



action against herpndrade v. Lauer729 F.2d 1475, 1490-93 (D.Cir. 1984) (exhaustion of
CSRA not required wherg@aintiffs had challenged the defendamshstitutional authority to

issue regulations)The plaintiff's instant constitutional challenge does not fall within this narrow
exception.

The plaintiff argues thaghe “has not placed the merits or bases of defendant USPS’s
action against her before this Court. It is strictly the lack of due proffessea her through the
machinery or grievance procedure which the USPS has established for empl®Bleatiff
Peevy’s category that she challenges through this action.” Pl.’s Opp’n MotisBjEECF No.
17, at 4. This, howevemischaracterizethe Complaint.

While it is true that the plaintiff does not seek review of the 1G’s ROI or this bar the
plaintiff's underlying termination, the Complaint makes clear that the plaga#ks “injunctive
relief againsf] wrongful and illegal termination” and claintisat the defendants “erroneously”
terminated her from her position. Compl. at 1; 1 32. Indbedylaintiff seeks as relighter
alia, an order directing the defendants “to reinstate Plaintiff Peevy to herywmgloincluding
with back pay, front pay, benefits, [and] costs . . ..” Compl., Prayer for ReliefTNi®is
clearly not the “unusual case” where the plaintiff's claims are “totally unrelateukrt
terminationso as to provide the Court with jurisdiction over the plaintiff's constitatiolaims
SeeSteadman918 F.2d at 967Rather, the plaintiff's constitutional claims appear t@abe
effort to circumvent the CSRA and obtain renewed reconsideratitve afefendants’
employment decision.

3. The Plaintiff's Constitutional Claims Have Mderit
That said, even if the Court could reach phaantiff's constitutional claimsher claims

have no merit.The plaintiff's constitutional claims reduce to one discrete issue: The plaintiff

11



contends that the defendants incorrectly denied the pfarggpeal as untime)yand denied her

a hearingpecause they concluded that the plaintiff had fifteen daysdediveryof the decision
letter, rather thafrom receiptof that letter.Pl.’s Opp’n Mot. Dismiss, ECF No. 17, at he
plaintiff stateghat she received that letter on May 2, 2011, and her appeal was thus timely filed
on May 17, 2011. Compl. 1 1&ontrary to plaintiff's assertion thato evidence’shows

delivery was made prior to May 2, 2011, the defendaavesubmitted to the Coudelivery
confirmation statements indicating that the decision letter was delivered to the fdaichtifer
attorney on April 30, 2011. Pl.’s Opp’n Mot. Dismiss, ECF No. 17, at 6; Defs.” Mot. Dismiss,
ECF No. 15, Decl. Michele Mulleady, Attach. Bhe defendants did not err in relying on these
confirmation statementspr in their decision tequate delivery of the decision letter with
receiptof that letterfor the purposes of initiating the plaintiff's time to appdals true that the
defendants’ mployee and Labor Relations Manual states that employees may requasi@ hea
within “15 calendar days of receipt of a letter of decision, thbatdefendants haveasonably
interpreted that receipt is satisfied upon delivery of the leBeeDefs.” Mot. Dismiss, ECF No.
15, Decl. Michele Mulleady, Attach. ATo requireotherwise would not only place an undue
administrative burden on the defendants, but mayiatsmtivize employees to evade receipt of
the decision lettein an effort to forestallteir dismissal

4. The Declaratory Judgment Act Does Not Provide Jurisdiction for the
Plaintiff's Constitutional Claims

The Court does not have subject matter over the plaintdfstitutional claims and
thereforedenies the plaintiff's request for ded#ory judgment. Federal courts may grant
declaratory relief under the Declaratory Judgment Act, which provides tlraa“fiase of actual
controversy within its jurisdiction . . . any court of the United States . . . may eldotarights

and other legal relations of any interested party seeking such declara8dn.3.C. § 2201(a).

12



A prerequisite to declaratory relief, however, is that the Court must initiallg jurisdiction to
adjudicate the plaintiff's claimsSeeCitizens for Responsibilitgnd Ethics in Washington v.
Cheney593 F. Supp. 2d 194, 222 (D.D.C. 2009) (stating that the Declaratory Judgment Act “is
not an independent source of federal jurisdictjpSeized Prop. Recovery, Corp. v. U.S.
Customs and Border ProtectipB02 F. Supp. 2d 50, 64 (D.D.C. 2007) (stating that the
Declaratory Judgment Act only applies “if a judicially remediable right ajreabts”). As
discussed above, the CSRA precludes judicial review of the plaintiff's claicsordingly, the
Court may not grant decktory relief.

B. Count 11l and IV Are Dismissed Pursuant to the Federal Tort Claims Act

Countslll and IV assert that the defendants are liable for defamation of character and
intentional infliction of emotional distss. Compl. §f 37-43 he defendantargue that both of
these claims are barred by the Federal Tort Claims Act (“FTCHip plaintiff failedto address
the argumenthat Counts Il and IV should be dismissed in her opposition brief. The Court
therefore deems dismissal of Counts Il ancaB/concededSeeBeattie v. AstrueNo. 0lev-
2493, 2012 WL 628346, at *3 n.13 (D.D.C. Feb. 28, 2012) (“An argument in a dispositive
motion that the opponefdils to addressn an opposition may be deemed conceded,” quoting
Rosenblatt v. Fenty,34 F.Supp. 2d 21, 22 (D.D.C. 2010)). Even on the merits, however, the
defendants are correct that the FTCA bargptamtiff from asserting her tort clainad these
claims must be dismissed.

1. Count Ill is Dismissed Because thederal Tort Claims Act Bars Plaintiff's
Defamation Claim.

Count Il alleges that the defendants defamed the plaintifiroyngly accusing heof

unauthorized use of priority shipping labels @ydportray[ing] her as a thief."Compl. { 38.

13



Theplaintiff may not, however, assert a defamation claim against the defendants bbaeause t
government has not waived sovereign immunity as to these claims.

“The FTCA waives the sovereign immunity of the United States with respeatis, s
but not all, torts. Those torts for which the United States retains immunitgareseated in 28
U.S.C. § 2680(h)."Peter B, 579 F. Supp. 2d at 83 (internal citations and quotations omitted).
The statute’s waiver is limited, and it explicitly bars suits against the United Stttesgards
to claims of fibel, slander, misrepresentation, deceit, or interference with conghts.fi 28
U.S.C. § 2680(h). Therefore, courts in this Circuit uniformly dismiss misreprasardat
defamation claims against the United Stafdarcus v. GeithnerNo. 09¢v-1686, 2011 WL
4402362, at *4 (D.D.C. Sept. 22, 2011) (concluding that the FTCA bars “claims that arise from
alleged misrepresentations, whether negligent or intentional,” &tock v. Neal460 U.S. 289,
296 (1983)) (internal citations and quotations omitted§ also Gardner v. United Stat@d3
F.3d 735, 737 n.1 (concluding that the plaintiff’'s defamation claim against the Unitesl \&aste
barred);Wilson v. U.S. Dep’t of Transp/59 F. Supp. 2d 55, 64 (D.D.C. 2010) (dismissing a
former federal employee’s defamation claim because the FTCA explicitly lsdr€lsims);
Upshaw v. United State669 F. Supp. 2d 32, 44 (D.D.C. 2009) (dismissing defamation claim of
former Library of Congressmployee due to lack of subject matter jurisdiction under the FTCA)
DeGeorge v. United Statgs21 F. Supp. 2d 35, 40 (D.D.C. 2007) (holding that the FCTA barred
plaintiff’'s claim for misrepresentation where alleged false statementshydd<&. agents
resulted in destruction of plaintiff's boagonham v. U.S. Gov't Med. Review Bdo. 90€v-
0733, 1990 WL 169297 (D.D.C. Oct. 19, 1990) (concluding that FCTA barred suit over former
Army employee’s defamation claim for alleged false statements nbadé lam by the United

States Government Medical Review Boar@jven that the defendants retain sovereign

14



immunity against claims of defamation, and the FTCA explicitly bars such cl@wousit 111 of
the plaintiff's Complainis dismissed.

2. Count IV isDismissed Because the Plaintiff Failed to Exhaust Her
Administrative Remedies

Count IV alleges that the defendants are liable for intentional inflictiomofienal
distressbecause “terminating [plaintiff’'s] employment without a hearing was with malice and
with an intentional manner to inflict emotional distress by depriving her of hith vesurance
and other benefits, as well as her incomiel.”] 43. Although otherwise cognizable under the
FTCA, this claim must be dismissed because the plaintiff did not exhaust her administrative
remedies prior to filing the instant lawsuit.

The plaintiff may only assert an intentional infliction ofi@ionaldistressclaim against
a federal agency pursuant to the FTCWIlson 759 F. Supp. 2d at 64 (“[C]laims for negligent
and intentional infliction of emotional distress against a federal agen@nbahe pursued via
the FTCA.”);Johnson v. DiMarip14 F. Supp. 2d 107, 111 (D.D.C.9B). In order to bring suit
under the FTCA, a plaintiff must have exhausted all available administratieglies, which
requires her to have “(1) presented a federal agency with a claim degontimparticularity,
the alleged injury and damages aBjiither received a written denial of the claim from the
agency or waited six months from the date of filing without obtaining a final agency
disposition.” Totten v. Norton421 F. Supp. 2d 115, 122 (D.D.C. 2006); 28 U.S.C. § 2675(a);
see also Wilsqri759 F. Supp. 2d at 64 (D.D.C. 2011) (citMgNeil v. United State$08 U.S.
106, 111, 113 (1993))Failure to comply with the administrative requirements of the FTCA
deprives the Court of jurisdiction to hear the cdseat 122;see alsdGAF Corps. v. United

States818 F. 2d 901, 905 n.6 (D.C. Cir. 1987).

15



The Complaint does not allege that the plaintidimplied with the FTCA anfiled an
administrative tort claim with théefendants prior tmitiating this case Thedefendants attest
that the plaintifthas not done so, Decl. Elinor Brown, ECF No. 16, §plaintiff does not
rebut thisassertion Having failed to comply with the FTCA and exhalust administrative
remediesthe plaintiff may not pursue her intentional infliction afi@&ionaldistressclaim in this
Court. Accordingly Count IV is dismissed.

V. CONCLUSION

As explained above, tHéourt lacks subject matter jurisdiction over the plaintiff's claims
and the defendants’ motion to dismisshisreforeGRANTED. Consequently, the plaintiff's
pending motion for geliminaryinjunction is DENIED. An Order consistent with this
Memorandum Opinion will be entered.

DATED: MARCH 6, 2012
BERYL A. HOWELL
United States District Judge

16



