TOENSING et al v. U.S. DEPARTMENT OF JUSTICE Doc. 21

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

VICTORIA TOENSING and
JOEPH E. DIGENOVA

Plaintiffs,

V. Civil Action No. 11-1215 (BAH)
U.S. DEPARTMENT OF JUSTICE, Judge Beryl A. Howell

Defendant.

MEMORANDUM OPINION

Plaintiffs Victoria Toensing and Joseph diGenova btimg action against the United
States Department of Justic®0J”) under the Freedom of Information Act (“FOIA”), 5 U.S.C.
8 552et seq. seeking injunctive reliefThe plaintiffs seek agency records relating to a criminal
investigation perfornek by the United States Attorn&yOffice for the District of Delaware
(“Delaware USAQ”) in which the plaintiffs were sulgwed to testify before a grajuuy.

Pending before the Court amossmotions for summary judgment pursuantexeral Rule of

Civil Procedure 56. For the reasons discussed below, the Court grants in part and denies in part
the Defendat's Motion for Summary Judgment, ECF No. dhddenies the Rintiffs’ Cross

Motion for Summary ddgment, ECF No. 15.

l. BACKGROUND

Before discussing the FOIA requests at issue, the Court will provide sakgydand
regarding the events giving rise to the Delaware USAO investigatidrthe plaintiffs’

involvement in that investigation.
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A. Grand Jury Subpoenas and Alleged Tape Recordings

The plaintiffsare two attorneys who are married to each other and operate a small,
private law practice Decl. of Victoria Toensing (“Toensing Decl.”) 9%5, ECF No. 13; Decl
of Joseph E. diGenova (“diGenolxecl.”) 114-5, ECF No. 15-4. Beginning in September 2000
the plaintiffsrepresentethe Executive of New Castle County, Delawar@omas Gordon, in
legal proceedings related to an investigation of misuse of government funds edibgube
Delaware Attorney Genetalloensing Decl. { 6; Compl. § 12, ECF No.Sherry Freebery, a
New Castle Countydministrative offier, was also being investigated, and she retaned
attorney named Hamilton P. Fox, lll, as legal counsel. Compl. {4i8r, fromJaruary to
March of 2002, Gordon and Freebeeyainedthe services of théaw firm Kirkland & Ellis
(“Kirkland”) in a related matterand the plaintiffs attended a meeting with the Kirkland lawyers
“to ensure the lawyers understood what had occurred in 20@ghsing Decl. 910-12"

In September 2002, the U.S. Attorney for Bistrict of Delaware Colm Connolly,
opened an investigation directed at Gordon, Freebery, and others for misuse of publiafiinds, a
as a part of that investigation Mr. Connadlypbpoenaed New Castiounty for a number of
documents. Compf] 17; Toensing Decl. { 14. The plaintiffs were also both subpoenaed as a
part of this investigation in November 2003. Toensing Decl. 1 44. These subpoenas requested
both testimony and docuants on the part of the plaintiffs and were “limited to the retention of
defamation counsel on behalf of [New Castle] Countyg.”(internal quotation marks omitted).

The plaintifs moved to quash the subpoenas—an effort that lasted several months and included

! There is a discrepancy between the Complaint and the Toensing Declaratidingeaw many meetings the
plaintiffs attended with the Kirkland lawyers. T@emplaint states that it was two meetingmseCompl. 15,

while the Toensing Declaration states that it was only one meséagipensing Declaration 2. This discrepancy
is immaterial to the resolution of the issues pending before the Court.



an appeal to the Third Circuitandeventually the subpoenas were vacated as moot by the
district court. See idf147-48, 50.

The plaintiffsallege that, during the New Castle County investigation, Mr. Connolly
engaged in various acts of prosecutorial misconduct, including migtsegstatements court
filings and otherwised. 1121, 43, 49, 52, 55%jiolating DOJguidelinesjd. T 45, backmailinga
material witness$o obtain favorable testimoni. § 41, and conspiring to disqualify the
plaintiffs as counsel to Mr. Gordon by secretly recording planned conversationgmhdtse
Toensing and a New Castle County employeef]§ 24—28. Most relevant in this action are
thesealleged secret recordingéccording to the platiffs, Mr. Connolly sent a New Castle
County employee named Shawn Tucker to speak with Ms. Toensing while weardtga hi
recording deviceld. § 28. The alleged purpose of this conversation was to induce Ms. Toensing
to speak with Mr. Tucker regarding the investigation, even though Mr. Tueleerepresented
by counsel and thus speaking with him would have been grounds to disqualify Ms. Todhsing.
11 25-26, 28.Ms. Toensing firmly believes that she was tapeorded during this encounter,
basedprimarily on a similar incident that occurredhv@reinHamilton Fox was tapescordedby
Mr. Tuckerduring a meeting with New Castle County employedlegedly at the behest of Mr.
Connelly. See idf124, 27; Decl. of Hamilton P. Fox (“Fox Decl.”) 11 6—8, ECF No. 19-6e
plaintiffs further believe that Mr. Connolly’s “legal maneuveringgre “for the sole purpose of
getting rid of experienced counsel and investigator.” Rlem.of P. & A. in Supp. Cross-Mot.
Summ. J. & Opp’n Def.’s Mot. Summ. J. (“Pls.” Mem.”) at 9, ECF No. 15-2.

B. FOIA Requests

Over the course of nearly three and a half years from June 2007 to December 2010, the

plaintiffs submitteda total of eighFOIA requests to three separate subcomponernite of



Department of Justicethe Executive Office of the United States Attorney (‘EOUSA”), the
Criminal Division of theDOJ (“Criminal Division”), and the Federal Bureau of Investigation
(“FBI”). Only three of these requests &wemally at issue in the instant action

1. Plaintiffs’ First and Second~OIA Requess (“2007 Requests”)

On June 19, 20Q7he plaintiffs submitted identical FOIA requestshie EOUSA and the
Criminal Division which sought “all documents collected, accumulated and/or maintained” by
the subcomponents regarding:

e The subpoena of Joseph diGenova and/or Victoria Toensing to testify against
their client, Thomas P. Gordon, including but not limited to all memoranda
related to gch requests and meeting notes;

e All responses and internal memoranda regarding such requests to subpoena
diGenova and/or Toensing, includingnmails and any other electronic
communication; and

e All calendar entries regarding requests or decisions to subpoena diGenova
and/or Toensing.

SeeDecl. of John F. Boseker (“First Boseker Decl.”) 1 6, Ex. A (Jan. 23, 2012 ), ECF No. 12-1;
Decl. ofJohn E. Cunninghaitl (“Cunningham Decl.”) 4, Ex. A, ECF No. 12-2.TheEOUSA
forwardedthe EOUSArequest (the “2007 EOUSA request”) to thelaware USAOwhereMr.
Connollyand administrative officer Ther@gdordon conducted a search for responsive records
(the“2007 EOUSASsearch”) SeeDecl. of Theresa&. Jordan (“Jordan Decl.”) 4, ECF No. 11-

5. The search performed by Connolly and Jordan returned 675 pages of responsive records, 306
of whichwere eventually released the plaintiffs between February and May 206@

remainder were withhelah their entiretyunder FOIA Exemptions (b)(3), (b)(5), and/or

(b)(7)(C). First Boseker Decl. 110, 12. The gaintiffs were informed that they could
administrativelyappeal the agencytecision to withhold documents ttoe DOJ’s Office of
Information and Privacy (“OIP”) within 60 days of being notified of the decisiontheut

plaintiffs did not do so.ld. 1111, 13. A January 9, 2008 memorandum from Mr. Connolly to



Gary Stewart, an Assistant Director at the EOUSA, however, indicatedticanducting the
2007 EOUSA search, he was instructed by the EOUSA not to forward six categories of
documents in response to the plaintiffs’ reqieSeeDecl. ¢ Jamie M. McCall (“First McCall
Decl.”) 2 (Jan. 23, 2012), ECF No. 11-6

TheCriminal Divisionalsoconducted a search in response ta20@7 FOIArequestand
uncovered twelve responsive records, eight of which were released in full and fouclof whi
were withheldunder FOIA Exemptions (b)(5), (b)(6), and/or (b)(7)(C). Cunningham Decl. | 6.
Additionally, the Criminal Division located 410 pages of responsive documents that had
originated with the EOUSA, and those documents were referred to the EOUSKidar.r€ee
First Boseker Decl.fl23-24. Of those 410 pages, 18 pages were releagedpiaintifs on
May 30, 2008, and the remaining 392 pagese withheldunder FOIA Exemptions (b)(3),
(b)(5), and/or (b)(7)(C)Id. § 24. Once again, althoudtetplaintiffs were informed of their
right to administrativelyappeal within 60 daysthedecision to withholdthey never exercised
that right 1d. 25-26.

2. Plaintiffs’ Third FOIA Request (“2008 Request”)

Ms. Toensingsubmitted aother FOIArequesto the EOUSAon February 26, 2008,
which sought different records, namelia copy of all deuments and recordings collected,
accumulated and/or maintained” by thefendant “during the investigation of Thomas P.
Gordon,” andspecifically “[a]ny and all tapes and/or recordings of any kind of i@tor
Toensing from August 2001 to May 26, 2004; and [a]ny and all transcripts of such tapes and/

recordings of Victoria Toensing.ld. I 14, Ex. G. The EOUSA forwarded this request to the

2 The six categories included: (1) drafts of papers filed with the DOJise@ff Professional Responsibility,

(2) drafts of Mr. Connnolly’s responses to a Senate Questionnaire, (8)jgrsurecords, (4) court filings submitted
under seal, (5) drafts eburt filings submitted under seal or submitéadparte and (6) duplicate documentSee
Decl. of Jamie M. McCall (“First McCall Decl.”) & (Jan. 23, 2012), ECF No. -8l Def.’s Mem. of P& A. in

Supp. Mot. Summ. J. (“Des. Mem.”) at 16, ECF No. }1.



Delaware USAO in May of 2008Jordan Decl. I 5An Assistant United Statestorney
(“AUSA”) named Patricia Hannigan handled the request and certified, without performing an
search, that “we know there were no tapes/transcripts responsive to the regprelsin Decl.
Ex. C. Plaintiff Toensing was notified on October 28, 2008 that no responsive records had been
found and that she had 60 daysthministrativelyappeal that resutb theOIP, though no
administrativeappeal was ever filedrirst Boseker Decl. 180-23
3. Plaintiffs’ Fourth and Fifth FOIA Requess$ (“2009 Requests”)

OnFebruary 11, 2009he plaintiffsonce agairsubmitted identical FOlAequess to the
EOUSAandthe Criminal Division.Id. § 27; Cunningham Decl. 7. These requests both sought
all documents “ollected, accumulated and or maintained” by eamhponent regarding:

e The subpoena of Joseph diGenova and/or Victoria Toensing to testify against
their client, Thomas P. Gordon, including but not limited to all memoranda
related to such requests and nreghotes;

e All responses and internal memoranda regarding such requests to subpoena
diGenova and/or Toensing, includingnmails and any other electronic
communications;

e All calendar entries regarding requests or decisions to subpoena diGenova
and/or Toening;

e Any and & tapes and records of any kind of Toensing during the investigation
of Gordon, specifically from August 2001 to May 26, 2004,

e Any and d transcripts of recordings of any kind of Toensing during the
investigation of Gordon, specifically from August 2001 to May 26, 2004; and

e All documents subitted by the U.S. AttorneyColm Connolly to DOJ prior
to the issuance of the subpoena.

First Boseker Decl. 97, Ex. N; Cunningham Decl § 7, Ex. E. Essentially, these requests sought
all of the subpoena and recording recordsttiaplaintiffshad previously sought in their 2007

and 2008 requests, and it added a sixth category that included documents submitted by Mr.
Connolly prior to the issuance of the subpoenas. In fact, in both requests the plaintiffs
acknowledged: “We have previously requested these documents in a priordeQést” First

Boseker Decl. Ex. N; Cunningham Decl. Ex. E.



The EOUSA forwarded the request to the Delaware US#;h in turn advised the
EOUSA that “all categories of documents are duplicative, save one, thieatiuplicative
requests are actually untimgbdministrativeJappeals of the earlier responses,” and that the only
responsive record found regarding the new category had already been senheéypmeyious
production of documents. First Boseker Decl. § 29. The EOUSA notified the plaintiffayn M
21, 2009, that no new responsive documents had been located, but the plaintiffs admilyistrative
appealed that determination on July 20, 20@9 130, 32. On November 23, 2009, (D&,
which has respaibility for adjudicating FOlAadministrativeappeals, affirmed the EOUSA’s
action. Seed. Exs. Q-R. The OIP Associate Director, Janice McLeod, who adjudicated the
administrativeappeal, wrote to the plaintiffs that “no new records had been located that had not
already been located in response to your prior [FOIA] reqliestd that “I have determined that
EOUSA conducted an adequate, reasonable search for records responsive to ysiit tdque
Ex. R. Ms. McLeod added that “[i]f you remain interested in records that BQu&viously
processed for you, | suggest that you make a new request to EOUSA and spegdy deek
records that you have previously requestdd.” Ms. McLeodadditionally statedhat one
document previously located by the EOUSWich had not been responsive to prior requests but
was responsive to the plaintiff's new request category, was being withheld @Wider F
Exemptions (b)(3) and (b)(5)d. Finally, Ms. McLeod notified thplaintiffs that if they were
dissatisfied with her decision, they coufde a lawsuitin accordance with 5 U.S.C.
§552(a)(4)(B)" Id.

With respect to the 2009 Criminal Division request, the Criminal Division’s
FOIA/Privacy Act Unit “promptly initiated searchettbe component likely to possess

responsive records—the Office of Enforcement Operations (OEO) Policy atudoBy



Enforcement (PSEU).” Cunningham Decl. { 8. PSEU replied on April 29, 2009, and June 23,
2009, that they did not locate any responsive recddd€x. F. The plaintiffs were notified of

this action on July 16, 2009, and thedministrativelyappealed the action four days later to the
OIP. See idExs. G-H. Ms. McLeod of the OlRffirmed the Criminal Division’s action on
November 9, 2009, telling the plaintiffs that “no new records were located that hateadyal
been located in response to your prior [FOIA] request,” and that “the CrimiviglidDi

conducted an adequate, reasonable search for records responsive to your refiestK.

Ms. McLeod also once aganotified the plaintiffs of their right to file a lawsuit if they were
dissatisfied with her disposition of th@dministrativeappeal.ld. No appeal to federal district
court was filed, however, with regarddayof the 2009 requests.

4, Plaintiffs’ Sixth, Seventh, and EightlFOIA Reques$ (“2010Requests”)

On December 24, 2010, tp&intiffs submitted a fourth set 61OIA requests to the
EOUSA, the Criminal Division, and theBI, which are the three requests at issue in this case
SeeCompl. 11 29-45The plaintiffs noted that therequestto the EOUSA and the Criminal
Division were"similar (but not entirely identical) to previous requestS&eFirst Boseker Decl.
Ex. S; Cunningham Decl. Ex. L. Indeed, the 28&{uests to the EOUSA artikde Criminal
Division were identicato the 2009 requests, except for three differences that could be
considered material. First, the 2010 requests sought “[a]ll responses and intenoahnuz
throughout the[DOJ] regarding such requests to subpoena diGenova and/or ToenSieg).”
First Boseker Decl. Ex. S; Cunningham Decl. Ex. L (emphasis added to both). Second, the 2010
requests sought all tapes, recordings of any kimaibcuments reflecting an intent to tage
First Boseker Decl. Ex. S; Cunningham Decl. Ex. L (emphasis added to both). Fing§1the
requests sought “[a]ll documents submitted by the U.S. Attorney Colm Qponastaff of the

U.S.Attorneys Office for the District of Delawardo the POJ prior to the issuance of the



subpoena.” First Boseker Decl. Ex. S; Cunningham Decl. Ex. L (emphasis added tdarheth).
request submitted to the FBI was identical to the requests submitted to the EOUGHnaind]l
Division, butit also included one additional category of recordsny'communications between
the District of Delaware [and the FBI] concerning Mr. diGenova and Ms. ToensmgAugust
1, 2001, to May 26, 2004.SeeDecl. of David Hardy{“Hardy Decl.”) Ex. A, ECF No. 11-8.

The EOUSA andhe Criminal Division both acknowledged receipt of these requests in
January 2011seeFirst Boseker Decl. Ex. T; Cunningham Decl. Ex. M, thet plaintiffsallege
that they nevereceival any further response prior to filing the instant actiSeeCompl 1128,
35. As a result of the EOUSA'’s and the Criminal Divisiofadure to respond to the plaintiffs’
2010 requests prior to the filing of this action, the plaintiffs are deemed biedtathave
constructively exhausted their administrative remegi#is respect to thos®vo requests, even
though the OIP neveeviewedany of the actions taken by either component in response to the
requests See5 U.S.C. &§52(a)(6)(C).

Forits part, the Criminal Division initiated a search of “DOJ component$ylice
possess responsive records” on February 7, 2011, and found no responsive Ssmrds.
Cunningham Decl. § 1%d. Ex. O. The Delaware USAO initially notified the EOUSA that the
request was a duplicatequestnd that responsive records had previously been provitiegl.
First Boseker Decl. §8. Subsequently, however, the EOUSA realized that it had not
specifically searched for the new category of documents listed in tnéiffgaR010 request,e.,
“documents reflecting an intent to tape” M&iensing. SeeDef.’s Reply in Supp. Mofor
Summ. J. and Mem. Opp’n Pls.” Mot. Summ J. (“Def.’s Reply”) at 7, ECF NoA%& result of
this oversight, the EOUSA conducted a thieeel search for such records in archived witness

and correspondence files from the New Castle County investigation, electBiriiel& reports,



the personal notes of the case agents who handled the matter, and the persandlddesils

of Mr. Connolly. SeeDecl. of Jamie M. McCall (“Second McCall Decl.”) #%14 (Apr. 26,
2012), ECF No. 18-1. This supplemental search, however, yielded no responsive records.
1 15.

With regard to the FBI requeshe FBI searched the indices of its Central Records
System (“CRS”) butvas unable to identify any records responsive to the plaintiffs’ regeest,
Hardy Decl. 17, and it notified the plaintiffs of this result on February 22, 26&é,idEx. C.
The plaintiffs filed an administrativeppeal of that action to the OIP on February 28, 2644 ,
id. Ex. D, and the OIP remanded the request to the FBI on May 23, dfdcingthe FBIto
conduct a supplemental search of another database, the Electronic SurveiiisiéR")
indices, for responsive recordge idEx. F. The OIP closed the plaintiffsiddministrative
appeal on August 17, 2011, while the appeal was still penoiogusehe plaintiffshad
commenced the instant actiold. Ex. K (citing 28 C.F.R. 86.9(a)(3)) Though the FBI's
search of the ELSUR indices did not take place until #ieplaintiffscommencedhe instant
action, the FBI waseverthelesanable to locate any responsive records in that search either.
See idf 111, 29.

The plaintiffs filed the Complaint in the instant actiondune 30, 201Thallenging the
defendant’s handlopof thethree2010requestso the EOUSA, the Criminal Division, and the
FBI. The plaintifisseek a declaration that tdefendant has violated tR®IA with respect to its
handling of the 2010 requestn Order directinghe FBI,theEOUSA, andhe Criminal
Division to immediately conduct a search for all records responsie B)10requests; an

Orderdirectingthe FBI,the EOUSA, andhe Criminal Division to release immediately all

10



records responsive the2010requests; and attorney fees atigidition costs. Compl. at 12.
Pending before the Court are crasstions for summary judgmenifhe defendanteeks
summary judgmentn the basishat eacttomponent’searchwas adequate and that the records
withheld were apmpriately withheld undefOIA Exemptiors (b)(3), (b)(5), and/or (b)(7).
Def.’s Mem. at 1226. The plaintiffsseek summary judgment on the groutidg thedefendant
has violated th&OIA by (1) “failling] to demonstrate that its search was reasonably ascll
to uncover all relevant documents,” (2) “fail[ling] to account for responsivededocated by
Mr. Connolly . . . that were not produced, described or included on Defendant$in
indices,” (3)“fail[ling] to create a sufficienVaughnindex,” and (4) improperly invokg FOIA
Exemptions (b)(3), (b)(5), (b)(6)(C), and (b)(7)(MIls.”Mem. at 1213. Alternatively, the
plaintiffs askthe Courto review the withheld materiala camerabefore making any findings
that the responsive records were properly withh&ldat 23.
Il. STANDARDS OF REVIEW

A. FOIA Generally

Congress enactatle FOIA to promote transparency across the governngeeb
U.S.C. 8§ 552Quick v. U.S. Dep't of Commerce, Nat'l Inst. of Standards & Té¢h.F. Supp.
2d 174, 179-80 (D.D.C. 2011). The Supreme Court has explaingdetaDIA is “a means for
citizens to know ‘what their Government is up to.” This phrase should not be dismissed as a
convenient formalismlt defines a structural necessity in a real democrabhat’l Archives &
Recads Admin. v. Favisth41 U.S. 157, 171-172 (2004) (citation and internal quotation marks
omitted). “The basic purpose of FOIA is to ensure an informed citizenry, vital to the fumgioni
of a democratic society, needed to check against corruption and to hold the governors

accountable to the governedNLRB v. Robbins Tire & Rubber Cd37 U.S. 214, 242 (1978).

11



This strong interest in transparency must be tempered, however, by the “legigovarnmental
and private interests [that] could be harmeaddigase of certain types of informatioriJnited
Techs. Corp. v. U.S. Dep't of Defeng@l F.3d 557, 559 (D.Cir. 2010);see also Critical
Mass Energy Project v. Nuclear Regulatory Com@7ig F.2d 871, 872 (D.C. Cir. 1992).
Accordingly, Congress included nine exemptions permitting agencies to withifaichation
from FOIA disclosure.Sees U.S.C. § 552(b). These exemptions are explicitly made exclusive,
and must be narrowly construedMilner v. Dep't of the Nayyl31 S. Ct. 1259, 1262 (2011)
(citations and internal quotation marksitted);see also Pub. Citizen, Inc. v. OfficeMgmt. &
Budget,598 F.3d 865, 869 (D.C. Cir. 2010FOIA allows agencies to withhold only those
documents that fall under one of nine specific exemptwhgch areconstrued narrowly in
keeping with FOIA's presumption in favor of disclostfeitations omitted)).

B. Summary Judgment

Summary judgment is appropriate when “there is no genuine dispute asnatamal
factand the movant is entitled to judgment as aenatt law.” FED. R.Civ. P. 56. In ruling on
a motion for summary judgment, the Court must draw all justifiable infereméagor of the
nonmoving party and shall accept the nonmoving party's evidence aé&\hdexson v. Liberty
Lobby, Inc.477 U.S. 242, 255 (1986state of Parsons v. Palestinian Au#bl F.3d 118, 123
(D.C. Cir. 2011).In a FOIA case, when a plaintiff challenghe adequacy ain agency’s
search, an agen@an prevail on summary judgment if it “shi@lvbeyond material doubt that it
has conducted a search reasonably calculated to uncover all relevant de¢uMeriey v.

CIA, 508 F.3d 1108, 1114 (D.C. Cir. 2007) (quotivgisberg v. U.S. Dep’t of Justice
(“WeisbergIl’), 705 F.2d 1344, 1351 (D.C. Cir. 1983))o meetthis burden, the government

may rely on relatively detailed and noanclusory affidavithat are submitted in good faith

12



Id. at 1116. Whea plaintiff challengean agency’s withholding of documents, Hgencyis
entitled to summary judgment‘iho material facts are mispute and if it demonstratebat each
document that falls within the class requested either haspgpeéuaced . . . or is wholly exempt
from theAct’s inspection requirements.’3tudents Against Genocide v. Dep't of Sta& F.3d
828, 833 (D.C. Cir. 2001) (quotirgoland v. CIA 607 F.2d 339, 352 (D.C. Cir. 1978)).
1. DISCUSSION

The Court first addresses the scope of the plashtiffallenge. In their opposition to the
defendant’s Motion for Summary Judgment, phentiffs do notspecifically challenge the
adequacy of the searches performed by the Criminal Division and the FBI. Alttieug
adequacy of those searches was arguably within the broad sweep of the pl@otiffdaint,
and although the defendant sifieally argued in its Motion for Summary Judgment that those
searches were adequateeDef.’s Mem. at 23, 25-26, the plaintiffs’ decision not to address the
adequacy of those searches in their opposition isreetoncession that those searches were i
fact adequate under the FOI&eeShankar v. AC&S|, 258 F. App’x 344, 345 (D.C. Cir. 2007)
(holding that plaintiff conceded the merits of an issue when he “did not respondwaptoy
defendant’s argument” on that issue in his opposition beforéigtréct court (citing Local Civil
Rule 7(b)));Buggs v. Powell293 F. Supp. 2d 135, 141 (D.D.C. 2003) (“It is understood in this
Circuit that when a plaintiff files an opposition to a dispositive motion and address dain ce
arguments raised by thefdadant, a court may treat those arguments that the plaintiff failed to
address as concedégciting FDIC v. Bender127 F.3d 58, 67—68 (D.Cir. 1997)).
Therefore, the Court will not address whether the searches performed binthreivision

andthe FBI were adequate.
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A. Exhaustion of Administrative Remedies

Prior to addressing the merits of the plaistitflaims, the Court will also address
whether the plaintiffs have sufficiently exhausted their administrative iemetExhaustion of
administraive remedies is generally required before filing in federal court so thagjémeyahas
an opportunity to exercise its discretion and expertise on the matter to makeabrismird to
support its decisiort.” Hidalgo v. FB| 344 F.3d 1256, 1258 (D.C. Cir. 2003) (quotidglesby
v.U.S.Dep’t of the Army920 F.2d 57, 61 (D.C. Cir. 1990)). Although the exhaustion
requirement is not jurisdictionatas a jurisprudential doctrinéilure to exhaust precludes
judicial review if‘the purposes of exhaustioahd the particular administrative schefrsupport
such a bar.”ld. (quotingOglesby 920 F.2d at 61)eealso Wilbur v. CIA355 F.3d 675, 677
(D.C. Cir. 2004) (holding thafé]xhaustionof administrative remedies is generally required
before seeking judicial review”ginito v. U.SDep't of Justicel76 F.3d 512, 516 (D.C.
Cir.1999) (ecognizing thatFOIA requires each requestor to exhaust administrative remedies”
(citing Oglesby 920 F.2d 57) Dettmann v. U.Dep't of Justice802 F.2d 1472, 1476 (D.C.
Cir.1986) (“It goes without saying that exhaustadmemedies is required ROIA cases.”)

Under the FOIA, however, there are two ways for a requester to exhaust her
administrative emedies. When an agency responds to a request and determines, within twenty
days, whether and how to compWth that requesta requester dissatisfied with the agency’s
determination must administrativedppeal that determination to the head of the agbeafore
filing suit. See5 U.S.C. §52(a)(6)(A);see also Ogleshp20 F.2d at 65 (“[FJoregoing an
administrative appeal will preclude the [FOIA] requester from ever imgnguit on that request
because the individual will not have exhausted his adirative remedies. ..”); Weisberg v.

U.S. Dep't of Justicer45 F.2d 1476, 1497 Weisberg IIT) (D.C. Cir. 1984) (holding that

14



appellant “did not exhaust his administrative remedies” where he “preterm#ted th
administrative stagef the processing of FOIA requests'WWhen an agency fails to respond to a
request within twenty days, however, a requester “shall be deemed to have exhiguste
administrative remedies with respect to such requgst,’S.C. $52(a)(6)(C), and may
therefore immediately seek judicial review in federal district coBee, e.g., Judicial Watch,

Inc. v. Rossotfi326 F.3d 1309, 1310 (D.C. Cir. 2003) (“A requester is considered to have
constructively exhausted administrative ezhes and may seek juditreview immediately

if ... the agency fails to answer the request within twenty days.”). This kind ofrteding
exhaustion” is “a special provision virtually unique to FOIApannaus v. U.S Dep’t of Justice
824 F.2d 52, 58 (D.C. Cir. 1987).

In this case, thplaintiffs originally sought the majority of the relevant categories of
records through FOIA requests submitted in 2007 and 2008, but the plaintiffs never
administratively exhausted those requests. They never adirativielyappealed the adequacy
of the searchgserformed irresponse to those requests, nor did ddpinistrativelyappeathe
EOUSA'’sor the Criminal Division’sdecisions to withhold documents in response to those
requests Instead, the plaintiffs dse simply to filessubsequerEOIA requests with the EOUSA
and the Criminal Division in 2009 and 2010 that wedreost entirelyduplicative of their 2007
and 2008 requests. Although there is no question that the plaintiffs properly exhausted their
2009 and 2010 requests, either through administrative appeal or constructive exhiestion,
defendant’s responses to those requests were premised upon the searches that had been
performed and the withholding decisions that had been made in conjunithahe2007 and

2008 request3.See, e.gFirst Boseker DecEx. O (EOUSAresponse to 2009 requesating:

% The one exception would be the Criminal Division’s 2009 search fordiegpdocuments, though the plaintiffs do
not challenge the adequacy of that search in any event.

15



“All categories listed in your above FOIA request are duplicative except ©his office has
already responded to your [prior] FOIA request[s] . );.id. 138 (“The [Delaware USAQ]
notified EOUSA that [the 2010 EOUSA] request was a duplicate of prior requexd$iiat the
responsive records had previously been provided. EX. R (notifying plaintiffs that “no new
records were located thaadhnot already been located in response tw paor [FOIA]
requests”) Therefore, the Court must decide whetiwing the plaintiffsnowto challenge
on the basis of constructive exhausti@)the adequacy of the EOU%Asearcheand(b) the
propriety of theEOUSA'’s and the Criminal Divisionwithholding decisions in response to the
2007 and 2008 requestsr(which the plaintiffs waived theright to obtain administrative
review)would undermine either the “particular administrativeesel” or the “purposes of
exhaustion.”

1. The Particular Administrative Scheme

TheD.C. Circuit has held thahe FOIA’s administrative scheme “favors treating failure
to exhaust as a bar to judicial reviewsee Wilbur355 F.3d at 677 (D.C. Cir. 2004) (oid
Hidalgo, 344 F.3d at 1259%ee alsaCunningham v. HoldeiB42 F. Supp. 2d 338, 345 (D.D.C.
2012) (‘FOIA is an administrative scheme that not amguiresexhaustiorof administrative
remedies, but, moreover, permits a court to dismiss a case whantdfghils to exhausthis
administrative remedies.” (citingidalgo, 344 F.3d at 1259)). Moreover, thefendant’s
administrative scheme regarding FOIA requests specifically requitegrtizministrative
appeal be filed within a particular time peti a plaintiff wishes to challenge any agency action
in court. See28 C.F.R. 8§ 16.9(c) (2012) (“If you wish to seek review by a court of any adverse
determination, you must first appeal it under this sedioidl. § 16.9(a) (requiring
administrative appeal to be fileavithin 60 days of the date of the letter denying your reuest

The scheme also requiradministrativeappeals to “clearly identif[y] the component
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determination . . . that [the requester is] abipg.” 1d. 8§ 16.9(a).Hence, allowing the plaintiffs
now to use their 2010 requests as the vehicthatienge the adequacy of the EOUS#earches
performed in response to the 2007 and 2008 requests and the propriety of the defendant’s 2007
and 2008 withholding decisionsa-spite of the plaintiffs’ failure to file administrative appeals
of the agency’s responststheir identica007 and 2008 FOIA requestsveuld clearly
frustrate the FOIA administrative scheme generally, as well atefeadant’s pdicular scheme
for processing FOIA requests.

Indeed, the course taken by the plaintiffs could be vieagamh end run around the
FOIA’s and thedefendant’'sadministative exhaustion requiremeriiscausegif the plaintiffs’
course wergenerally availabld=OIA requesters who failet exhaust their administrative
remedies the first timaround could routinelgure anyfailure to exhaudby simply filing a
subsequent duplicativequest seeking the same recoristhis case e plaintiffs do not
contestthat, because of the nature of the records they seek, no new responsive records would
have been created since 2007 and 2008 when the relevant searches and withholding decisions
were made.SeeDef.’s Reply at 9.Rather it is worth noting thathey contend that they
submitted new, duplicative requests “to ensure that they had exhausted theisiagtiviai
remedies and to afford the government the opportunity to process the requestsainder t
FOIA standards set forth on March 19, 2009 by Attorney General Holder, which wene not i
effect at the time of the earlier requests.” R&em. at 6 n.3.

The plaintiffs’ explanation, however, falls short in two respects. First, toctbatehe
plaintiffs claim that their duplicative requests were submitiee@nsure that they had exhausted
their administrative remedies,” their claim rings holloWhe plaintiffs did not style their 2009 or

2010 requests agministrativeappealsof the components’ 2007 and 2008 actjaather, the
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plaintiffs clearly intendd them to be considered by the defendaneas stanealone FOIA
requests SeeFirst Boseker Decl. Exs. N, S; Cunningham Decl. Ex. L. The 2009 and 2010
requestsioted that almost all of the same categories of documents had been sought in prior
request$ andspecifically highlightedany categories of documents that were not covered by the
prior requestsSeeFirst Boseker Decl. Exs. N, S; Cunningham Decl. Ex. L. Additionally, the
plaintiffs separatelyfiled administrative appeals ftwoth 2009 requests, and althougay
captioned theimitial 2009 and 2010 submissions as “Freedom of InformatiorR&questand
“FOIA/PA Request seeFirst Boseker Decl. Ex$N, S; Cunningham Decl. Ex. they captioned
both of their 200&dministrativeappeals as “Fedlom of Information Act/Privacy Acppeal”
seeFirst Boseker Decl. Ex. P; Cunningham Decl. Ex.HFally, the plaintiffs stated in their

2009 EOUSA request letter that they were “renew[ing]” the 2007 and 2008 rega#sibthis
points to the conclusiathatthe subsequent, duplicativequests were noin and of themselves,
intended to badministrativeappealsf the 2007 and 2008 requests, and therefore the Court will
not treat them as administratigppeals.

Strangely, the plaintiffalsoclaimed for the first time in their 2010 requests to the
EOUSA and the Criminal Divisiothat “due to clerical errors by your office and the Department
of Justice, a full appeal of your initial responses was never undertaken bggadrent of
Justice” SeeFirst Boseker DecEx. S; Cunningham Decl. Ex. L. On the contrary, however, it
was theplaintiffs’ apparent oversights that resulted inagloninistrativeappeal ever being
undertaken in connection with their 2007 and 2008 requests. It is thesteds responsibility

to initiate such administrativ@ppeals, andlthough they were explicitly informed several times

* The fact that the plaintiffs differentiated the “prior FOIA request” ded“previous requests made by Mr.
diGenova and Ms. Toensing” in their subsequent requests is further evitiahthe subsequent requests were new
requests rather than untimelyeatipts to appeal or otherwise administratively exhaust their 2007 and 2008tseque
First Boseker Decl. Ex$\, S; Cunningham Decl. Ex. L.

18



of their rights taadministratively ppeal,the plaintiffs clearly failed to do so regarding tH2@07
and 2008 requests. Thukenotion thatthe plaintiff's duplicative requessgibmitted in 2009
and 2010were legitimate attempts to exhaust their administrative remisdgéedubious one and
is largely contradicted by the recordance submitted in this case.

To the extenthatthe plaintiffs’ subsequent requests were intended to “afford the
government the opportunity to process the requests under the new FOIA standartls set f
March 19, 2009 by Attorney General Holdengwever their argumenhas more merit
Attorney General Holdamotified the DOJon March 19, 2009, that “an agency should not
withhold information [under the FOIA] simply because it may do so legahd that
“whenever an agency determines that it cannot make full disclosure of requeestds, it must
consider whether it can make partial disclosuigeeletter from Attorney General Eric Holder
to the Heads of Executive Departments and Agencies (Mar. 19, 20@8able at
http://www.justice.gov/ag/forimemoemarch2009.pdf. This new guidance from the Attorney
General could potentially have led the defendant to produce records, or portions of reabrds, t
it had previously withheld. It is worth observing, however, that the 2009 guidance had no
apparent effect on the defendant’s actions—no new records were disclosed, and noneoof the p
withholding decisions were reassessed. Therefore, although Attorney Géoldeafs renewed
guidancemay have afforded the defendant gpportunityto reassess its withholding decisions,
it neither complled nor prompted such a reassessment.

This policy change is also irrelevant in terms of the plaintiff's choice, oyeaaearlier,
not to seek administrative review of the agency’s responses to their 2007 and 2008 requests,
which would have indicatedhat the plaintiffs were dissatisfied with those respon3és.

plaintiffs waived their right to object to the agency’s responses in 2007 and 2008 by ¢ailing t
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file a timely (or even an untimely) administrative appeal, amdrer changeto administrative
policy guidance such as this does s@tve as post hocantidote tasuch a waiver

2. The Purposes of Exhaustion

The D.C. Circuit has stated that non-jurisdictional exhaustion serves threeyprima
purposes: “giving agencies the opportunity to correct their own errors, affqualitigs and
courts the benefits of agencies’ expertise, [adhpilinga record adequater judicial review.”
Avocados Plus Inc. v. Venem&70 F.3d 1243, 1247 (D.C. Cir. 2004) (internal quotation marks
omitted);accord Wilbuy 355 F.3d at 677 (holding that the “purposes and policies underlying the
exhaustion requirement” are “to prevent premature interference with agenegges, to give
the parties and the courts [the] benefit of the agency’s experience and exqedti® compile
an adequate record for review™Exhaustion concerns apply with particular force when the
action under review involves exercise of the agency’s discretionary powieorthe agency
proceedings in question allow the agency to apply its special expeMe€arthy v. Madigan
503 U.S. 140, 145 (1992uperseded by statute on other groyriisson Litigaton Reform Act
of 1995, Pub. L. No. 104-134, 110 Stat. 1321. Administrative exhaustion is designed “to give
the agency a fair and full opportunity to adjudicate [a party’s] claims,” whedns“using all
steps that the agency holds out, and doingrepely (so that the agency addresses the issues on
the merits).” Woodford v. Ngo548 U.S. 81, 90 (2006) (quotiipzo v. McCaughtry286 F.3d
1022, 1024 (th Cir. 2002)).

Two cases from this CircaitHidalgo v. FBlandWilbur v. CIA—elucidate the concerns
a play in the doctrine of administrative exhaustidmHidalgo, a prisoner filed a FOIA request
seeking records related to an FBI informant who had helped the government prosecute hi
Hidalgo, 344 F.3d at 1257. Whilie plaintiff’'srequest was stijpending within the 2@y

statutory response period, he filed an “appeal,” erroneously asserting that treedHBiled to
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respond to his request within the statutory time lirdt. Less than two weeks later, the FBI sent
the plaintiffa response denying his FOIA request. The plaintiffthen filed a civil action
challenging the FBI's denial of his request, and the district court grantedayrjudgment to

the government on the ground that FOIA Exemption 6 precluded disclosure of the information
sought. ld. at 1258. The Circuit vacated and remanded, however, holdingpéalaintiff’s
complaint should have been dismissed for failure to exhaust his administrativka®n

The Circuit held that although “Hidalgo’s appealynmiave been timely, in a literal sense, it did
not promote the purposes of the exhaustion doctrine” becauadrtheistrativeappeal was filed
“before the FBI acted on his requeatid thus “the appeal could not and did not place the
substance of the FBI's response before the OI&.’at 1259. The OIP, in response to his
untimely administrativappeal, had specifically advised Hidalgo that he caddinistratively
appeal any final action, and because Hidalgo “did not heed the OIP’s directiviegrot ‘him

to ignore the OIP’s directive ‘would cut off the agency’s power to correctlankenitial
misjudgments or errors,” and frustrate the policies underlying the exdraustiuirement.”ld. at
1259-60 (quotin@glesby 920 F.2d at 64).

By contrastWilbur involved a scenario where, although the plaintiff's filing of his FOIA
request and the CIA’s denial of that request both occurred in 1994, the plaintiff did not file an
administrativeappeal of the denial until January 19%e Wilbuyr355 F.3d at 676.
Nevertheless, the Court held that the appeé&tderal district court waappropriatdoecause the
CIA “received and accepted for consideratidm® plaintiff's administrativeappeal, even though
it was several years tardgnd thus thelaintiff had ultimately exhausted his administrative
remedies Id. at 676—77. The Circuit distinguished the scenario presenWdbar from that

presented itdidalgo because “Wilbur did not bypass the administrative review process but
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pursued it to its end; hegas simply late (albeit four years late)d. at 6/7. In other words,
because the CIA had accepted and processed Willbdimsnistrativeappeal and was able to
review its initial determination, “the policies underlying the exhaustion requirewere]
served.” Id.

FromWilbur andHidalgo, a clear principle emerge$-ailure to exhaust administrative
remedies is not a mere technicality, and a court must decline to decide theofraarits
unexhausted FOIA claim when the plaintiff fails to comply with procedures fomagtraitive
review, denying the agency an opportunity to review its initial deterramadpply its expertise,
correct any errors, and create an ample record in the progé@gsir holds that that opportunity
can still comevery late—in the form of an untimelgdministrativeappeal— because such an
opportunitystill pragmaticallysatisfies the purposes of the administrative exhaustion doctrine so
long asthe agency chooses to accept and process that appeal and decide the issues @gresent
the merits Hildago, however, stands for the proposition that an opportdoitgdministrative
review is no opportunity at all when a requester’s appeal for review “d[oes] wetthia
substance of the [agency’s] response before the [reviewing body],”and theretbed, i
situation,the purposes of exhaustion would be undermined by having a court cahsidegrits
of the plaintiff's claims.Hidalgo, 344 F.3d at 10&ee also Woodford48 U.S. at 90 (proper
administrative exhaustion requires “that the agency addresses theoisshesnerits(emphasis
added))

In this case, the Court has already found that the plaintiffs’ 2009 and 2010 FOIA sequest
were not untimelyadministrativeappeals of the 2007 and 2008 requdsis rather were framed
as new requestsSeediscussiorsuprapages 16—17. The essential questiber is whether the

EOUSA or he Criminal Division ever had apportunity to review their initial determinations
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mack in 2007 and 2008, such that the purposes of exhaustion could be fulMigdrespect to
the adequacy of the 2007 and 2BIBUSA searcés the Court finds that the EOUSA did have
such an opportunity. When the plaintifidministrativelyappealed thei2009 EOUSA request,
the OIP specifically concluded that “the EOUSA conducted an adequate, reasseabh for
records responsive to your request.” First Boseker Decl. EBeRause the only EOUSA
searcheshat had taken plagarior to the OIP’s decision were those performed in response to the
plaintiffs’ 2007 and 2008 requestgeJordan Decl. Exs. A—@@, is reasonabléo assume that the
OIP was referencing those searcimegs 2009 decision. The OIP, in reviewitigpse searches
had the opportunity to review the EOUSA’s documentation of the searches it perforined a
could have remanded the matter if it had determined that the sehachlbsen inadequate.
Thus, allowing the plaintiffs to challenge the adequacy of the 2007 ancEZDO8A seathes
would not undermine the purposes of exhaustion.

The withholding decisions of both the EOUSA and the Criminal Division, however, are a
different matter.Those withholding decisions were made in three separate communications to
the plaintiffs: (1) thé=ebruary 28, 2008 letter from the EOUSA summarizing the decision to
withhold 370 pages of documents in conjunction with the 2007 EOUSA request; (2) the March
25, 2008 letter from the Criminal Division summarizing the decision to withhold seves glage
documents in conjunction with the 2007 Criminal Division request; and (3) the May 30, 2008
letter from the EOUSA summarizing the decision to withleotévised total of 392 pages of
documents.SeeFirst Boseker DecExs. E, M; Cunningham Decl. Ex. C.

None of those actions were exatministrativelyappealedo the OIP, and the record in
this casecontains no evidence that the OIP ever had an opportunity to review these initial

withholding decisions in either 20@@ministrativeappeal. This is because the scope of the
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plaintiffs’ 2009administrativeappeals were necessarily limited to challenging the components’
2009 actions, which did not involve withholding decisioBgeFirst Boseker Decl. Ex. O
(indicating that “[a] search for records . . . has revealed no responsive regad$ing the
above subject” and that “a search of the appropriate indicesave located no records
responsive to your request”); Cunningham Decl. Exs&ne) The faces of the plaintiffs’2009
administrativeappeas alsoindicatethat the only issue being raised was the sufficiency of the
searches performed, stating that the “Basis for Appeal” was that “[t{jheseeddoruments
existed in the District of Delawdrand [t]he documents either exist today or have been
purposefully destroyed in bad faith.” First Boseker Decl. Ex. P; CunninghamBedi.

Under the defendant’s regulations, the plaintiffs were obligated to “clemhyii[y] the
component determinatid that they were appealingee28 C.F.R. § 16.9(ayet the plaintiffs
failed to identify the 2007 and 2008 withholding determinatiores lassidor either oftheir
administrativeappeals in 2009SeeVt. Dep’t of Pub. Serv. v. United Stgté84 F.3d 149, 157
(D.C. Cir. 2012) (“[W]hen ‘an agency'’s regulations require issue exhaustiamimistrative
appeals, . . . courts reviewing agency actions regularly ensure againgbdlssibg of that
requirement by refusing to consider unexhausted issues.” (quaitimgv. Apfel530 U.S. 103,
108 (2000)). The OIP’s decision in boddministrativeappeals alsexplicitly noted this
limitation, stating that “namewrecords were located thiaad not already been locatéal
response to your prior [FOIA] request[s].” First Boseker Decl. Ex. R; Cunninglres Ex. K
(emphasis added to bothyhese adjudications by the OIP cleatlg not includeany
consideration of whether the EOUSA's or the Criminal Division’s inwighholding decisions
were appropriatand therefore thessdministrativeappeals “did not place the substance of the

[withholding decisions] before the OIP."Hidalgo, 344 F.3d at 1259.

® The plaintiffs’ constructive exhaustion of their 2010 requests favdsetter because any administrative appeal
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In this Circuit, filinga new, duplicative FOIA requelsasthe poéntial to cure certain
defects of a prior FOIA requestuch as defects with the FOIA request itssdeAbuhouran v.
U.S State Dep't843 F. Supp. 2d 73, 77 n.1 (D.D.C. 2012) (“The disposition of this case does
not preclude plaintiff from resubmittingsdrequest to DOS with the proper waiver. . . Ning
Ye v. Holder624 F. Supp. 2d 121, 124 n.2 (D.D.C. 2009) (“Should petitioner wish to obtain
information from the DOJ, he could (re)submit [his requests], ensure receipt, andydoeger
the procesganew).” (internal quotation marks omitted)ir thefiling of a federal district court
challenge outside the applicable statute of limitatieaeSpannaus824 F.2dat 61 (“[N]othing
prevents [a FOIA requester] from requesting the same withheld émtsimiecade after decade
without ever bringing a timely suit to compel disclosQrePorter v. CIA 579 F. Supp. 2d 121,
126 (D.D.C. 2008) (“Where a [FOIA] cause of action is barred by the statute otilm#taa
plaintiff may ‘simply refile his FOIA rquest tomorrow and restart the process.” (quoting
Spannaus824 F.2d at 61))Aftergood v. CIA225 F. Supp. 2d 27, 30 (D.D.C. 2002) (“[T]he
plaintiff has already resurrected his claim by filing a new FOIA redyestone of these

circumstances apply he” In any eventthe plaintiffsfailed to curethe procedural defects in

associated with those requests would have been similarly limited.eNeatords were found, and thus there would
have been no withholding decisions for the OIP to reviSeerirst Boseker Decl. $8; Cunningham Decl. I5 &

Ex. O; Second McCall Decl. ¥15. Thus, the only issue that can continue to be addressed in these redundant
requests and administrative appeals is the adequacy of each subsequent deenelthen all of the responsive
documents continue to be accounted for.

® Abhouraninvolved a FOIA request seeking information abatiirdparty where the requester had failed to
submit a privacy waiver or proof of the individual’s death, and tiing fa second, identical request with the
appropriate waiver would cure that defeBee Abhourar843 F. Supp. 2d at #78 & n.1. Ning Yeinvolved a
requester’s failure to establish that he had ever submitted a FOIA reqthesatgency in the first place, and thus
submitting a second, identical request would likewise cure that d&eetNing Y,e624 F. Supp. 2d at 1224.
These circumstances are clearly distinguishable from the instant case.

"It is an open question in this Circuit whether a requester’s untimeiinisdrative appeal of an agency’s
withholding decisions can cure a prior failtioeexhaust administrative remedies for those withholding decisions
when administrative review of the withholding decisions is not on #imitsn For example, had the plaintiffs in this
case submitted an untimely administrative appeal to the OIP, eypticitllenging the defendant’s 2007 and 2008
withholding decisions, and had the agency rejected that appeal on teaajioeinds or simply ignored the appeal
without reaching the merits, it is unclear whether that series of agtimuigl cure the plaintiffs’ failure to exhaust
their administrative remedies. That circumstance,dvaw is not before the Court.
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their 2007 and 2008 FOIA requestamely, in their 2009 and 2010 FOIA requests, the plaintiffs
never identified the defendant’s 2007 and 2008 withholding decisions as a b#ses fappeals
Thereforgthe defendant never reviewed theritsof those withholding decisions through an
administrative appeatafundamentaprerequisite for judicial reviewSee, e.g.Oglesby 920

F.2d at 65 (“[FJoregoin@n administrative appeal will preclude the [FOIA] requester from ever
bringing suit on that request because the individual will not have exhausted his adtivaist
remedies . . .”(citing Spannaus824 F.2d at 59)

Thesituationin the instant casis unlike those presented@pannausnd its progeny,
wherea gaintiff submitteda FOIA request, administratively or constructively exhausted that
request, and then waited more than six years to file a lawsuit regardisgrte requesSee
Spannaus824 F.2d at 61Porter, 579 F. Supp. 2d at 126—2&ftergood 225 F. Supp. 2d at 30—
31. In that situation, the defect with the requests was that theytinexdarred under 28 U.S.C.
§ 2401(a), not that they were unexhausted, and as the D.C. @nplitdly recognized in
Spannausa requester may “resuscitate at will” a tivaared FOIA claim by simplyefiling the
request and “restart[ing] the proces§pannaus824 F.2d at 55, 61. The rule announcetthén
instantcase in no way conflicts with ti&pannaudine of cases becausige obligation to comply
with the statute of limitations and the obligation to exhaust administrative reraeelies
independent of one anotheBee, e.gPorter, 579 F. Supp. 2d at 129 (“[E]véina new request
based on substantially similar information is not barred by the statute of limitationsst still

comply with the exhaustion requirement.Furthermore, statused limitations are designed to

Also not before the Court is the circumstance address@édlliur. In Wilbur, the agency’s choice to accept the
requester’s appeal and decide that appeal on the merits served to revive therteguesiously unexhausted
challenge to the agency’s actions. By contrast, the plaintiffs in tteninsise satisfied the exhaustion requirement
throughconstructiveexhaustion, and thus there was neseadministrative appeal on the merits that could have
similarly revived (.e., administratively exhausted) the plaintiffs’ unexhausted challengee tdefendant’s 2007 and
2008 withholding decisions.
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address different concerns thagiministrative exhaustiarequirements Statutes of limitations
are designed to “promote finality, repose, and the efficient and prompt adntiomstfgjustice,”
AKM LLC d/b/a Volks Constructors 8ec’yof Labor, 675 F.3d 752, 767 (D.C. Cir. 2012), while
admnistrative exhaustion requirements are designédivpe] agencies the opportunity to
correct their own errors, affdijdparties and courts the benefits of tigerscies’ expertise, [and]
compil[e] a record adequate for judicial reviewAVvocados Plus370 F.3cdat 1247(internal
guotation marks omitted).

The instant case is also unlike the situation present€direns for Responsibility and
Ethics in Vshington v. Depamentof Interior, where the court seemed to suggestahdefect
in administrative ehaustion could be cured by filing an additional requ&gteCitizens for
Responsibility& Ethics in Vsh.v. Dep’tof Interior (“CREW), 503 F. Supp. 2d 88, 100
(D.D.C. 2007) (*“The more efficient method of obtaining information [sought in an unexhausted
request]. . . would be for the plaintiff to file an additional FOIA request.”). Upon further
analysis, however, the court was suggesting no such thimat cae involved a FOIA requester
that had made a series of requests to the Department of the Interior (“DOlf)gsaqdarticular
group of documents, and although the DOI released hundreds of documents, none of them were
the particular documents the requesiad in mind.Seead. at91. Since the requester had not
obtained the particular documents it soughiled a lawsuit claiming that the searches for the
documents had been inadequdté. Three of the four requestsowever, had not been
administraitvely exhausted, and as to those requests, the court stated: “The more efficient
method of obtaining information, rather than attempting to revive an unexhaustedytimg
a late appeal, would be for the plaintiff to file an additional FOIA redquédt.at 100. The court

was clear, however, that when it referred to “fil[ing] an additional F@ifuest,” it meant filing
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either a more specifi¢-OIA request” or a FOIA request seekiralfer, broadersearches.”See
id. at 100—0demphases addediHence, that casgands for the uncontroversial proposition that
a FOIA requester is “perfectly free to file an additional FOIA request” thrabie “tailored” to
the documents she is seeking, and it did not address the situation in the instant case, wher
requester seeks to “revive an unexhausted claim” by fifiegticalrequests.d. at 100, 102

For the administrative exhaustion requirements to serve any meaningful purpose,
duplicative requests filed by the same individuals for the same informimotcureall
unexhausted prior requests, ahis ttase is a prime example: Wheithholding decisionare
made in an unexhausted request, a subsequent, ideatjuaaktannotcure a prior failure to
exhaust because withholding decisions in pawictihvolve[] [the] exercise of the agency’s
discretionary power [and] allow the agency to apply its special expeftisécCarthy, 503 U.S.
at 145. The alternative would be to require an agency faced with a duplicative deDEst to
reassess any prieus withholding decisions made within the scope of the duplicative request.
Yet, withholding decisions are often the most labor-intensive and complicated aspect of an
agency’s FOIA response effort3hus, #ier agency employedsave already processad-OIA
request andnadewithholding decisions, requiring the samreyet anotheagency employe®
plow the same grourall over againwhile a backlog of requesters remain waiting for attention
is not an efficient use of agency resource®glding othewise would potentially allow a small
group of FOIA requesters to hold an agency’s resources hostage with a constgetdfaf@lA

spamin the form of duplicative requests, compellohgnovoreassessment of the same

8 CREWalso did not involve an attempt to “revive” anexhausted challenge to withholding decisions, but rather
dealt with the adequacy of searches.

° This is particularly true when FOIA requests and withholding detssiovolve national security issyesnce‘the
courts must defer to the executive on diecis of national security Ctr. for Nat'| Sec. Studies v. U.S. Dep't of
Justice 331 F.3d 918, 932 (D.C. Cir. 2003) (upholding government'’s invatafi¢OIA Exemption 7(3)
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withholding decisiongd infinitum*® Agency resources are not unlimited, and tilsving
requesters to monopolize scarce agency resourtes way—throughfiling duplicative
requestsvhere the records are statigvould alsodisserve the purposes of the FOIA because
every minute spent givg de novaeassessment to a duplicative request minute not spent
processing new requests and disclosing new, previously undisclosed records.

As a result, allowing the plaintifisowto challengehe defendant’s 2007 and 2008
withholding decisiongand the sufficiency of the resultingaughnindices)when the agency did
not have th@pportunity forde novoadministrativereview, due to the plaintiff’s failure to appeal
the 2007 and 2008 withholding decisions, would directly undermine the purposes and policies
underlying the administrative exhaustion doctrigeeHidalgo, 344 F.3d at 1259-60.
Inexplicably, thedefendant does not raise exhaustion as a basis for dismissing any of the
plaintiffs’ claims. Nevetheless, the Court holds that the plaintifflaims in this action may not
extend beyond the issupsoperly appealetb and decided by the agency in conjunction with the
2009 and 2010 requests. The Court therefore also necessarily holds that amglstse the
unexhausted 2007 and 2008 requests that were not appealed to and decided by the agency in
conjunction with theexhauste@009 and 2010 requests have been waivdds means that the
plaintiffs’ claims relating to the defendan907 and 2008 withholding decisions (and the
resultingVaughnindices) will be dismissesua spontéor failure to state a claim upon which
relief may be granted under Federal Rule of Civil Procedure 12()®geid. at 1260

(directing district court to dismiss unexhausted claims under Rule 12(bjt@)efore, the

9 0f course, alifferentrequester is free to make an identical FOIA request as a previous requeshemnamat sue
her administrative remedies and exhaust them before seeking judicial céwigthholding decisions. That,
however, is not the situation presented in this case.

1 Although the Court will dismiss these claims, theu@ does so based upon the prudential considerations
surrounding the requirement of administrative exhauséind therefore the Court does not reach the merits of those
claims.
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Court will only consider the sole remaining isguesented by the plaintiffs’ claims and the
administrative record below: whether g®arches performed bhe EOUSAwerereasonably
calculated to uncover all relevant documeénts.

B. Adequacy and Responsiveness the EOUSA’s Search

Theplaintiffs contest the adequacy of tB®USA’ssearches$or recordson two grounds.
First, they argue that the EOUSA has failed to establish that it conduotedonable search for
the requested records “because it claims to have reviewed only tape recorsliragiegthan
conducting an actual search for records concerning the attempted taj8egBI5." Mem. at
12-14; PIs.” Reply to Def.’s Reply in Supp. Mot. Summ. J. & Opp’n Pl.’s Mot. Summ J. (“Pls.’
Reply”) at 13, ECF No. 19. Second, the plaintiffs argue that the EOUSA failed to account for
all responsive records by specifically excluding six categories of detarti@t Mr. Connolly
was instructed “not to forward . . . to EOUSA.” PIs.” Mem. at 12, 15; PIs.” Reply aF3st;
McCall Decl. 2.

“[A]n agency responding to a FOIA request must ‘conducearch reasonably
calculated to uncover all relevant documents,’ and, if challenged, must deneistyaind
material doubt’ that the search was reasonableuitt v. Dep't of Stateg97 F.2d 540, 542 (D.C.
Cir. 1990) (footnotes omitted) (quotivgasberg II, 705 F.2d at 1351gccord Oglesby v. U.S.
Dep’t of Army 920 F.2d 57, 68 (D.C. Cir. 1990) (“In order to obtain summary judgment the
agency must show that it made a good faith effort to conduct a search for theecgeestds,
using methods which can be reasonably expected to produce the information requested.”)
adequacy of a search “is judged by a standard of reasonableness and dependsisimalgurpr

upon the facts of each casalVeisberg Il] 745 F.2cat 1485. “The question is nathether there

2The Cournotes once again that the plaintiffs failed to oppose the defendant’s atguhat the searches
performed by the Criminal Division and the FBI were adequate, and therefo@atint considers the adequacy of
those searches to be conceded by the plaintffésdiscussiorsuprapage 13.
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might exist any other documents possibly responsive to the request, but rather thieethe
searchfor those documents waslequate Steinberg v. U.S. Dep’t of Justj@8 F.3d 548, 551
(D.C. Cir. 1994) (quotin§Veisberg 11} 745 F.2d at 1485). Thus, ebtain summary judgment
againsta challenge to the adequacy of a search, the agencyhavsthathere existso

genuine issue of material fact regarding whether “the search was reas@aligted to

discover the requested documents, not whether it actually uncovered every docuamsrit ext
SafeCard Servs., Ine. SEC 926 F.2d 1197, 1201 (D.Cir. 1991). “Mere speculation that as

yet uncovered documents may exist does not undermine the finding that the agency d@ducte
reasonable search for themd.

“An agency may establish the adequacy of its search by submitting regsoetailed,
nonconclusory affidavits describing its effort88aker & Hostetler LLP v. U.S. Dep't of
Commerce4d73 F.3d 312, 318 (D.C. Cir. 2006). Such affidavits should “denote which files were
searched,” by whom those files were searched, and reflect a “systematic appro@cimtendo
location” Weisberg v. U.S. Dep’t of Justi€@Veisberg’l), 627 F.2d 365, 371 (D.C. Cir. 1980).
“A reasonably dtailed affidavit, setting fortthe search terms and the type of search performed,
and averring that all files likely to contain responsive materials (if sucihd®eaist) were
searched, is necessary to afford a FOIA requester an opportunity to ghaleradequacy of the
search and to allow the district court to determine if the search was adequdey ito grant
summary judgment.’Oglesby 920 F.2d at 68.

For the reasondiscussedelow, the Court holdthat the defendantitimatelyconducted
an adequate search for records related to the altegedding of Plaintiff Toensing but

conducted an inadequate search for subpoestads.
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1. The EOUSA Conducted aAdequateSearch for Records Related to the
Alleged Recording of Ms. Toensing

In this casethe EOUSA, in conjunction with the Delaware USAO, took three actions to
search for the records requested by the plaintiffs that relate to allegeddapmkngs of Ms.
Toensing. First, on October 2, 2008, in response to the plaintiffs’ 2008 EOUSA request,
AUSA from the Delaware USAO named Patricia Hannigartified that the Delaware USAO
did not have any documents or recordings that were responsive to the plaintiffst.r&gpees
Jordan Decl. § 6That certification stated: “No additional search time, because we know there
were no tapes/transcripts responsive to the requiestEx. C. Next, Theresa Jordartkhe
Delaware USAO employee who helpid. Connolly perform the 2007 EOUSA search—
reviewed “a detailed log of all recordings, telephonic or otherwise, madeydhe course of the
New Castle County investigation” during the process of preparing her J&ty&§12
declaration.Id. { 7. This log “includes the names of persons subject todiagst as well as the
time and format of the recording,” and Ms. Jord#estedhat the log “does not indicate that
Ms. Toensing was the subject of any recordindd.” Finally, sometime ibetween March 26,
2012 and April 26, 2012 representatives dmthe Delaware USAO searched for “documents
that reflected ‘an intent to tape’ Victoria Toensing by the [Delaware USK@ihg its criminal
investigation of Sherry Freebery and Thomas Gordon.” Second McCall Decl. § 2. Ttis sea
was intended to supplemt the original seardh orderto account for the new category of
documents listed in the plaintiffs’ 2010 EOUSA request, “documents reflecting an intent to

tape” Ms. Toensing from August 2001 to May 26, 2084eFirst Boseker Decl. Ex.;See also

3 The search must have been conducted during this time period because the dedgnéated an extension of
time to file its reply brief on March 26, 2012, stating that the EOUSA dleafded to process a supplemental
response to Plaintiffs’ FOIA requesthich will likely entail additional searchessgeDef.’s Mot. Extension of
Time at 2, ECF No. 17, and the search itself was described in Jamie Mé&@ail'86, 2012 declaratiorsee
Second McCall Decl. 14-14.
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Second McCall Decl. 2 (“[T]he present search supplements the previous search conducted by
the [Delaware USAQ].”)

In sum, the first two searchesarchedor the “tapes and records” and “transcripts of
recordings’themselves, whicthe plaintffs sought in their 2008 and 2009 requests, and the third
search searchddr “documerns reflecting an intent to tageyhich the plaintiffs added in their
2010 requestBecause the relevant standard asks whether a search was “reasonably calculated to
unoover allrelevant documengsthe Court will group the first two searches together to
determine their composite adequacy with respect to the first two categaeesmls, and then it
will consider the adequacy of the third search to determine its adegith respect to the third
category ofecords

a) Searches for “Tapes and Recordings” and “Transcripts of
Recordings”

The Court first holds that the 2008 “search” performed by Ms. Hannigan was clearly
inadequate. As Ms. Hannigan'’s certification admits, gbent “[n]Jo additional search time”
because she and her colleagues “kn[éngfe were no tapes/transcripts responsive to the
request.” Jordan Decl. Ex. C. lItis precisely this kind of cursory government re$ponse
requests for information that the FOIA was intended to prev&lthough “[a]gency affidavits
are accorded a presumption of good fai®gfeCardServs, 926 F.2d at 1200, an affidavit must
still incorporate the required factual content to dastrate the search’s adequacy as a matter of
law (i.e., the search terms, the type of search performed, &eg.Ogleshy20 F.2d at 68.

Hence Ms. Hannigan’s response, which adntiitst no search was performadd relies instead
on professed personal knowledge that no responsive records exist, cannot possikhlyecanstit

adequate search.
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The search performed by Ms. Jordan in 2012 for the tapes, recordings, and trapiscripts
recordingson the other handvasadequate. As stated in her January 20, 2012 declaration, Ms.
Jordan personally reviewed a log that contained entries for “all recortiteshonic or
otherwise, made during the course of the New Castle County investigation, cineinésy
included “the names of persons subject to recordegsvell as the time and format of the
recording.” Jordan Decl. ¥ The Jordan Declarati@iso describes how the search was
performed andhe fact that Ms. Toensing’s hame was specifically querlduds search was
adequate because the log that was reviemsgicomprehensive, in thatintained “all
recordings, telephonic or otherwise, made during the course of the New Castlg Count
investigation,”and therefore ivould reasonably be expected to includ# files likely to
contain responsive matals (if such records exist) SeeOglesby 920 F.2d at 68.

The plaintiffs object that this search was inadequate for two reasons. First, they argue
thatreviewing a log of all recordings does not qualify as “conducting an a#aath.” PIs.’
Mem.at 12. Secondhey also implicitly argue that, becauds. Toensinghas a “basis for
belief” that Mr. Tucker was taping their discussion, “records should exist concénrsng
taping,” and therefore they argue tHacause the search performed by th&JEA did not
uncover any such records, the search must have been inaddduatd, 13.

The plaintiffs’ first argument is without merit. The FOIA does not requirealis¢arch”
of records take any particular foysuch that there woultecessarilypea distinction between a
comprehensive review of a laf recordsand an “actual searchThis is because records
themselves can take many forms and may not exist in a place that can be electremicdiyds
despite the modern conventional wisdtiratall information can be marshaled by a few

keystrokes.See5 U.S.C. £52(a)(3)(D) (defining “search” as “to reviemanually or by

34



automated meanagency records for the purpose of locating those records which are responsive
to a request” (emphasis adgledAll that the FOIA requires is that an agency nstleegood

faith effort to conduct a search for the requested records, using methods whielreasdmably
expected to produce the information request@dgylesby 920 F.2d at 68, and the EOUSA did
that here. The log that was reviewed by Ms. Jordan contained “all recordiaghptat or
otherwise, made during the course of the New Castle County investigationti’ig/ait
eminently reasonablaace for an agency to search for “tapes and/or recordingge “during
the investigation of Thomas P. Gordon,” which were the records requested by Msngdéns
SeeJordan Decl.  7; First Boseker Decl. Ex. &ich an alinclusive log would logically be the
“only possibleplac€ an agency would need to search to find the records requedtgesby

920 F.3d at 68emphasis omitted)

Indeed, the plaintiffslo not suggest any specific deficiencies in the search or other places
that must be searched to render the search adeduadg.merely suggest that the defendant
should “search again,” or that “Mr. Tucker and Mr. Connolly should also be questioned about
their knowledge of any tapings and where these records are logged.” Pls.’ tMd&m . Tde only
potentialdefect with thissearch was that review of the recording log would not be reasonably
likely to directly uncover “transcripts of such tapes and/or recordings;ause the log itself did
not include transcripts—it only includeshtries for theecordings themselvesdt is, however,

both logical andeasonabléor an agency to conclude that, when a comprehensive search for

14 Although the plaintiffs clearly insint@ that the alleged recordings may have been effected by Mr. Coahidly
viresand thus outside the proper scope of the New Castle County investiga®iroensing Decl. 194-28, PIs.’

Mem. at 34, the plaintiffs’ request was limited to tapes, recordings, or trigtsthat were “collected, accumulated
and/or maintained by the [DOdurring the investigation of Thomas P. Gorddfirst Boseker Decl. Ex. G

(emphasis added)in light of this seHimposed limitation on the scope of the search, the defendant was reasonable
in not searhing beyond the official log of all recordings that were made during thesead the New Castle County
investigation.
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particular recordings turns up empty, no transcripsughrecordingsare reasonably likely tbe
locatedby searching elsewhere

The plaintiffs’ second argumelikewise fails because itins contrary to the wedlettled
standard for what agencies must do in order to demonstrate the adequacy of a FEIA sea
“Mere speculation that as yet uncovered documents may exist does nobimedde finding
that the agency conducted a reasonable search for ttf&afeCard Servs926 F.2d at 1201.
This Circuit has long held that “a search is not unreasonable simply becausaat padduce all
relevant material."Meeropol v. Mees&90 F.2d 942, 952-53 (D.C. Cir. 1986¢e also Perry v.
Block 684 F.2d 121, 128 (D.C. Cir. 1982) (“The issue is not whether any further documents
might conceivably exist but rather whether the government’s searctsfmmsve documents
was adequate.”) Thus, although Ms. Toensing may genuinely believe that she was recorded by
the EOUSA, the mere fact that an otherwise adequate search did not uncoveradatgsec
does notwutomaticallyrender that search inadequate, and it certainly doeseatthat he
defendants should be required to question Messrs. Connolly and Tucker about thede alleg
tapings, as the plaintiffs suggeSeePIs.” Mem. at 14. The agency affidavit of Ms. Jordan
establisheshatthe EOUSA's search for “tapes and recordings” and “transcripts of recstding
wasreasonably adequate, and therefore the defendant’s motion for summary judghieEnt
grantedn part with respect to that issue

b) Search for “Documents Reflecting an Intent to Tape”

Only one search was performed by the EOUSA to discover any “documentsnegféect
intent to tape” Ms. Toensing from August 2001 to May 26, 200#at search was performed by
Ms. Jordan and Jamie McCall (AUSA in Delaware)n March or April of 2012 and searched

two categories of documents: (1) paper documents of the New Castle County itivedilga
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and (2) electronic documents of the investigative f8eeSecond McCall Decl. §. The search
proceeded in three steps or “level#’the first level of the paper document revjéwr. McCall
and Ms. Jordareviewed seventywo boxes of documents that contained paper documents
related to the case and determined which of those boxes were “reasonably ldaeiyain
documents potentially responsive to the FOIA request,” based on the generalidasaffiged

to each box.ld. §14-5. This narrowed the universe from seventy-two boxes to seven boxes.
Sedd. 15-6. In the second level of review, Ms. Jordan flagged any documents ing¢he sev
boxes that contained any of the following key words: “Victoria, Toensing, VTplpse
diGenova, Genova, JD, Shawn Tucker, and an additional keyword that was Shawn Tucker’s
code name.”ld. 7. In the third and final level of review, Mr. McCall revasheach of the
documents flagged by Ms. Jordan “to determine whether these documents were, in fact,
responsive to the FOIA request,” and he also “performed a ‘spot check™ of eaehbuixtbs

that had been flagged for secdegtel review. Id. | 8.

The search of electronic records proceeslgdlarly. First, Mr. McCall‘determined that
the electronic files reasonably likely to include responsive documents would Bedieal
Bureau of Investigation’s (‘FBI’) field reports, referred to as ‘FBI 3Q®rs, as well as the
primary case agent’s personal not&sfd. 1 9. Second, Ms. Jordan conducted a seterel-
review of those files by searching for and printing any documents thatroechthie key words
listed above.ld. 1 10. Finally Mr. McCall once again performed a thielel reviewof all
documents containing the key words to determine whether they were in fact resphivel.

The Court holds thahis searclwas adequateith respect tddocuments reflecting an

intent to tape” Ms. Toensingecause the defendant liesnonstrated, through Mr. McCall's

5 The EOUSA also searched Colm Connolly’s personal computer-aadl éiles for the key words “Victos,
Toensing, Shawn, Tucker,” and Shawn Tucker’'s code name. Second McCall Oe:l14Y
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sworn affidavit, thatthe search was reasonably calculatedisoaler the requested documents.”
SafeCard 926 F.2cht 1201. Mr. McCall's affidavit exhaustively describes how the maiter
search was performed, who performed it, and what search terms were usedsaravira that
all of the paper and electronic files reasonably likely to include responsive dusuneze
searched Therefore, under wellettled precedénthissearch was adequate as a matter of law,
and the defendant’s motion feummary judgmenwill be granted in part on the issue of whether
the EOUSA'’s search fatocuments reflecting an intent to tape Ms. Toensing was adequate.
Seee.g, ValenciaLucenav. U.S. Coast Guard.80 F.3d 321, 32562(D.C.Cir. 1999)
(discussing standard for adequacy of agency sedbgitg@sby 920 F.2d at 67—68.

2. The Defendant Has Not Demonstratedh@it the EOUSA’sSearch

Related tahe Subpoenas Was Adequate ohdt It Accounted or All
Responsive Records

The EOUSA, in conjunction with the Delaware USAO, performed a single search on
January 9, 2008 for threquested recordglatingto the grand jury subpoenas issued to the
plaintiffs in November 2003h¢reinafter'subpoena records”) The search was performed
independently by both Ms. Jordan and Mr. Connolly of the Delaware USAO, and their search
efforts were documentad standard FOIA Cost Tracking and “Certification of Search” forms.
SeeJordan Decl. 1 &xs. A-B.

As explained in the defendant’s motion papers and documented in the record, Ms. Jordan
and Mr. Connolly reviewed a number of files reasonably likely to contain the subpoena,records
including: the Delaware USAQO'’s physical case file from the New Castla{g investigation;
the AUSA'’s file from the investigation; a “Concordance database” of scanned recordgyradatin
the investigation; the “My Documents” folder on Ms. Jordan’s and Mr. Connolly’s goest
computers; Mr. Connolly’s eiail folders; the ABA’s email folders; 2003 and 2004 calendar

entries for Mr. Connolly and Ms. Jordan; and phone logs from 2003 and 3eeBef.’s Mem.
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at15-16; Jordan Decl. Exs. B~ Ms. Jordan’s role in the search was largely as administrative
support: retrieving files, organizing and copying potentially relevant docsireand creating
document indicesSeeJordan Decl. Ex. A. She also performed some keyword searching and
reviewedthe 2003 and 2004 phone logsee id. Mr. Connolly’s role was more primary. He did
most of the actual keyword searching, he reviewed the physical casariilielse reviewed the
2003 and 2004 calendar entri€3ee idEx. B. The two spent a combined 23.25 hours searching
the New Castle County files for responsive recoldsExs. A-B.

At first blush thismight be able to pass musteraathorough and adequate searchlbf
files likely to contain responsive materigtgitthe plaintiffs protestitatthe search was
inadequate becausdr. Connollywas directed by the EOUSA notftrwardsix categories of
documents?® SeeFirst McCall Decl. 2; Pls.” Mem. at 12, 14. Ttaefendantespondshat “it
can be reasonably inferred that those six categories were not searched begausettieemed
categorically nofresponsive, categorically exempt, or not reasonably likely to include
responsive records.” Def.Replyat9.

To assess the plaintiff'sogection, the Court must first determine whether the defendant’s
admitted failure to forward six categories of documents would corsttdefect in the search
whether it would constitute a defect in the defendaM&ighnindex, or both. The defendant
appears to concede that this is a search issue, based on its admission that#tegtsiies were
not searched” at allld. The plaintiffs, however, argue that “this is not entirely a search issue”
because they read the Second McCall declaration to admit that these six catéglmiesnents

were originallylocatedby Mr. Connolly and Ms. Jordan but simply were fuotvardedto the

'8 Once again, the six categories included: (1) drafts of papers filed wittQifis Dffice of Professional
Responsibility, (2drafts of Mr. Connnolly’s responses & Senate Questionnaire, (3) grand jury records, (4) court
filings submitted under seal, (5) drafts of court filings submitted usel@ror submittedx parte and (6) duplicate
documents.SeeFirst McCall Decl. ; Def.'s Mem. at 16.
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EOUSA along with the rest of the responsive reco®=ePIs.” Reply at 3. The Court finds this
to be a search issue, not only because the defendants admit that the six catedociements
“were not searched,” but also because that admisseuported by the documentation of the
searches performedoth Ms. Jordan’s and Mr. Connolly’s detailed listings of their response
efforts indicate that, at least with respect to the Concordance database, thevasarairowed
to “non-grand jury recosl” SeeJordan Decl. Exs. A-

Based orthe defendant’s admission that these six categories of documents wedeéxclu
from the scope of the EOUSA’s 2007 search, that search was inadequate. Thentlefenda
perhaps justified in inferring that these satagories of documents would t&tegorically
exempt from production under one or more FOIA exemptiouisthe fact that a category of
documents is likely to be exempt from disclosure does not allow an agency to prelgmptive
exclude such a category of documents from its search. Instead, in that situatgem@nmaust
include in its search “all files likely to contaiasponsivanaterials,”Oglesby 920 F.2d at 68
(emphasis addedand account for any of those responsive documents that the agenogsbeliev
should be withheld. In other words, an agency’s search obligations are in no weg bsnit
whether certain documents will eventually be classified as exempt fromstiszloecause an
agency is obligated to perform a search “reasonably calculated to uaticeézvant
documentg not just all nonexempt, relevant documerlts Weisberg 1] 705 F.2d at 1351

(emphasis added)Def.’s Reply at 9. Therefore, the defendant’s explanation that it failed to

Y This sort of‘preemptive withholding” is doubly problematic in this case because, nptahit render the search
itself inadequate, it has necessarily also infected the adequacy of the EQI384Mmindices because, although
these six potentially relevant categsrig documents were withheld from the plaintiffs, they were never atmbun
for under any particular exemption, and thus the plaintiffs and the Coultl\lwave no concrete basis from which to
conclude that those withholdings were appropriate. As discussed abaexehothe Court does not address the
adequacy of the defendanVsawughnindices at this time because of the plaintiffs’ failure to exhaust their
administrative remedies with respect to the defendant’s withhottinigions.
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search for these six categories of documents because they were presyrapdngit is entirely
misguided and at odds with its obligations under the FOIA.

Additionally, the defendant’s explanation that it failed to search for thesatsigaries
of documats because they were “categorically fieaponsive” or “not reasonably likely to
include responsive records,” is equally insufficient on this rechid.certainly true tha&n
agency‘need only search those systems in which it believes responsivdsere likely
located” Hall & Assocs. v. EPA846 F. Supp. 2d 231, 241 (D.D.C. 2012), but on summary
judgment, an agency has the burden of logically explaining, through sworn a#jdevy
certain files or categories of documents were not includedéaich.SeeOglesby 920 F.2d at
68; see alsalefferson v. Dep't of Justic&68 F. App’x 448, 450 (D.C. Cir. 2005) (holding
search inadequate where “[tihe Government has offered no plausible justifiatlimiting its
search for responsive records tamgestigative databaseMorley, 508 F.3dcat 1120 (holding
that agency’s pjost hocexplanation” for why it did not search for certain docureéoannot
make up for the[agency declaration’s] silence”). Because the defendant oféasisi@ace to
demonstrate why these six categories of documents would have been categuncally
responsive, its failure to include those categories of documents in its se#ineh fenders that
search inadequate.

Furthermore, although the parties do not address this issue, the Court notes that the
defendant has presented no evidence to demonstrate that it accounted for the twp argua
material additions contained in the plaintiffs’ 2010 requests. The 2010 EOUSA requéstcdpe
that it was seeking4]ll responses and internal memoratigi@ughout the[DOJ] regarding
such requests to subpoena diGenova and/or Toensing” alidife@jments submitted by the

U.S. Attorney Colm Connollgr staff of the U.S. Attorneys Office for the District of
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Delaware” First BosekeDecl. Ex. S. For summary judgment to be appropriate, the defendant
must demonstrate either that it performed a broader supplemsetach to encompass these
additions or that these additions were already encompassed in the origifaAE@&rch, but
the defendant has done neither

Thus, the Court holds that the 2007 EOUSA search, relied upon by the defendant in
concluding that it had conducted an adequate search for the subpoena records requested by t
plaintiffs, was inadequate because it failed ®ude six categories of documetitat may have
included responsive records and because it failed to account for the two matetiahsddthe
2010 request discussed above. The defendant has also failed to explain or justifyssty the
categories of documents should reasonably have been excluded from the scope affthe sea
Therefore, there are genuine issues of material fact regavtietiper the EOUSA'’s search for
subpoena records was adequate, and thus the defendant’s motion for summary juwidbbeent
deniedin part with respect to that issue
V. CONCLUSION

In sum, the Court hold@st that, where a FOIA requester fails to exhaust her
administrative remedidaa connection withan initial requesthut then files a subsequent,
identical request for which the requester does exhaust her administrativkesj@ther
constructively or through an administrative appeal), the requester may ontyjabteial
review of issues related to the initiahexhaustetequesinsofar agheagencyelectedo review
thoseparticularissues through an administrative appeal on the merits in connection with the
subsequent, identical, exhausted requebe plaintiffshavefailed to exhaust their
administrative remedies with respect to theedeant’s withholding decisions. Consequently,

the plaintiffs’ claims regarding (1) the propriety of the defendant’s invacati FOIA

42



Exemptions (b)(3), (b)(5), (b)(6), and (b)(7); andt{® sufficiency of the resultingaughn
indices areDISMISSED for failure to state a claim.

The Court also holds that the EOUSA’s search for subpoena records was inadequate, but
that its search foitapes and recordings,” “transcripts of recordings” &wtuments reflecting
an intent to tape” Ms. Toensingereadequate.Therefore, the defendant’s motion for summary
judgment iISGRANTED in part for sufficiently demonstratinthat its search fditapes and
recordings,” “transcripts of recordings” and “documents reflecting antitddape” Ms.
Toensingwereadequate The defendant’s motion for summary judgmer@ENIED in part
for failing to demonstratéhat its searcfor subpoena recordgasadequate. Sindée latter
searchmay have been adequate, gatialdenial iswithout prejudice and for that same reason,
the plaintiffs’ crossmotion for summary judgment BENIED without prejudice .

In light of the inadequate seartidr subpoena records, as described in the defendant’s
submissions discussed abothes most efficient course would be to remand this matter to the
agency to ensutthatan adequate searchpsrformed.See, e.gPeople for the Ethical
Treatment of Animals, Inc. v. Bureau of Indian Affa®@0 F. Supp. 2d 173, 178 n.2 (D.D.C.
2011) (*[Ijn a FOIA case, even if defendant had failed in obtaining summary juddpeemse
of an inadequate search, . . . . the usual remedy is for the Court to remand to the agency to
expand its search or to provide more detailed declarations regarding the scopeaifcé)s
Therefore, the parties ad&rected to confer and jointly ppose search and documentation
procedures appropriate for this case. These procedures should adtieatia, how the search
for subpoena records will be modified so as to be adequateatradditional detail will be
provided in the defendant’s declarations to demonstnateriginal search adequacy.The

parties’ joint proposal, noting any disagreement among the parties regardsegutble and
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documentation procedures, is due to the Court by October 12, 2@#3enerallyKean v. Nat'l
Aeronautics & Space Admji80 F. Supp. 2d 150, 159 (D.D.C. 2007). An appropriate Order

accompanies this Memorandum Opinion.

Date: September 13, 2012

Isl {5’/)/)“/’ / f\/ ////;//// )
BERYL A. HOWELL
United States District Judge
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