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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARCUSARMOND FERGUSON,
Petitioner,

V. Civ. Action No. 11-1218 (ABJ)

SIMON T. WAINWRIGHT etal.,

Respondents.

N N N N N N N N N N

MEMORANDUM OPINION

In this action for a writ of habeas corpus, petitioner, proceegaliagse claims that he
was arrested on March 23, 2011, after he surrendered to a parole violator warranbyste
United States Parole Commissi@ommission”). In Ground One of the application, petitioner
alleges that he had “an expiration date of August 21, 2011[,] which less [his] educabi@tal g
time[,] [he] was supposed to be released prior to a revocation hearing set . ay @»,\2011.”
Pet. at 5In Ground Two, petitioner claims that he “was supposed to have a probable cause
hearing within five days” after execution of the parole violator but “wasew®n sntil the eighth
day not including the weekendd. In a supplemental petition adding two additional grounds for
relief, petitioner challenges certain aspecthisfparole revocation proceedirtbat concluded
after the commencement of this acti®eegenerally Pet'r's Mot. toAlter and Amend the
Original Writ of Habeas Filing (“Supp. Pet.”) [Doc. # 11].

Upon consideration of the parties’ submissions, the ¢mas$ no grounds for issuing the
writ and, thus, will deny the petition. Consequently, the calttalso denypetitioner's motion
for summary judgment based on respondent’s failuoppmsehis supplemental petition [Doc. #

18]. However, the court, actingua spontewill issue a writ of mandamus to compel the
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Commission to reexamine its decision to rescind petitisngedit for time spent on parole
(“streettime credit”) in light of the Equitable Street Time Credit Amendment Act of 2008
(“Amended Act”),codified atD.C. Code § 24406(c),
BACKGROUND

The Superior Court of the District of Columbia sentenced petitioneDecember 3,
1991, to a prison term dbur to twelve years for distribution of cocaine. United States Opp’'n to
Pet'r's Pro Se Pet. for a Writ of Habeas Corpus (Resp.’t's Oppog. # 5], Ex. 1(Judgment
and Commitment Order) After several unsuccdss releases to parole supervision, petitioner
was last paroled on March 20, 2008, withemtencexpiration date of August 21, 201d., Ex.
2 (Certificate of Parole). On February 1, 2011, the Commission issued a parole wialagant
charging petitioner with a law violation stemming from his arrest on December 26, 2008
(Charge No. 1)a law violation stemming from his arrest btay 20, 2009Charge No. 2), and
failing to report to his parole officer since April 8, 20@@harge No. 3) Id., Exs. 3, 4 (Warrant
ApplicationandWarrant) The warrant was executed by petitioner’s arrest on March 23, 2011.
Id., Ex. 5(U.S. Marshal’'s Return Affidavit). On March 29, 2011, the Commission amended the
violator warrant, charging petitioner with anothaw violation stemming from higrreston
Februaryl, 2011 (Charge No. Adhat “case was no papered on” February 2, 2011, Ex. 6.

Following a probable cause hearing on April 1, 2@t yhichpetitioner was ngresented
by counsel from the DistrictfaColumbia Public Defender Servic€PDS”), the Commission
found probable caus® hold petitioner on théoregoing chargedd., Ex. 7. Following a parole
revocation hearinggn May 25, 2011 at which petitioner was representagain by PDS,the
Commissionadopted the hearingxamineis recommendtionand issued a Notice of Action on

July 12, 2011thatrevoked petitioner’s parole, rescinded his stréate credit forthe period of



May 1, 2010to March 22, 2011, anordered his serviceof theremaining sentende expiration
Id., Ex. 8 (Hearing Summary); Ex9 (Notice of Action) The Commission foundufficient
evidenceo support @Garge 1-3, but found insufficient evidence to support Charde.4Ex. 9.

Petitioner filed this action odune 30, 2011, while confined at the District of Columbia
Jail. He supplemented the petition on August 15, 2011, claimin@round Three that the
Commission failed to issue a timely Notice of Action and in Ground Four that timenSsion
“allowed disclosue of additional evidence to be considered . . . in the dispositional portion of the
hearing and relied upon undisclosed evidence in deciding that parolee should be revaked.” S
Pet. at 1.

DISCUSSION

“A court. . .entertaining an application for a writ of habeas corpus shall fatttaward
the writ . . ., unless it appears from the application that the applicant or personddetaioe
entitled theretd. 28 U.S.C. § 2243. Aistrict of Columbia prisoner is entitled to habeaspus
relief when he establishes that his "custody is in violation of the Constittiaws or treaties
of the United States." 28 U.S.C § 2241(c)(Btitioner does not identify a constitutional
provision or federal law that the Commissgupposedlyiolated, and the court does not discern
any such violations from petitiorierfour assertedgrounds for reliefthat will be addressed
seriatim

Ground One

In Ground One, petitioner suggests that the Commission no longer had jurisdiction over
him at the tne of his parole revocation hearing because his “expiration date [was] August 21,
2011,” and accounting for his “educational good time” and “good conduct” credit, he should

have been releaségrior toa revocatiorhearing” Pet. at Yemphasis supplied) This claim is



without merit because at the critical timeptitioner’s arrest on March 23, 2011, for violating
the terms of his parole, petitioner was untlee Commissiols supervision. Therefore, the
Commission was well within its authority to irte revocation proceedingSeeD.C. Code §
24-404 (“While on parole, a parolee shall remain in the legal custody and under the caheol of
Attorney General of the United States or his or her authorized represeniatil: (1) The
expiration of the mamum of the term or terms specified in his or her sentence without regard to
good time allowance. . .")}

Ground Two

In Ground Two, petitionetakes issue with the fact that he received a probable cause
hearing eight days after his arrest. Whilesitriue that the applicable regulation provides for a
hearing “no later than five days from the date of [a paroleetaking” 28 C.F.R. § 2.214a), a
threeday delay has no constitutional ramification absent a showing that the delay Wwas bot
unreasonalel and prejudicialSutherland v. McCall709 F.2d 730, 732 (D.C. Cir. 1983ee
Vactor v. U.S. Parole Comm’815 F. Supp. 2d 81, 83 (D.D.C. 2011), quotitity v. Johnston

750 F. Supp. 2d, 103, 106 (D.D.C. 201fnding “ ‘challenge to the timeliness [Petitioner’s]

revocation hearing . . meritless in the absence ofa showing that the delay both was

! In his reply, petitioner argues that his “Educational and Statutory Good Time Steuld B
Applied to Reduce [His] Maximum Term of Imprisonment.” 'PeResponse to United States’
Opp’n of the Pét's Pro Se Pet. for a Writ of Habeas CorpDsc. # 17] at 4He is mistaken.
Under District of Columbia law, “[fthe order of parole shall be revoked, the prisoner, unless
subsequently reparoled, shalge the remainder of the sentence originally imposed less any
commutation for good conduct which may be earned by him after his return to cliothe
purpose of computing commutation of good conduct, the remainder of the sentenceyriginal
imposed [is] considered as a new sentence.” D.C. Code § 24-406(a). Petitioner’s previous
institutional credit for good conduct, including “educational”, was applied to advance his
previous parole eligibility dates, not, as he suggests, his sentence expirtgioBed®.C. Code
§ 24-221.01(b) (“[e]ducational good time credits . . . shall be applied to the person’s minimum
term of imprisonment to determine the date of eligibility for release onepanal to the person’s
maximum term of imprisonment to determihe date when release on parole becomes
mandatory.”).



unreasonable and actually prejudiced petitiorigr (other citation omitted) (alterations in
original). Petitionerhas made no such showireyen if had,the appropriate remedyould be“a
writ of mandamugo compel the Commission's compliance with the stgjutet a writ of
habeas corpuso compel release on parole or to extinguisd temainder of the sentence.”
Sutherlang 709 F.2dat 732 (citations omitted) Since petitioner has had probablecause
hearing, this claim is mooRogers v. U.S. Parole Comm®16 F. Supp. 2d 7, 10 (D.D.C. 2011).

Ground Three

In Ground Three, petitioneiaults the Commission for issuing an untimely Notice of
Action. But, again, even if proven to be true, petitioner has not shown how he was prejudiced by
the delayed notice. Therefore, he is not entitled to habeas relief on this ground.

Ground Four

In Ground Four, petitioner challenges the evidence supporting tihen@@sion’s decision
to revokehis parole.SeeSuppl. Pet. at 1; Pet5s Letter of August 3, 2011 [Doc. # 1({e
particularly raises questions about the credibility of his parole offimgrjudicial review ofa
parole revocation proceeding is limited to whether the proceeding comported with
Constitution’s due process claus&his is because parolee has a Fifth Amendment liber
interest in maintaining hisconditional”’freedom and therefore is entitled to due process fwior
revocationEllis v. District of Columbia84 F.3d 1413,1420 (D.C. Cir. 1996iting Morrissey V.
Brewer, 408 U.S. 471 (1972)Jnlike in a criminal prosecutionhowever,“the full panoply of
rights due a [criminal] defendant . . . does not apply to parole revocatibtwsrissey 408 U.S.
at 481. Rather, a parolee is entitled to notice and an opportunity to be heard in a reasonably
timely and meaningfumanner.SeekEllis, 84 F.3dat 142124 (discussindVorrisseys standardt

Hill, 750 F. Supp. 2d at 105 (noting that a supervisee is “entitled to basic due process protections



prior to revocation, typicallyan informal hearing structured to assure that the finding of a
[supervised release] violation will be based on verified facts and that thesexefdiscretion

will be informed by an accurate knowledge of the [releasee's] behaYifgquoting Morrissey

408 U.S. at 484{alterations in original)

The habeas statutes nopermitthe court tarevisit ordisturb the Commission’s parole
decisionin the absence of a violation of the Constitution or federal $ae. Alamo v. Clay 37
F.3d 1366, 1368 (D.C. Cir. 1998)The sole power to grant or deny parole lies within the
Commission's discreti¢’) (citing Billiteri v. United States Bd. of Pam|541 F.2d 938, 944
(2d Cir. 1976))(other citations omitted)*Furthermore, it is not the function of the courts to
review the discretion of the Board in the denial of applications for parole, or to repass on t
credibility of reports and information ceived by the Board in making its determinations."
Billiteri, 541 F.2d at 944, quotirirest v. Ciccone371 F.2d 981, 982-83 (8th Cir. 1967).
However, adue process violation may be found “even in the absence of an identifiable liberty
interest from aparoling authority’s decision shown to texceptionally arbitrary.’Blair-Beyv.
Quick 151 F.3d1036,1048 n.11(D.C. Cir. 1998).1I] n evaluating whether there is sufficient
evidence to support a parole revocation, the [District of Columbia Circsitgkemined whether
the decision was ‘either totally lacking in evidentiary support or [] soiarrak as to be
fundamentally unfair.” Crawford v. Jacksgn323 F.3d 123, 129 (D.C. Cir. 2003juoting
Duckett v.Quick 282 F.3d844 847 (D.C. Cir. 2003)Petitioner hasot shown an insufficient
basis for the Commission’s decision to revoke his panobe was the decision arbitrary or
irrational Therefore, ptitioner is not entitled to habeas reliffasedon the Commission’s

decision to revoke his parole.



The Rescission of Petitioner’s Strdétne Credit

Although neither party has raised this issti@ppeargrom respondents’ argumeahnd a
silent recordthatthe Commission failed tapply the Equitable Street Time Credit Amendment
Act of 2008(* AmendedAct”), D.C. Code 8§ 24106(c),when it rescindegetitionets streettime
credit for the period of May 1, 201Q@o March 22, 2011SeeResp’t’'s Opp’'n at 91 (aguing
only the inapplicability of theAmended Actto “petitioner’s prior first two revocations.”). The
Amended Act provides:

Except as provided in paragraphs (2) and (3) of this subsection, a
parolee shall receive credit toward completion of the sentence for all
time served on parole. (2) If a paroleeavicted of a crime committed
during a period of parole, the Commission: (A) Shall order that the
parolee not receive credit for that period of parole if the crime is
punishable by a term of imprisonment of more than one year; or (B)
Shall order that thparolee not receive credit for that period of parole if
the crime is punishable by a term of imprisonment of one year or less
unless the Commission determines that such forfeiture of credit is not
necessary to protect the public welfare. (3) If, during the period of
parole, a parolee intentionally refuses or fails to respond to any
reasonable request, order, summons, or warrant of the Commission or
any member or agent of the Commission, the Commission may order
that the parolee not receive credit for theripd of time that the
Commission determines that the parolee failed or refused to respond to
such a request, order, summons, or warrant.

D.C. Code § 24106(c). Respondents correctly assert that the foregoing provision is not to be
appliedretroactivéy because the statute explicitly statiest“[tjhe provisions of subsection (c) .

.. shall apply only to any period of parole that is being served on or aftef2dgy2009, and

shall not apply to any pewoof parole that was revoked prior to ME0], 2009.” § 24406(d).

But retroactivity is nothe issueherebecause theevoked credit was earndsktweenMay 1,

2010,andMarch 22, 2011, well beyond the Amended Act’s effective date.



Under the Amended Act, it is presumed that a D.C. parolee who has his paaked
will receive credit for the timgpenton parolesavetwo enumerated exceptior§othing inthe
current record establishes that the arrests supporting the revocation charged resudte
conviction —the threshold foonestatutoryexception- or that the Commissionadordered that
petitioner “not receive credit for the period of time that . . . [he] failed or refesexspond to . .
. arequest, order, summons or warrastfie otherstatutoryexception Since the record suggests
that the Commissioignoredthe Amended Actin rescinding petitioner’'s streéitne credit, the
court, acting sua spontewill compelthe Commissiorto revisit that decision in light of tk
Amended ActSee, e.gAlamq 137 F.3d at 1368 (“Even if a cowbnsideringa parole]claim
were to find that the Commission's deciswwas impermissibly influenced . . . adost it could
order the Commission to reconsider [petitioner’'s] parole in a manner that does nte viola
[federal law or the Constitutiori}; Sutherland 709 F.2dat 732 (“The appropriate remedy for a
[statutory] default [found in a habeas proceeding]. . is a writ of mandamus to compel the
Commission's compliance with the statute . .”). If, in fact, an exception applies, the
Commission should support its decision with the necessary findings.

CONCLUSION

For the foregoing reasons, the court finds no grounds for issuing the writ of habeas
corpus and, thereforeyill deny both petitioner'shabeasapplicationand motion for summary
judgment.The court further finds, howevethat the Commission’s rescission of petitioner’s

streettime credit does nappear tacaomport with the Equitable Street Time Credit Amendment



Act of 2008 and, therefe, will issue a writ of mandamu® compel the Commission’s

compliance with thé\ct. A separate order accompanies this Memorandum Opinion.

s/
AMY BERMAN JACKSON
United States District Judge

DATE: March28, 2012



