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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DAN LA BOTZ,
Plaintiff, . CiVl Action No.:  11-1247 (RC)
V. . : Re Document No.: 10
FEDERAL ELECTION COMMISSION,
Defendant.

MEMORANDUM OPINION

DENYING THE FEC’'SMOTION TO DIsSMISS

I. INTRODUCTION

Dan La Botz is a member of Ohio’s So@aParty who ran an unsuccessful candidacy
for the U.S. Senate in 2010. La Botz clainst the was unfairly excludefrom three televised
debates that took place in October 2010 ntloath preceding theettion. He filed an
administrative complaint with the Federal Election Commission (“FEC”), alleging that his
exclusion from the debates violated the FablElection Campaign Act (“FECA”). The FEC
dismissed his complaint, and La Botz brouglit, ®laiming that the FEC’s action was contrary
to law. Now before the court is FEC’s motion to dismiss under Rule 12(b)(1) for lack of
jurisdiction and under Rule 12(b)(6) for failure tatsta claim. Because the plaintiff has alleged
that his injury is capable of repetition, yet envadreview, the court has jurisdiction to adjudicate
the merits. And because the court conciutthat the FEC’s decision was not supported by
substantial evidence, the court will deny theCFEmMotion and remand this matter back to the

agency.
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[I. BACKGROUND
A. Legal Framework

The FECA prohibits corporatns from making financial coributions in connection with
any federal election. 2 U.S.C481b(a). Yet in recognition of ¢importance that debates play
in informing the electorate, the FECA allowsmorations to defray the costs of nonpartisan
televised debatedd. § 431(9)(B)(ii) (allowing corporabins to sponsor “nonpartisan activity
designed to encourage individuals/ite or to register to vote”’Hagelin v. FEC 411 F.3d 237,
238 (D.C. Cir. 2005)see Hagelin v. FEC1996 WL 566762, at *3 (D.D.C. Oct. 1, 1996)
(concluding that “the debate medium through the.TVis not only important but probably vital
and essential in today’s wortd electronic communication”). Accordingly, corporations may
provide financial backing to org&ations that stage debates, bunly if certain conditions are
met to ensure that the debates remain nonpartid4l C.F.R. 8 114.4(f). In particular, FEC
regulations require that the debate stggirganization may not “endorse, support or oppose
political candidates,id. § 110.13(a)(1), and the debate carv®structured “to promote or
advance one candidate over anothigk,’8 110.13(b)(2). When tlermining which candidates
may participate in the debate, the debateirsgagrganization must employ “pre-established,
objective criteria.”Id. § 110.13(c).

Any person who believes a violationtbe FECA has occurred may file an
administrative complaint with the FEC. 2 WCS§ 437g(a)(1). After receiving the complaint,
the FEC may investigate the matter and ihaitee the appropriate course of actid®ee
generally id.8§ 437g(a)(2)—(6). If the FEC determirtegt no violation he.occurred, it may
dismiss the complaintSee id§ 437(g)(a)(8)(A)Hagelin 411 F.3d at 239. A party whose
complaint has been dismissed may then file a aitibn in this court to challenge the legality of

the FEC's decision. 2 U.S.C. § 437g(a)(8)(A).
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B. Factual Allegations and Procedural History

On September 1, 2010, a consortium of erggwspapers known as the Ohio News
Organization (“ONO”) announced that it was spoimspa series of televised debates between
the Democratic and Republican nominees in OHibS. Senate race. Pl’'s Opp’'nat7. The
debates were scheduled to take plad@dtober 2010, the month before the electitth. La
Botz claims that he was not included in ang-gdebate negotiations thiONO, and he alleges
that he never received any prior notice offtn that the debates were to take pldde. On
September 21, 2010, La Botz filed an administeatiemplaint with the FEC, alleging that ONO
violated federal regulations by failing to use€gestablished” and “objective” criteria when
selecting the debate participan&sdministrative Record (“AR”) 116-17.

The FEC investigated the complaint’s allegasi and solicited responses from ONO, as
well as the Republican and Democratic campaiggspective committees and treasurers. AR
117. The FEC'’s general counsel then issaegbort which concluded that ONO’s debate
selection criteria did natiolate FEC regulationsSee generall AR 116—-20. The report noted
that ONQ's criteria were consistent with a numbkdifferent factors te FEC had characterized
as objective in prior cases, including the ‘martage of votes by a candidate received in a
previous election; the level of campaign acyioy the candidate; his or her fundraising ability
and/or standing in the pollsnd eligibility for ballot acces.” AR 119. The report thus
concluded that there was “no reason to belig¢liat ONO violated the FECA. AR 120. Soon
thereafter, the commissioners of the FEC unanigougged to dismiss the complaint. AR 123.
La Botz subsequently brought suit in this coaltgging that the FEC’s decision was contrary to

law. Now before the court is the FEC’s motion to dismiss.



[ll. ANALYSIS

A. The Court Has Jurisdiction to Decide La Botz's Claim

Article 11l of the Constitution limits the poweaf federal courts to actual “Cases” and
“Controversies.” U.S. GNST. art. Ill, 8 2. From this requirement courts have derived several
doctrines—including standing and mootness—itsuea that courts do not stray beyond the
limits of their constitutionally allotted authorityVarth v. Seldin422 U.S. 490, 498 (1975)
(noting that the several doctrines thabelate upon Article llI'scase and controversy
requirement are “founded in concern about tteger—and properly limited—role of the courts
in a democratic society.”).

To meet the constitutional requirement ohsliag, a plaintiff must show that: (1) he has
suffered an injury which is (a) concrete andtipalarized and (b) actual or imminent, not
conjectural or hypothetita2) there is a causal connectibetween the allged injury and
conduct that is fairly traceable the defendant; and (3) itlikely, as opposed to merely
speculative, that the injury will bedressed by a favorable decisidmjan v. Defenders of
Wildlife, 504 U.S. 555, 560—-61 (1992). Courts assesglstg by measuring the facts as they
existed at the time the suit commencé&al Monte Fresh Produce Co. v. United Stat&&)

F.3d 316, 324 (D.C. Cir. 2009). Thus, standing nbesascertained from the facts as they
existed when La Botz first filed his admineive complaint with the FEC in September 2010,
two months before the electiosee Natural Law Party of the U.S. v. FEIQ1 F. Supp. 2d 33,
50 (D.D.C. 2000).

La Botz alleges that he was injured whemlas excluded from the debates. Pl.’s Opp’'n
at 20. If his exclusion violatettie FECA, this injury suffices fdhe purposes of Article 111
Buchanan v. FEC112 F. Supp. 2d 58, 68 (2000) (concludingt the unfair exlusion from a

presidential debate, in violah of FEC regulations, congited an Article Il injury);Natural
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Law Party 111 F. Supp. 2d at 49 (samé&)f course, there are limits to who may assert this type
of injury. For example, voters cannot assertditembased on their generalized interest in fair
elections. Gottlieb v. FEC 143 F.3d 618, 622 (D.C. Cir. 1998ge Becker v. FEQ30 F.3d

381, 389 (1st Cir. 2000) (“[T]he harm done to gemeral public by corran of the political
process is not a sufficiently concrete, personalizpaly to establish standing.”). But La Botz
was no mere bystander—he was a candidatefficeo And candidates o allege that they

were forced to compete in an illegally struetticampaign environment have stated a sufficient
injury for the purposes of Article llIShays v. FECA14 F.3d 76, 85 (D.C. Cir. 2009Yatural

Law Party 111 F. Supp. 2d at 44 (concluding that theBiility to compete on an equal footing”
in an election “due to the apgdition of allegedly biased criterigbnstitutes an injury for the
purposes of Article lll)Buchanan112 F. Supp. 2d at 65 (“When a debate sponsor uses
subjective criteria for choosing the participgrine candidates are the ones who suffer a
‘concrete and particularized’ injythat would imminently deprivehem of a fair opportunity to
compete on equal footing witheir rivals.” (citingLujan, 504 U.S. at 560)).

The second element of standing is easitisBad here: causatiomay be established
simply by alleging that the FEC failed to erde the laws it was designed to implement.
Buchanan112 F. Supp. 2d at 6Blatural Law Party 111 F. Supp. 2d at 49.

Finally, La Botz must satisfy the third elent by demonstrating that “it is likely, as
opposed to merely speculative, that the injuily be redressed by aarable decision.”Lujan,
504 U.S. at 560-61. In the electoral contextamfiff may satisfy the “redressability” prong by
showing that the FEC could fairly reassesschimplaint on remand. @burse, the court need
not determine that La Botz will ultimately succedlichanan112 F. Supp. 2d at 69

(concluding that “the fact that an agency migbt ultimately find in the plaintiffs’ favor on



remand does not destroy the plditgi[sic] standing to challenge ¢hagency’s decision”). Itis
enough that upon remand, the FEC could deterthi@eONO violated FEC regulations by using
criteria that systematically desfored third-past candidatesld.

To be clear, La Botz does not need to show thaeaaptual success on remand would
translate to successtime electoral arend.aRoque v. Holder650 F.3d 777, 787 (D.C. Cir.
2011) (“[Clandidates may have standing to challdahgeally structured campaign environments
even if the multiplicity of factors bearing on dieas prevents them from establishing with any
certainty that the challenged rules will disadvaattdggir campaigns.”). Nor is La Botz required
to demonstrate that he would hayeen invited to thdebates if ONO had used a different set of
criteria. Buchanan112 F. Supp. 2d at 68 (“[T]he mere fdzat [the plaintiff] may ultimately be
thwarted in his attempts to get into the debatansufficient to dejwve him of standing to
challenge the [debate sponsor’s] debate critertaltjstead, he can prevail by alleging that a
decision on the merits and a subsequent wiatarremand may curtail ONO'’s alleged bias and
decrease the probability that he will beairlf excluded from any future debatesatural Law

Party, 111 F. Supp. 2d at 50.

The court has serious doubts as to whether lta Bould have qualifiedor the debate under any
objective set of criteriaSeeAR 77-104 (indicating that pre-election polls registered La Botz
with less than one percent support); Def.’s Mo# &ndicating that La Botz received less than
one percent of the total votes in the election). But these doubts do not deprive La Botz of
standing. Given the unpredictable nature of an electoral campaign, it seems doubtful that any
plaintiff could conclusively demonstrate thatdreshe would have been a contender but for the
imposition of a procedurally unfair campaign environmetiays414 F.3d at 86 (concluding

that congressmen were not required to establighamy certainty that their reelection campaigns
would be disadvantaged by the FEC's alledediation from the Bipartisan Campaign Reform
Act). Here, La Botz alleges that ONO'’s biasdtkcia increased the probability that he would be
unfairly excluded from this and future debates. And such an allegation may establish candidates
standing, “no matter what their level of popular suppoidtural Law Party 111 F. Supp. 2d at
50. In sum, the fact that La Botz could hdve=n excluded from the debate for fair reasons does
not foreclose his ability to argue that he was excluded for unfair reasons.



The FEC nonetheless maintains that a favorabilieg on the meritsvould be too little,
too late. Since La Botz filed suit, the debatese held, the ballots were cast, and a victor
declared. Because the courpwerless to alter these eventg BEC insists that La Botz's
injury can no longer be redresiseA fair point, but the FEC is incorrect to argue that these
events rob La Botz of standing. Rather, FeC’s redressability argument must be decided
under the rubric of mootness.

Standing is assessed by measyithe facts as they existedtla¢ time a suit commences.
Del Monte 570 F.3d at 324. But even if standing oagisted, courts must take additional pains
to ensure that jurisdiction continues tasexhroughout all stagesf the litigation. Davis v. FEC
554 U.S. 724, 732-33 (2008) (“To qualify as a dader federal-courtadjudication, an actual
controversy must be extantall stages of review, not merely at the time the complaint is
filed.”). Thus, later events magnder a once-viable claim moddecker v. FEC230 F.3d at
387 n.3 (“[W]hile it is true that plaintiff must have a personiaiterest at stakthroughout the
litigation of a case, such imtst is to be assessed untiher rubric of standing at the
commencement of the case, and underrtitoric of mootness thereafter.8ge Advanced Mgmt.
Tech., Inc. v. FAA211 F.3d 633, 636 (D.C. Cir. 2000) (notihgt “[s]tanding isassessed at the
time the action commences,” whereas mootness concerns whetheéicfaljle controversy
existed but no longer remains”). At least, this is the approach most often taken in similar cases.
Davis v. FEC 554 U.S. at 736 (dispute was natated by passing of election cycl€EC v.
Wis. Right to Life, Ing551 U.S. 449, 462 (2007) (sam8hays 424 F. Supp. 2d at 110 (same);

Natural Law Party 111 F. Supp. 2d at 40-41 (sarhe).

The FEC's position may be understandable gttieroverlap between the doctrines of standing
and mootnessSee Friends of the Earth, Ine. Laidlaw Envtl. Servs., Inc528 U.S. 167, 189
(2000) (noting that “confusion” between the tdactrines “is understandable”). In particular,
both doctrines reflect a concern with redressabil@pmpare Lujan504 U.S. at 561 (to establish
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The doctrine of mootness is a logical dtay to Article III's case-or-controversy
requirement: if subsequent events make it impasd$dylithe court to grant any effectual relief to
the prevailing party, “any opinioas to the legality of the chaliged action would be advisory.”
City of Erie v. Pap’'s A.M529 U.S. 277, 287 (20008ge Powell v. McCormagcRk95 U.S. 486,
496 (1969) (“Simply stated, a case is moot whenisbues presented are no longer ‘live’ or the
parties lack a legally cognizable interest in the aome.”). Yet an exception to this rule exists if
a practice no longer affects the parties btitapable of repetition, yet evading reviewFEC v.
Wis. Right to Life551 U.S. at 46X%eeDavis 554 U.S. at 735 (noting that challenges to FEC
decisions “fit comfortably withirthe established exception tmatness for disputes capable of
repetition, yet evading review”). La Botz arguestthis case falls withithis exception, and the
court agrees.

To invoke this rule, a plaintiff must shahat “(1) the challeged action is in its

duration too short to be fullftigated prior to cessation @xpiration, and (2) there is a

standing, a plaintiff must show that it is likelyatthis injury will be “redressed by a favorable
decision”)with Spencer v. Kemn&23 U.S. 1, 7 (1998) (“The mootness doctrine ensures that
judicial relief can still redress the asserted injury.”). Understandably so: if Article III's case-or-
controversy requirement is to have any meaning, the court’s opinion must consist of something
more than helpful advice. It must be capable of remedying the plaintiff's infeg.Alliance to

End Repression v. City of Chica@d20 F.2d 873, 876 (7th Cir. 1987) (Easterbrook, J.)
(underscoring the importance of the “redressability rule—the principle that a case is justiciable
only when a constitutional adjudication is capable of solving the plaintiff's problems”). Yet
despite their similarities, the two doctrines remain distigttergy Servs., Inc. v. FERG91

F.3d 1240, 1255 (D.C. Cir. 2004) (“True, standind arootness are closely related, but they are
cousins, not twins.”). And here, precedent maltear that events occurring after the plaintiff

filed suit fall under the doctrine of mootneskhnson v. Bd. of Regents of Univ. of @é3 F.3d
1234, 1267 (11th Cir. 2001) (“[A] party’s standitgysue is generally measured at the time of the
complaint, with the effect of subsequent egegenerally analyzed under mootness principles.”);
Becker v. FEC230 F.3d at 387 n.3 (sam&hays424 F. Supp. 2d at 110 (same). The FEC’s
insistence to the contrary is of no mome8hays424 F. Supp. 2d at 110 (“Just because
defendants have uttered the word ‘redressibi[gic] instead of ‘mootness,’ however, does not
change the fact that defendants are raising, at heart, a mootness challenge.”).



reasonable expectation that the same complainirtg wél be subject to tb same action again.”
FEC v. Wis. Right to Liféb51 U.S. at 462. Regarding the first prong, the time frame presented
by electoral disputes rarely allovigr resolution through litigationJohnson v. FC(829 F.2d

157, 159 n.7 (D.C. Cir. 1987ghays42 F. Supp. 2d at 111. Electoral disputes are thus
“paradigmatic” examples of cases that cannot B litigated before the particular controversy
expires. Moore v. Hosemanrb91 F.3d 741, 744 (5th Cir. 2009).

The FEC suggests that La Botz has not shown thasahee complaining partyould be
subjected to theame actioragain.” Pharmachemie B.V. v. Barr Labs., In276 F.3d 627, 633
(D.C. Cir. 2002). In the electoral context, mayts have concluded thatplaintiff need only
show thabthers similarly situatednhight suffer a comparable harm in the futukeg. Storer v.
Brown 415 U.S. 724, 737 n.8 (1974) (holding telihough the 1972 election had long since
passed, the case was not moot because theestiaer review would apply to other candidates
in the future),N.C. Right to Life Comm. Fund for Indep. Political Expenditures v. L&

F.3d 427, 435-36 (4th Cir. 2008) (rejecting the arquirtieat an ex-candate’s claims were

“capable of repetition, yet evading review” only if the ex-candidate alleged an intent to run
again);Schaefer v. Townsendl5 F.3d 1031, 1033 (9th Cir. 2000) (sardejnson v. FC(829

F.2d at 159 n.7 (concluding there was jurisdiction even when the plaintiff had not shown he was
likely to run for office again).

In any event, this court need not reconaify putative discrepancy in the case law to
resolve this case; La Botz has fonoffice in the past and he dedarthat “it is likely that [he]
will run for federal office in Ohio again in tHature.” Pl.’s Opp’n, Ex. A (Decl. of Dan La
Botz) 1 7-9. The defendants do not present angewélto rebut the pldiff's assertion or to

diminish that likelihood. Here, La Botz bears thurden of proving that jurisdictional facts exist



by a preponderance of the evidence, anatiuet concludes that he has done See Merle v.
United States351 F.3d 92, 95 (3d Cir. 2003) (concludingtteven oblique statements implying
future candidacy are sufficient to establish juggdn). In the simplest of terms, preponderance
of the evidence means more likely than not—hadBotz’s statement implies exactly that.
Accordingly, La Botz’s case is hot moot and tloeirt has jurisdiction to adjudicate the merits of
his case.

B. La Botz Has Stated a Clainon Which Relief Can Be Granted

1. Legal Standard for the Court’s Review of FEC Actiof

A court may not disturb an FEC decisiordismiss a complaint unless the dismissal was
“contrary to law.” 2 U.S.C. § 437g(a)(8). This phrase has been construed to mirror the familiar
standard that normally governs the judicialiegv of administrativalecisions; namely, the
FEC'’s dismissal may be overturned only wveis “arbitrary or caprious, or an abuse of
discretion.” Hagelin 411 F.3d at 266ee5 U.S.C. § 706(2)(A). This standard is “highly
deferential” and presumes the validity of the agency’s & Larouche’s Comm. for a New
Bretton Woods v. FE@39 F.3d 733, 747 (D.C. Cir. 2006). Hoxee courts must not abdicate
the judicial duty to carefully “review the recorddscertain that the agency has made a reasoned
decision based on reasonable extrapmtatirom some reliable evidencaNatural Res. Def.
Council v. EPA902 F.2d 962, 968 (D.C. Cir. 1990) (internal quotation marks omitted). Thus,
the agency must articulate a “satisfactexyplanation for its action including a rational

connection between the fadtaind and the choice madeMotor Vehicle Mfrs. Assoc. of the

Ordinarily, a 12(b)(6) motion turns on the complaifiactual allegations and whether they state a
plausible legal claim. When reviewing agemcyion, however, the district judge essentially sits
as an appellate tribunal, and the entire caseeview is a pure question of laBeeAm.

Bioscience, Inc. v. Thompsd69 F.3d 1077, 1083 (D.C. Cir. 2001).
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U.S. v. State Farm Mut. Auto. Ins. C463 U.S. 29, 43 (1983). Of course, the “agency’s
explanation need not be a modéhnalytic precision”; rathef[a] reviewing court will uphold a
decision of less than ideal clarity if theeagy’s path may reasonably be discerndetizelle v.
Slater, 111 F.3d 172, 176 (D.C. Cir. 1997) (imtal quotation and citation omittedinally, an
agency decision must be supported by substantial evid&szelarouche’s Comm. for a New
Bretton Woods439 F.3d at 74FPL Energy Me. Hydro LLC v. FERQ@87 F.3d 1151, 1160
(D.C. Cir. 2002) (“The ‘substantiavidence’ standard requires mdh@n a scintilla, but can be
satisfied by something less than a preponderance of the evidence.”).

2. The FEC’s Dismissal of La Botz’s Athinistrative Complaint Was Not Based on
Substantial Evidence

The FEC argues that it dismissed La Botz’s administrative complaint only after
determining that ONO employed pestablished, objective criteria select the candidates who
would be invited to the debate. Def.’s Motl18t La Botz counterthat ONO did not present
any written evidence of pre-estshed debate criteria, therebyggiesting that the only evidence

in favor of ONO should be discounted ggsost hoaationalization. Pl.’s Opp’n at 27. La Botz

also argues that ONQ'’s debate criteria weresndably objective because they were designed to

confine the debate to the twmajor parties’ candidatesd.* He therefore argues that the FEC'’s
decision was contrary to law.

The governing regulation states that:

For all debates, staging organizationfs)st use pre-established objective criteria

to determine which candidates may paratgin a debate. For general election
debates, staging organizations(s) shall not use nomination by a particular political

The plaintiff also alleges that he was not retifof the pending debate or made aware of the
selection criteria, but no FEC rules or regulas require that the debate sponsors publicly
disclose the criteria or send notifications to pttrcandidates. The court therefore concludes
that the FEC's rejection of these allegations was not arbitrary or capricious.
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party as the sole objective criterion tdetenine whether to include a candidate in
a debate.

11 C.F.R. 8 110.13(c). The regudat does not describe the pke “pre-established objective
criteria” with any precisionSee Perot v. FE®7 F.3d 553, 560 (D.C. Cir. 1996). As a result,
the authority to define “pre-establishebljective criteria” rests with the FEQd. The phrase,
however, suggests two distinct cpoments: 1) the criteria must pee-established, and 2) they
must be objective.

The FEC’s general counsel typically providagport that serves as explanation for its
actions and the basisrfudicial review. See FEC v. Democratic Senatorial Campaign Cgmm.
454 U.S. 27, 38-39 & n.19 (1981). Here, the FEialysis of whether ONQ'’s criteria were
pre-established is decidedly succinct. Its angntion of the matter consists of the following
sentence: “it appears that [ONO’s] debate sElacriteria were pre-existing and objective . . .
and consistent with a numberdifferent criteria the Commissn has previously found to have

been acceptably ‘objective.” AR 119. The counnimdful that the agency is not required to
provide an elaborate explation of its reasoningSee Bush-Quayle ‘92 Primary Comm., Inc. v.
FEC, 104 F.3d 448, 454 (D.C. Cir. 1997) (“We may permit agency action to stand without
elaborate explanation where distinctions testwthe case under review and the asserted
precedent are so plain that no inconsistency appeat®ifmon Cause v. FEG06 F.2d 705,
706 (D.C. Cir. 1990) (noting théa decision of less than ideabeity must still be upheld so
long as the agency’s path may reasonably Seedned”) (citations and gtation marks omitted).
But here, the FEC’s one-sentence analysis thre&i€eiososs the line from the tolerably terse to

the intolerably mute."Greater Boston Television Corp. v. FC&14 F.2d 841, 852 (D.C. Cir.

1970).
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More important than the brevity of the aggis reasoning, however, is the evidence upon
which it is based. And here, ardependent review of the recalldes not yield much evidence
to bolster the FEC’s conclusion. The FEC appéahave based its decision on an affidavit
submitted by Benjamin Marrison, an editor of @@umbus Dispatch (and a member of the
ONO consortium), which states:

[ONO] pre-established a number ofiteria for selecting the candidates to

participate in the debates . . . . [ONOfsk-selected criteria first ensured the

eligibility of the candidates and then pamown the field of candidates to the two
frontrunners based upon indicators ofatbral support, including independent
current (and historical) polling inclualy Quinnipiac polling, conversation with
political reporters and sources regarding the races in question, and financial
disclosures which provide insightdana candidates [sic] viability.
AR 83-84. But this affidavit suffers from two seridlaavs. First, it isunclear from the face of
the affidavit why the declarant has first-hand kfexige of the assertions or is otherwise
competent to testify to suclOrdinarily, a witnesstestimony must meet a basic threshold: it
must be based on personal knowledg§eeFeD. R. Civ. P. 56(c) (requiring that affidavits or
declarations used to support a motion fansary judgment be made on personal knowledge);
see alsdep. R.EvID. 701(a). And while an agency may cioles evidence that is not formally
admissible in a judicial proceeding, to constitlgigbstantial evidence” the affidavit must at least
contain indicia that it isreliable and tustworthy.” See EchoStar Commc’ns Corp. v. F@92
F.3d 749, 753 (D.C. Cir. 2002ee also Consol. Edison Co. v. NLLBB5 U.S. 197, 230 (1938)
(noting that administrative agencies are freerffrine compulsion of techral rules so that the
mere admission of matter which would be deemedmpetent in judicial proceedings would
not invalidate the administrative orgebut that agency decisions must have a “basis in evidence

having rational probative force”). The court littee assurance that Marrison’s affidavit can

meet this relatively low barSee McKinley v. FDIC756 F. Supp. 2d 105, 112-13 (D.D.C. 2010)
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(concluding that agency actionud not be sustained on the Isasf a single declaration which
was not based on personal knowledge). The aftidawritten in summary fashion. But Mr.
Marrison is the editor of one tifie eight newspapers that orgaed the debate. It is unclear
whether Mr. Marrison was directly involved in ddtahing the criteria or, if not, how he came to
directly understantheir genesis.

Second, this affidavit was only submitted after the FEC inquiry had commenced. And
such affidavits raise the risk that theyl merely provide a vehicle for a party®st hoc
rationalizations. This sole affidavit highlighthe absence of any contemporaneous evidence
suggesting that ONO enled pre-established selection criter@. Ponte v. Read71 U.S.
491, 509 (1985) (“The best evidence of why eisien was made as it was is usually an
explanation, however brief, renderatdthe time of the decisidi In particular, ONO has not
produced any contemporaneously written formatatf the criteria it purportedly utilized And
while FEC regulations do not specifically requilebate staging organizations to reduce their
criteria to writing, it is strongly encouraged:

Although the new rules do not require $tagorganizations to do so, those

staging debates would be well advisedeaduce their objective criteria to writing

and to make the criteria available to all candidates before the debate. This will

enable staging organizatiottsshow how they decidashich candidates to invite

to the debate. Staging organizations mustable to showvthat their objective

criteria were used to pick the participgnand that the criteria were not designed

to result in the selection of certain pre-chosen patrticipants.

Corporate and Labor Organtin Activity; Express Advoacy and Coordination with

Candidates, 60 Fed. Reg. 64260-01 (Dec. 14, 199%e(todified at C.F.R. pts. 100, 102, 109,

110 & 114),available at1995 WL 735941.

Given that eight newspapersreénvolved in organizing the debates and the inherent difficulty in
coordinating this many entities, it would bighly unusual if no contemporaneous evidence
existed in the form of meeting notes or e-mail exchanges.
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Moreover, a contemporaneous document in the record contradicts the FEC’s conclusion.
On September 8, 2010, a member of the ONO ctinsowrote: “The Ohio News Organization
generally follows the structure used by then@aission on Presidential Debates, which allows
for only themajor-party candidateto debate.” AR 37 (emphasis added). As set forth above,
FEC regulations forbid major pgrhomination to be the sole @rton employed to select debate
participants. From the Report’s analysis, iim€lear whether this enh@wvhich suggests that
major-party nomination was the saleterion) was considerechd discounted, or whether it was
ignored altogetherSee Antosh v. FEG99 F. Supp. 850, 853 (D.D.€984) (concluding that
the FEC’s decision was arbitrary or capricioesdwuse it “ignored persuasive evidence in the
record”). And conclusions made without explaoator reference to thecord suggest that an
agency has not “genuinely engdge reasoned decision makingGreater Boston Television
444 F.2d at 851.

In sum, the court cannot conclude tha BFEC’s decision was backed by substantial
evidence.Here, the FEC’s burden is admittedly slighheed only show that it relied on “such
relevant evidence as a reasonable mind might aesegdequate to support [its] conclusion.”
Orion Reserves Ltd. P’ship v. Salaz&b3 F.3d 697, 704 (D.C. Cir. 2009). Yet the FEC has not
done so. Although the FEC’s decision is groundeal single post-litigatiomaffidavit, this alone
is not a sufficient reason for remanéla. Gas Transmission Co. v. FERED4 F.3d 636, 636
(D.C. Cir. 2010) (“The substantiavidence inquiry turns not drow many discrete pieces of
evidence the [agency] relies on, but on whethat evidence adequately supports its ultimate
decision.”). However, because the affidavibh@ clearly supported by personal knowledge and
is, in fact, contradicted by contemporaneous ®mittvidence, the court concludes that the FEC’s

conclusion is not supported by “substantial evaeh And while the codris mindful of the
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deference that ordinarily insulates the FE@frjudicial second-guess], the “deference owed
to an expert tribunal cat be allowed to slip to a judicial inertia.” Volkswagenwerk
Aktiengesellschaft v. FM@90 U.S. 261, 272 (196&ee AT&T Wireless Servs., Inc. v. ECC
270 F.3d 959, 968 (D.C. Cir. 2001) (“Conclusorpkanations for mattensivolving a central
factual dispute where there is considerabldence in conflict do not suffice to meet the
deferential standards of our review Antosh 599 F. Supp. at 853 (nogrihat courts need not
“accept meekly administrative pronouncemenésdy at variance with established facs")n
sum, the court cannot conclude that the FEf&termination that ONO employed pre-existing
criteria was supported by substahégidence. Its conclusion ikerefore “contrary to law.” 2
U.S.C. § 437g(a)(8).

The court wishes to make clear that its hadpgonly applies to the FEC’s determination
that ONO used pre-existing criteria to selestébate participants'he FEC also listed a

number of criteria that could be consiger‘objective” under FEC regulations. AR 119

None of this is to say that the FEC is regdito reach a different conclusion on remand. In
particular, it seems possible that the FEC’s decision to dismiss La Botz’s administrative
complaint could have been jugtifl entirely by the FEC’s prosecutorial discretion, which is
“considerable.”Nader v. FEC 823 F. Supp. 2d 53, 65 (D.D.C. 201Akins v. FEC736 F.

Supp. 2d 9, 21 (D.D.C. 2010) (“The FEC has drdescretionary power in determining whether
to investigate a claim, and whether togue civil enforcement under the [FECA].8ge also

Heckler v. Chaneyt70 U.S. 821, 831 (1985) (noting that the decision to not investigate a claim

involves a complicated balancing of various fagtirat are “peculiarly within [the agency’s]

expertise,” including whether a violation has ated, whether the agency’s resources are better

used elsewhere, whether its action would raaswtuccess, and whether there are sufficient
resources available to take any action at allpd, as set forth previously, it is unlikely that La

Botz would have benefited from the applicatioran§ objective criteria; therefore, a denial of La

Botz's complaint based on prosecutorial disoremight be a wise use of the FEC'’s limited

resources. But while this might have served as a basis for the FEC’s original decision, the court

cannot now conjure any retroactive justificatidteMoyne-Owen Coll. v. NLRB57 F.3d 55, 61

(D.C. Cir. 2004) (“The [agency] may have an @quigte explanation for the result it reached in this

case. We cannot, however, assume that anaxplanation exists until we see it.”).
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(concluding that objective criteriacluded the “percentge of votes by a candidate received in a
previous election; the level of campaign acyi\oy the candidate; his or her fundraising ability
and/or standing in the polls; and eligibility foallot access”). The court has no quarrel with
FEC’s reasoning on this score. Precedent melkas that polling data may provide an objective
measure of a candidate’s viabilithee Buchanaril12 F. Supp. 2d at 74 (noting that the
language in federal regulations “manifests a dlei@nt on their pamot to preclude debate
sponsors from using polls” and concluding ttet use of a 15% pollindpreshold requirement
was an objective criterion). The same goedundraising reports, whicmeasure a candidate’s
level of financial supportSee Ark. Educ. Television Comm’n v. Forl&23 U.S. 666, 682
(1998) (characterizing a presidetttandidate’s failure to fileundraising reports and lack of
financial support as an “objecéVindicator of his low level o$upport). In addition, party
support is an acceptable consideration, gledithat party affiliation is not thanly
consideration.SeeCorporate and Labor Organizatiéwetivity; Express Advocacy and
Coordination With Candidates, 60 Fed. Reg. 6426(B&L. 14, 1995) (to beodified at C.F.R.
pts. 100, 102, 109, 110 & 114) (“[N]Jomination by atmaular political pary, such as a major
party, may not be the sole criterion usetao a candidate from pgaripating in a general
election debate. But, in situations where, for example, candidates must satisfy three of five
objective criteria, nomination by a majearty may be one of the criteria.”Y.hus, the court has
every reason to believe that these criter&a“abjective” under FEC reguians. But the current
record does not provide reased support for the position tHalNO actually used these objective
benchmarks to choose its debate participaAtzordingly, the court will remand this matter

back to the FEC.
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V. CONCLUSION

For the foregoing reasons, the court will deny the FEC’s motion to dismiss and will
remand this matter back to the agency for proicegs consistent with the court’s opinion. An
order consistent with this memorandum opiniogaparately issued thidh day of September,
2012.

RUDOLPH CONTRERAS
United States District Judge
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