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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOE L. WILLS
Plaintiff,

2
Civil Action No. 11-01464BAH)
UNITED STATES PAROLE COMMISSION | Judge Beryl A. Howell

and COURT SERVICES AND OFFENDER
SUPERVISION AGENCY FOR THE
DISTRICT OF COLUMBIA,

Defendant.

MEMORANDUM OPINION

Plaintiff Joe Wills has never been convicted of a sex offense. Yetsafigngtime in
prison following a conviction for two misdemeanor drug offenses, he was informetehat
United States Parole Commissi@gRarole Commission”had imposed &pecid Sex Offender
Aftercare Condition(*SOA") on his supervised release. TEB®OA, which he was given no
opportunity to appeal, requirddm to participate in mental health treatment, wifb@s on
longterm sexoffender testing and treatment. A requirement of38& was that the plaintiff
was“expected to ackowledge [his] need for treatment.” Compl. § 37. While undergoing sex
offender treatment as part of his supervised release, the plaintiff was edrn¥idtug
possession and served additional time in prison. Following his réteas@rison the Parole
Commission reamposed thé&sOA at the request of the Court Services and Offender Supervision
Agency for the District of Columbia (“CSOSA”). The plaintiffen brought suit against the
Parole Commission and CSOSA (collectively, “tlefendants”Hleging violationsof the
“reasonably related” standards for supervised release conditions set or iGode § 24-

403.01(b)(6) and 18 U.S.C. § 3583&dwell asthe plaintiff's Fifth Amendment right to
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substantive and procedural due process and his First Amendment right to refrain akimgspe
The plaintff also soughpreliminarily and permanentlio enjoin enforcement of tHeOA, which
he argues is “not only unnecessary to [heflabilitation, but is actively impeding it.” Compl.
10.

Shortly aftertheplaintiff filed his Complaintthe Parole Commissiowithdrew theSOA
from the plaintiff's supervised release. The plaintiff then moved for partiainsuynjudgment
on his ¢aim that the Parole Commission violated his Fifth Amendmght to procedural due
process by imposing tH&OA without providing the plaintiff adequate process. The defendants
subsequently moved to disssiths action for lack of jurisdiction, arguing that the case is now
moot following the withdrawal of thBOA. For the reasons explained below, the Court denies
the defendantd¥otion to Dismiss and grantheplaintiff's Motion for Partial Summary
Judgment.

l. FACTUAL AND PROCEDURAL BACKGROUND

A. Supervised Release in the District of Columbia

Individuals, like the plaintiffwho aresubject to supervised release in the District of
Columbia are “subject to the authority of the United States Parole Commissioroomiletion
of the term of supervised releasd).C. GODE § 24-403.01(b)(6). The Parole Commission has
“the same authomt overthe District of Columbia’supervised releaseéss is vested in the
United States District Courts by 18 U.S.C. § 3583(d)- Id.

The Parole Commission may impose special conditions on a period of supervised release
so long as those conditions meet four requirements: “(1) the conditions must be tbbasona
related’ to the nature and circumstances of the supervisee’s instant off@rieey must be
‘reasonably related’ to the supervisee’s history and characteristi¢chp{Binust be ‘reasohby

related’ to the sentencing goals of deterrence, protection of the public, and tafadyiland (4)
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they must ‘involve[ ] no greater deprivation of liberty than is reasonably regets achiee
those same sentencing goal€dmpl. T 25 (citing 18 U.S.C. § 3583(d)).

CSOSA isresponsible for “supervis[ing] any offender who is released from
imprisonment for any term of supervised release imposed by the Superior CourDsttice of
Columbia.” D.C. ©DES 24-133(c)(2).

B. Special Conditionsimposed on the Plaintiff's Supervised Release

The plaintiffis an indigent and unemployed resident of therlgisof Columbia serving a
52-month period of supervisedease set toexpire on or about April 1, 2015. Compl. ¥ 3, 9,
19.

The plaintiff, who has no home of his o@nddepends on his mother and brother for
supporthas never been convicted of a séfense In 1984, 28 years ago, whdretplaintiff was
26 years of age, he was accydad not convicted, of sexual miscondudten he was chged
in the D.C. Superior Courtith assault with intent to rapén that casgtheplaintiff entered a
guilty plea to two misdemeanor offenses: attempted second degree burglaryfaoidottoperty
of a value less than $250d. { 28. Thegovernment, in turn, dismissed the greater counts of
second degree burglary and felony theft, and dismissed grhiestount for assault with intent
to rape.ld. The plaintiffclaims that, since 1984¢ “has never again been accused of any
charge that evehintedat sexual misconduct or sexual deviancel.”{ 30.

Over 20 years after the government dropped the assault with intent to rape charge, on
November 29, 200he plaintiff pled guiltyin D.C. Superior Coutb two misdemeanor counts:
one count of possession with intent to distribute cocaine and one count of possession with intent
to distribute marijuanald. I 32. The misdemeanor offenses in no way related to sexual

misconduct. For those drug offensé® plaintiff was sentenced 1@ months of incarceration



followed by 5 years of supervised releat#. As noted, this lawsuit relates to a condition
imposed on the plaintiff's supervised release, namelpMA.
1. Notice of theSOA Imposed on Supervised Release

On January 30, 2009, the daywasreleased from the halfway houslee plaintiff was
informedin writing that the Parole Commission was imposirf®A asa condition of his
supervised releasdd. 1136, 38. Although the notice informed the plaintiff of 8®A, he was
unable to read the noticéthe timedue to his illiteracy.ld. § 38. While the Parole Commission
provided the plaintiff written notice of tHROA, CSOSA wasalsoapparently sti not aware of
the condition. Upon his release from the halfway hoGS€SA placed the plaintiff into a
“General Supervision Unit” rather than the “Sex Offender Unihich is for individuals subject
to theSOA. Id. 1 36.

In February o009, CSOSA transferred the ipliaff to its Sex Offender Unifor his
supervised release supervisidd. 1 40. This transfer allegedly cam®a surprise to the
plaintiff, who had not been able to read the notice given to him on January 30,1@20091
(quotingEx. 7) (“Mr. Wills is confronted with his NOA dated 1/6/09 and the special conditions
added. He was unaware of any other than drug aftercafiéh® plaintiff had not received an

earlier Notice of Action (“NOA”) issued by the Parole Commission informingdf the SOA.*

! The Parole Commission hattempted to inform the plaintiff of the imposition of @A prior to January 30,
2009 Less than a month before the plaintiff was to begin supervised releaseuary 2009, the Parole
Commission issued IHOA stating that, upon release from incarceration later that month, thefplaouid be
subject to the “Special Sex Offender Aftercare Conditic@dmpl. § 37.The NOA explained that:

In the case of the abovemed, the following action was ordered: . . . [Y]ou shall be subject to the
Special Sex Offender Aftercare Condition. You shall participate in-patient or oupatient

mental health program as directed by your [CSOSA] SugierviOfficer, with special emphasis

on longterm sex offender testing and treatment. You are expected to acknowledgegddor
treatment and to participate in good faith in achieving the program thaahill be established

for you.

Compl. § 37 (goting Ex. 4) The NOA did not explain the basis for the Parole Commission’s impds8XA,
and, in any case, the plaintiff never received the NOA becaugatbée Commissioarroneously sent the NOA to
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Instead, the plaintiff had only received notices from CSOSA about supervisaskeretenditions,
and those notices did not inform him about H@A.°

For at least a month after the Parole Commission imposeQAen the plaintiff,
neither tke Parole Commission nor CSOS4&re abled articulate a justification for the
imposition of theSOA. For example, a recorded entry by the plaintiffs CSOSA supervisor
officer in February 2009 staté¢dat:

[Parole Commission] [c]ase analyst Corey Mitchell returns this officer’s

telephone call aacerning the [Parole Commissi®iOA] dated 1/6/09. He

confirms that they too have the same conditions ordered but have no reasons

listed just as this officer has no reasoning on the form.
Compl. T 39 (quoting Ex. 5). In February 200% plaintiffssupervising officer informed the
plaintiff for the first time of thgossible basis for the special condition: the 1984 charge against
him of assault with intent to rape, which had been dismissed in 188%Y 2728;id. 42
(quoting Ex. 7) (“Offender is informed that [the condition] may have been added due to past
‘assault with intent to rape’ charge that was dismissed. Mr. Wills is told that faghect will

be made t¢the Parole Commissionp confirm these special conditions but that Mr. Méith

from [the Parole Commissiomonfirmed that they were in fact there.”).

the Federal Medical Center in Rochester, Miot@swhere the plaintiff had previously been imprisoned, rather than
to Hope Village, the halfway househere the plaintiff was livingDefs.” Mem. in Supp. oMot. to Dismiss

(“Defs.” Mem.”), ECF No. 14at 3; De§.’ Opp’n to Pl.’s Mot. for Partial Sum. J. (“Defs.” Opp’n”), ECF No. 17,

at 31 Thus, theplaintiff did not learn of the SOA until he was already subject to the tondi

20n January 9, 2009, for example, three days aftePaéinele Commission issued tN©A, CSOSA provided the
plaintiff with a set of supervised release reporting instructiohghnstipulatedhat the plaintiff would only be

subject to onspecial conditionnamelydrug testing.Compl. 1 34. These CSOS#structions were consistent wit
CSOSA's presentence report filed with the sentencing court in thatrthde no mention of sex offender treatment
as a condition of the plaintiff's releaskl. § 33. Likewisepn January 29, 2009, CSOSA, one day prior to the
beginning of the plaintif§ supervised release, issued a “Redease Investigative Report” noting the absence of sex
offenses in the plaintiff's record ambtrecommenihg mandatory sex offender treatmeid. § 35.



2. Requirements of theSOA Imposed on the Plaintiff

The plaintiff alleges thasoon after his transition to supervised releagksubsequent
transfer to the Sex Offendenit, CSOSA “began to enforce” tiROA. Compl. | 45.

OnMarch 9, 2009, the plaintiff's supervising officer requirkd plaintiffto disclosethe
“nature of [his] sexual offensebd his thengirlfriend, with whom he was residing at the tind.
1 43(quoting Ex. 8). In May 200%he supervising officer mehe plaintiff's girlfriend in person
to confirm that the plaintiff had complied with this directivd. 44. The plaintiffalleges that
this “compelled disclosure of inaccurate information caused a significaint istter. Wills’
relationship with his girlfriend” anthat heis nolonger in a relationship with this womaitd.;
Pl.’s Mem. in Supp. of Mot. foPartial Surm. J. (“Pl.’s Mem.”), ECF No. 12, at 6.

CSOSAalsoscheduledhe plaintiff for an “assessment packggmnsisting ofsix
sessions witlatreatment provider at the Center for Clinieald Forensic Services (“CCFS”), as
well astwo polygraph examinationgCompl. § 46. The plaintiff wasalsoexpected to undergo
twelveadditional sex offender treatment sessions with CCFS, which were intended to provide
the basis for the plaintiff's “clinical diagnosis” and “comprehensive tredtplan.” Id. 11 46-
47.

Duringthe initial sessionvith a treatment provider on September 14, 2889 plaintiff,
who was forced to waive his right to therapist-patient confidentiality as ptre 8OA, was
subject to dpsychosexual assessment,” which consisted of a serapsestions about heexual

history, desires, and practicedsl. T 48 Following thispsychosexuassessmenon October

% In the course of the sessjahe plaintiff was askednter alia:

a. whether he describes himself as homosexual, heterosexual, or bisexual;

b. what sexual experiences he had prior to the age of 10;

C. at what age he first masturbated, and the number of times per day areekdrenmasturbated at
the height ohis masturbation;

d. at what age he first had sexual intercourse, and how many partnersha has
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27, 2009 afteragainwaiving confidentialitythe plaintiff was forced tondergo a polygraph
examination regarding his answéosthe questions posed in the psychosexual assesslueft.
49°

The plaintiff thereafter attended numerous sex offender treatment seddiofh&.1.
According to the plaintiff, the treatment providers “repeatedly pressureddumig those
sessiongo acknowledge his need for thex offendetreatment, “saying that it would make him
feel better.”Id.

C. 2011Re-Imposition and Enforcement of theSOA

On December 7, 2009, while under supervised release, the plamdiéfrrestedor drug
possessionld. I 52. He wassubsequently convicted theD.C. Superior Court of misdemeanor
possession of cocaine and drug paraphernalia, and the Parole Commission revoked his
supervised release on June 18, 2000. The plaintiff served germ of imprsonment until
December 1, 2010, when he began a newnbath termof supervised released.

This time, the Parole Commission did not immediately impos&@ Id. 53.

CSOSA howeverjmmediately placed the plaintiff bl into the Sex Offender Unitd. The

e. the level of sexual confidence he felt as an adolescent;

f. the varieties of sex he has engaged in, including vaginal, anal, oral, antbsadhistic;

0. numerous aspects of his sexual interactions with consenting adokngadone in private;

h. at what age he first viewed pornography, and how frequently he &qarnography;

i. whether he has ever suffered from impotence, or from a sexually transdistade;

j- how stimulated he would be by fantasizing about, among other thingsy seeattractive boy
under age 12; engaging in anal sex; having sex with a prostitute; lookinghtaaundow at a
masturbating woman; and watching two men have s

k. the number of times that he has stolen underwear;

l. the number of times that he has crdssssed; and

m. the number of times that he has had sexual contact with a dead animal or person

Compl. 1 48.

* While thepolygraph indicated “deceptidiin the plaintiff's answers to two out of three questions “regarding
sexual contact via force or n@onsent,'the polygraph examinerperted that Mr. Wills attributetis difficulty
with polygraph examinations to “hypervigilance (as a result of illiteea serious medicabncerny’ and noted
that “Mr. Wills’ report on hypervigilance seems reasonable.” Compl.(fi&@ing Ex. 14) The plaintiff has
denied forcing anyone to have sexual contact with Han.
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plaintiff's supervising officeat CSOSAthen informed the plaintiff that CSOSA was going to
petition the Parole Commission to again imposeS@é. 1d. 1 54.

The plaintiff, with the help of his reading instructarote a letter to the Parole
Commission on June 2, 2011, objecting to the re-imposition @¥ stating that, “I do not
believe that | should be subject to this condition because | have never been conviceed of a s
crime and am therefore not in wkeef treatment for sex offendersld. 1 55 (quoting Ex. 16).

The plaintiff's supervising officeat CSOSA meanwhile, petitioned the Parole
Commission to add th®OA as a condition of the plaintiff's supervised releaSeeCompl. I 56
(excerpting the CSOSA officer’'s recommendation):

Mr. Wills was released to supervision on December 1, 2010 and was assigned to

the Special Sex Offender Supervision Unit due to his being charged with Assault

with Intent to Rape [in 1984]. This charge was dismissed on January 30, 1986.

However, according to CSOSA policy, he will be supervised in the Sex Offender

Unit until a complete risk and needs assessment can be conducted.

Compl. 1 56 (quoting Ex. 16).

In aNOA dated June 24, 2011, the Parole Commission granted CSOSA'’s request,
therebyre-imposingthe SOA. 1d. 1 57. On July 25, 2011, the plaintiff was informed by his
CSOSA supervising officer that his sex offender treatment would begin again and nobwudie |

inter alia, another psychosexual assessment (over the course of three sessions), follomeed by

or more polygraph examinations and thirteen individual treatment ses&ioas 58>

® According to CSOSA’s Policy Manual, the prescribed “comprehensive treéitfoethe plaintiff may also
include “[c]ognitive behavioral group therapy,” “[u]se of techniquesréducing deviant sexual arousal, such as
covert sensitization, aversive conditioning and/or hormdweahkpy”’ and fored “physiological monitoring,”
including a device placed dris sexual organ to monitor changes in blood flow, and polygra@bmpl. § 60
(quoting Ex. 13, at 145). In addition, &er the plaintiff undergoes sex offender treatment, G8©8olicy

Manud states that héshall be placed into aftercare for an indefinite period of timich shall “consist minimally
of maintenance polygraph exams every 12 month.¥ 61 (quoting Ex. 13, at 1-34).



The Parole Commission informdlae plaintiff thatthe Parole Comission’s decision to
re-impose theSOA “is not appealable to the Commission’s National Appeals Boddd.f157,
62.

With no other administrative appeal possible,glzntiff filed suit in the U.S. District
Court for the District of Columbia, claiming that thefendantwiolated his Fifth Amendment
procedural and substantive due process rights, his First Amendment protection agsesied
speech, anthe “reasonbly related” standard that governs conditions of supervised release in the
District of Columbiaunder D.C. Codg 24-403.01(b)(6) and 18 U.S.C. § 3583(t). 1111-14.
In his Complaint, the plaintiff requested that the Court preliminanky permanently enjoin
enforcement of th€OA. Compl. at 18; Pl.’s Mot. for Prelim. Inj., ECF No. 2. Soon after the
plaintiff filed his Complaintthe Parole Commission unilaterally removed $iaA on
September 7, 2011, whereupon the plainfthdrew his Motion for Peliminary Injunction.
SeePl.’s Notice of Withdrawal of Mot. for Prelim. Inj., ECF No. 6. The plaintiff then mowed f
partial summary judgment on his Fifth Amendment procedural due prdegssthrough which
he seeks a declaratorydgment that the Parole Commission imposediBa in violation of his
procedural right to due procesSeePl.’s Mot. for Partial SummJ.(“Pl.’s Mot”), ECF No. 12.
The defendants subsequently moved to dismiss the claim as most’ NDxf to Dismiss
(“Defs.” Mot.”), ECF No. 14. Those two motions are now pending before the Court.

Il. STANDARD OF REVIEW

A. Motion to Dismiss for Lack of SubjectMatter Jurisdiction

A court must dismiss a case when it lacks subjsatter jurisdiction.McManus v.
District of Columbia 530 F. Supp. 2d 46, 62 (D.D.C. 2007pFR.Civ. P. 12(b)(1). The
“[p]laintiff bears the burden of proving subject matter jurisdiction by a preponcieia the

evidence.” Am. Farm Bureau v. U.&EPA 121 F.Supp. 2d 84, 90 (D.D.C. 200@&¢cord Lujan
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v. Defenders of Wildlifes04 U.S. 555, 561 (1992).he Court must be assured that it is acting
within the scope of its jurisdictional authority and therefore must givplénetiff’ s factual
allegations closer scrutiny when resolving a Rule 12(b)(1) motion than would beedefijuia
Rule 12(b)(6) motion for failure to state a clai®ee Macharia v. United Stat€334 F.3d 61,
64, 67(D.C. Cir. 2003);Westberg VEDIC, 759 F. Supp. 2d 38, 41 n(2.D.C. 2011);Dubois v.
Wash. MutBank No. 09-2176, 2010 WL 3463368, at *2 (D.D.C. Sept. 3, 2H6)fman v.
District of Columbia 643 F. Supp. 2d 132, 135-36 (D.D.C. 20@»and Lodge of Fraternal
Order of Police v. Ashcrqftt85 F. Supp. 2d 9, 13-14 (D.D.C. 2001).evaluatingsubject-
matter jurisdiction, the Court, when necessary, may look beyond the complaint to “urdlispute
facts evidenced in the record, or the complaint supplemented by undisputed facts mustthe c
resolution of disputed factsHerbert v. Nat Acad. of Siences974 F.2d 192, 197 (D.Cir.
1992);see also Alliance for Democracy v. Fed. Election ComB862 F. Supp. 2d 138, 142
(D.D.C. 2005).

Under Article 11l of the United States Constitution, this Court “may odjydicate
actual, ongoing controversiesDistrict of Columbia v. De, 611 F.3d 888, 894 (D.Cir. 2010)
(citation omitted). The mootness doctrine “prohibits [this Court] frontidéng a case ifevents
have so transpired that the decision will neither presently affect the pagtes nor have a
morethanspeculative chance of affecting them in the futtiréd. (quotingClarke v. United
States 915 F.2d 699, 701 (D.Cir. 1990) (en banc)).

There are, howevetyo well-recognized exceptions to mootnes$hé first pertains to
situations in which ‘the challenged action was in its duration too short to be fullyddigaor
to its cessation or expiration,’ yet there isgdlarmonstrated probability that the same controversy
will recur involving the same complaining party Am. Bar As® v. FTC 636 F.3d 641, 647

(D.C. Cir. 2011) (quotingAurphy v. Hunt455 U.S. 478, 482 (1982) (per curiam))he secod
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exception involves partys ‘voluntary cessationdf the challenged activify]” which generally
“does not deprive [a court] of power to hear and determine thée claseat 648 ¢itation
omitted.

Thefirst exception, sometimes referred to as the “capable of repetigbryading
review” exceptionapplies where:(1) the challenged action was in its duration too short to be
fully litigated prior to its cessation or expiration, and (2) there was amahke expectation that
the same complaining party would be subjédtethe same action againWeinstein v.

Bradford 423 U.S. 147, 149 (19Y5When these “two circumstances [are] simultaneously
present,” thelaintiff has demonstrated an “exceptiosgliatior] ],” in which the exception will
apply. Spencer v. Kemn®23 U.S. 1, 17 (1998)[T]he exception is well establishgfl' with
the “evading review’ aspect. . suggesting justiciability by necessity” and the “capable of
repetition’ aspecassuringhat the parties have a sufficient interest in the resilel Monte
Fresh Produce Co. v. United Stat&30 F.3d 316, 322 (D.C. Cir. 200@)tation omitted.

Under thesecond exception, sometimes referred to asvilantary cessation”
exception, cases wille found moot onlywhen (1) “there is no reasonable expectationthat
the alleged violation will recur,” and (2) “interim relief or events have cetayl and
irrevocably eradicated the effects of the alleged violati&@ounty of Los Angeles v. Davig}0
U.S. 625, 6311979) (citations and internal quotation marks omittedysen v. U.S. Nayp25
F.3d 1, 4 (D.CCir. 2008). In these cases,defendaris “voluntarycessation of allegedly illegal
conduct does not deprive [a court] of power to hear and determine the Cagmty of Los
Angeles440 U.S. at 631. “If it did, the courts would be compelled to leave the defendant . . .
free to return to his old ways Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc.,

528 U.S. 167, 189 (2000) (citations anternal quotation marks omitted
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“The defendant caes the burden of demonstrating that there is no reasonable
expectation that therong will be repeated,” and “[tp burden is a heavy oneAm. Bar Ass,
636 F.3d at 648c{tation omitte(; seealso Friends of the Eart528 U.S. at 189 (“A case might
become moot if subsequent events madésblutely cleathat the allegedly wrongful behavior
could not reasonably be expected to rec{@miphasis addedgitation omitted)).

B. Motion for Partial Summary Judgment

The Court $hallgrant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter ¢GEHaw
R.Civ.P. 58a). Pursuant to the mandatory language of Rule 56, the “[sJummary judgment
procedure is properly regarded not as a disfavored procedural shortcut, but rathertegral
part of the Federal Rules as a whole, which are designed to secure the jugt,ambed
inexpensive determination of eveagtion.” Celotex Corp. v. Catretd77 U.S. 317, 327 (1986)
(citation and internal quotation marks omittedhe burden is on the moving party to
demonstrate that there is an “absence of a genuine issue of material fact” in dbpatt@23.
Thus, @athe summary judgment stage, all justifiable inferences must be drawn in fakier of
non-moving party to the extent supportable by the rec8aoitt v. Harris550 U.S. 372, 381 n.8
(2007);see also United States v. Diebold, 869 U.S. 654, 655 (1962) (per curiamiThe
mere existence of a scintilla of evidence in support of the [non-movant’s] positionjyérmgjwe
will be insufficient; there must be evidence on which the jury could reasonably find/anda
the non-moving partyTalavera v. Shah638 F.3d 303, 308 (D.Cir. 2011) (quotingAnderson

v. Liberty Lobby, In¢.477 U.S. 242, 252 (1986
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1. DISCUSSION

A. The Plaintiff's Challenge Is Not Moot.

The cefendants contend that “the Court is unable to grant Plaintiff any meaningftil relie
because “[t]he case and controversy upon which Plaintiff seeks relief . . . hasdodesdie
because the Parole Commission has remove8@#efrom the plaintiff's supervised release.
Defs.” Mem. in Supp. of Mot. to Dismiss (“Defs.” Mem.”), ECF No. 14, afThe plaintiff
argueshoweverthat thecase is not moot, and t®urt retains jurisdictiorunder “[t]he
voluntary cessation exception to the mootness doctrine [which] precludes Defeindan so
easily escaping judgmentPl.’s Opp’nto Defs.” Mot. to Dismiss(“Pl.’s Opp’n”), ECF No. 19,
at 2. The plaintiff also characterizes the spec@ahdition of his supervised releaa®an action
“capable of repetition, yet evading reviewd. at 27. If either of these two exceptienpas
describedsupra applies, thiourt must denyhedefendants’ motioto dismiss The Court, as
explained below, concludes that the voluntary cessation exception applies and the Court has
subjectmatter jurisdiction over the plaintiff's clainfs.

To escape theoluntary cessation exceptiahe defendants must rebut “an evidentiary
presumption that the controversy reflected by the violation of alleged rights centiineveist:
Friends of the Earth528 U.Sat213. The case will be rendered mamily if defendants can
demonstratéoth (1) that ‘there is no reasonable expectationthat the alleged violation will
recur”and (2)that “interim relief or events have completely and irrevocably eradicated the
effects of the alleged violatioh County ¢ Los Angeles440 U.S. at 631 (citations and internal
guotation marks omitted). As explained below, the defendants cannot demonstrate that both of

these conditions are satisfied.

® Since the Court finds that the voluntary cessation exception appliegd not address whether the “capable of
repetition, yet evading review” exceptialso applies
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1. The Defendants Cannot Demonstrate that There is No Reasonable
Expectationthat the Alleged Violation Will Recur.

The defendantssaure the Court that “there is nothing in the record to demonstrate . . .
that Plaintiff will be subjected to tH&OA treatment provisions again once this case is
dismissefl]” Defs! Mem. at 16, and that they “[do] not expect the Commission to re-impose the
SOA special condition of release based on the information concerning Plaintiff's ¥@8dfar
Assault with Intent to Rape, and on the current state of Plaintiff's criminahistil. at 8. In
support of this contention, they rely timo declarations, one from CSOSA’s Associate Director
for Community Supervision Services, Thomas Williams, and the other from a Parole
Commission Deputy Castervices Administrator, Kennetfolland, that state that tI&OA will
not be re-imposedSeeDeclaration of Kenneth Hollandated Oct. 17, 2011, ECF No. 14-11
(“Holland Decl.”) 1 8(“[B] ecause the Commission determined that it was not necessary to
continue imposing theex offender cadition, based on its review of the information relating to
his 1984 charge of assault with intent to commit rape, and because Mr. Wills has nottedmmi
any sexrelated offenses since that time, | do not expect that the Parole Commissian will
impose he speciasex offender condition unless new sexual misconduct by Mr. Wills were to
raise a legitimate concern that such condition would become newly necBs&sylaration of
Thomas H. Williamsdated Oct. 17, 2011, ECF No. 12-IWilliams Decl.”) T 9(“Based on
Mr. Wills’ current criminal record, CSOSA will not recommeneimgosition of the Sexual
Offender Aftercare special condition of release. However, if CSOSA leainesvosexual
misconduct being committed by Mr. Wills, CSOSA will recommend&ienposition of this
condition to the Parole @amission’).

Mere assurances thatallenged conduct will noecur, however, havaeever been

enough to sustain the “heavy” burden borne by defendants in invoking the mootness doctrine.
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United States v. W. T. Grant C845 U.S. 629, 633 (1953) (“[D]isclaim[ing] any intention . . .
does not suffice to make a case mipdn re Q. for Auto Safety793 F.2d 1346, 1352 (D.C.

Cir. 1986) (applying the voluntary cessation exception and holding case not to be moot when
“[tlhe only assurance we have that the agency has permanently ceased its ptdtdsnfoél
economy standards” the agency’s own “bald asgion”). The plaintiff suggesia particular

that this Court’s voluntary cessation ruling@oings v. Court Servs. & Offender Supervision
Agency 786 F. Supp. 2d 48 (D.D.C. 2011), and a similar ruling by another Judge in this Circuit
in Jackson v. U.S. Parole Comm806 F. Supp. 2d 201 (D.D.C. 2014&j)eguiding precedent on
this mootness pointSeePl.’s Opp’n at 8.The Court agrees.

In Goings this Court concluded that voluntarily withdrawn probation conditeesenot
mootbecause they coulake reimposedat will by CSOSA Goings 786 F. Supp. 2dt63
(“CSOSA remains free to-impose conditions . . . at any point in the futreln that case,
CSOSAhad imposedeventeespecial conditias of release on the plaintiff, including
conditions ordering the plaintiff “to undergo sex offender therapy, to wear ar@dkig
device, not to possess a computer without CSOSA permission, not to loiter near pitdesdra
by minors, and not to seek employment or participatectivities that involve minors Id. at
53,59 n.4. CSOSA also “ban[nddin from any contact with his childrenld. at53. After the
plaintiff challengedhese conditions, the defendant agency revoked the condition banning the
plaintiff from owningand using a computer and modified the condition banning him from
contacting his childrenld. at 58. Notwithstanding these rescissions, this Court held that the
voluntary cessation exception to mootness appliedat 6163.

The defendants’ attempts to distinguiSbhingsare unpersisave. First, the defendants
attempt to differentiate the instant case on the basishthsingle, challenged parole condition

has been “unconditionally lifted” in this caafile manywere left in place ilGoings where
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“CSOSA only modified some of the challged conditions of release.” BefMem.at17-18.
But this Court plainly anticipated amédjected that argument Goings finding thatcase
justiciable“because the defendant only modified a portion of the Challenged Conditions, and,
even with respecbtthe modified conditionshe Court is authared to adjudicate the plaintiff's
claims because the defendardubsequent modification of the conditions amounts to a voluntary
cessatiori Goings 786 F. Supp. 2d at 61 (emphasis addeel;also Jackse®06 F. Supp. 2d
at 207 (noting that “the Court {l@oingswas clear that even those conditions that had been
altered could be ‘rampose[d],” and, therefore, the defendants taéléd to show that there was
‘no reasonable expectation that the alleged waolatill recur.”) (quotingGoings 786 F. Supp.
2d at 63).Secondthe defendants argue thhg officials inGoingsleft open the possibility of
re-imposing the challenged conditions at any time, whileddfendants in the instant case, to the
contrary, maintain that they hateenconditionally lifted the single condition of release that
Plaintiff is challenging”and removed the plaintiff's case from the Sex Offender UD&fs.’
Mem.at 18. The “unconditional” nature of that rescission, howesédelied in the very next
sentence of themotion, where defendants concede that there are conditions which would result
in theSOA being reimposed on the plaintiff. The defendants note, for example, that the
“Deputy Case Administrator| | attests that the Commission will not seekinop@se this
conditionunlessPlaintiff commits a new act of sexual miscondudd” (emphasis addedNot
only does the attestation leave undefinddtwvould constitute a “new act of sexual
misconduct, but also itdoes not indicate what bearing, if any, information from the plaintiff's
1984 arrest would have on making this evaluatibhe employees’ conditional assurances are
simply insufficient to distinguish the instant case fr@wings

Finally, and notably, even if such assurances were sufficient to sustain the bhatdée t

challenged conduct will not recur, tdeclarations from CSOSA and tRarole Commission
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officials containing the declanains are utterly unpersuasive. As to the CSOSA declaration, the
plaintiff argues persuasively that Mr. Williams lacks the requisite authorityate such a
guarantee. Sinc¢én this caseCSOSA is merely the administrator of parole conditions
“impose[d] and modiffied]” under the “plenary authotitf the Parole Comission,CSOSA
employee Mr. Williams cannot speak to “the Parole Commission’s pogti the matter.” Pl.’s
Opp’nat 7 (citing D.C CobDE § 24-403.01(b)(6)Denson v. United State818 A.2d 1193, 1195
(D.C. 2008))’ Therefore, “the [most] pertinent dachtion comes from Mr. Holland.Id. at 8.
Mr. Holland’s declaration, however, is also not persuasive as he is a Deputye@asesS
Administrator whose duties include “making recommendatiorthe Parole Commission
concerning conditions of supervision for releasees under the Commission’s junsdic
Holland Decl. T 2.Since his role is ttmakerecommendations to the Parole Commission,”
rather than to make the decision about whether special conditions are imposed asoa adndit
an individual's supervised release, his assurances are not sufficient to gwesta@avy burden
required of defendants to invoke the mootness doctrine.

In Jackson anoherJudge in this Circuibeld that a parolee’s challenge to the special
conditions of his parolezasnotrenderednoot merely because the Parole Commission withdrew
the special conditionghile the litigation was still pendingThere too,the Parole Commission
offered the assunges ofa Case Services Administratiiat the Commission would not re-
impose the challenged condition¥ackson806 F. Supp. 2d at 20G.he Jacksoncourtrejected
those assurances

Defendants do not allege that they have altered their procedures for
imposing special parole restrictions or that the type of restrictions they

" This is another way in which this case is distinguishable femimgs where the plaintiff's conditions of release
were determined by CSOSAAs this Court explained iGoings “in contrast to irstate offenders whose conditions
of probation or supervised release are set by the Superior Court of ttiet BfSColumbia or the U.S. Pamol
Commission, respectively, cof-state offenders [in the District of Columbguch as Goingsre subject to
conditions set by their original sentencing court and . . . by CSOGAings 786 F. Supp. 2d &9.
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impose have changed. Nor do they promise to refrain from imposing

those restrictions on Jackson. All defendaiffer is a declaration from a

[Parole Commissiorddministrator stating that she “does not expect” the

parole officer supervising Jackson to request that the special parole

restrictions be rémposed.
Id. at 208. Thedefendants’ attemptto distinguisilacksorareunavailing In the defendants’
reading ofJacksonit was“the Parole Commission’s withdrawal of tB®A condition without
explanation, and the lack of comment by the agency regarding the circuesstaaer which it
would seeko reimpose the conditionghat defeated thearoleCommission’s mootness
challenge thereDefs.” Mem. at 19. In the instant cadey contrastthedefendants assdttat
the Parole Commissionithdrew the special condition based on “information it received
concerning the facts of [th@aintiff’'s] arrest in 1984,” and that they would omBtfimpose this
condition under narrow, explicitly defined circumstancies. The defendants also contethdt
their “review| of] Plaintiff's record and new information regarding Plaintiff's arrest in 1984”
undercuts any inference that their rescission was merely “a means for [the Panalés€ion]
to avoid litigation in this case.Id. at 1320 n.5.

TheParole Commissida suggestion, howevethat it isunlikely to reimpose theSOA
“because [thelaintiff] has not committed anyegual offenses since [1984],” Holland Decl. | 8,
does not inspire confidence.ftér all, it is difficult to imagine hovihe RaroleCommission
could have missed this fact the last two timesigosed th&sOA on the plaintiff. While the
Court does not deny the propriety of agencies’ reviewing their own records tectconeir]
own errors,"McKart v. United States395 U.S. 185, 195 (1969), none of the defendants’
assurances persuade the Court that the defendants’ rescission is anythitigantherattempt to
avoid judicial review.

Moreover, the defendants’ attempts to distingudstksorare especially unconvincing

given the very similar language that the Parole Commission used to provideassuo the
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plaintiffs in Jacksorand the instant casén Jackson“Case Services Administrator” Deirdre
Jackson “attested that sh¢it] not expect’ that the parole officer supervising Mr. Jackson
would request that the Commissionimgose the challengeskx offender conditions ‘unless
new sexual misconduct by Mr. Jackson were to raise a legitimate concenncthabadition(s)
have become newly necessaryPl.’s Opp’nat 1311 (citing Ex. 1, Declaration of Deirdre
Jacksondated June 29, 2011, ECF No.119-Jackson Decl.”)] 2). Similarly, in the instant
case Mr. Holland “attested that Hdo[es] not expect’ that the Commission wiltirapose the
Special Sex Offender Aftercare Condition ‘unless new sexual miscondudbieyylftintiff] were
to raise a legitimate concern that such condition ha[s] become newly neceskhrgt”11. The
Court sees no basis for distinguishing these cases based on the assurancesabé the Pa
Commission.

Accordingly, the Court concludes that the defendants have not met their “heavy burden of
persuading the court that the challenged conduct cannot reasonably be expdatedpo s
again.” Friends of the Earth528 U.S. at 189 (citation and internal quotation marks omithsd),
thedefendants have offered nothing more than their employees’ “bald agsgstibmre Cir. for
Auto Safety793 F.2dat 1352, that they will not re-impose tB®A absent a certaitniggering
circumstance.Thus, thechallengedSOA cannot escape judicial review simjigcause othe
Parole Commission’s withdrawal of tlisA in the face of pending litigation.

2. The Court Need Not Reach the Question of Whether the Interim
Relief or Events Have Completely and Irrevocably Eradicated the
Effects of the Alleged Violation.

The plaintiff also contends that “the ‘stigmatizing effects’ of his classificatimh
treatment as a sex offender” have not been “completely andcealelyoeradicated.” Pl.’s Opp’n
at 27 (citingAm. Bar Ass’rv. FTC 636 F.3d at 648). The defendants argue that “[t]he record

shows thathis condition is no longer being imposed in Plaintiff's case, and he is no longer under
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the supervision of the sex offender unit,”; consequetitdy/;[p] laintiff has notsuccessfully
establishedhat the harm he sufferedoeing ordered to participate in sex offender treatment
while under supervision in CSOSAZex Offender Unit- has not been eradicated.” Defs.’
Reply to Pl.’s Opp’n to DefsMot. to Dismisg(“Defs.” Reply”), ECF No. 22, at 8. The Court
need not reach this question.

“When both conditiongof the voluntary cessation doctriregje satisfied it may be said
that the case is moot because neither party has a legally cognizable inteeefingd th
determination of the underlying questions of fact and’la@ounty of Los Angeled440 U.Sat
631 (emphasis addedyince the deferahts have failed to meet their burden of demonstrating
that the alleged violation has no reasonable likelihood of recurrence, they caisipbsh
conditions necessary to render this case moot. While the Courtififrdsthat the plaintiff has
indeed suffered injury to a legally cognizable liberty interegtether that injury has been
“completely and irrevocably eradicateid’the interimis immaterial to the disposition of this
motion.

B. Partial Summary Judgment in Favor of the Plaintiff i s Appropriate.

The Court now turns to thplaintiff’s request fopartial summary judgment on his Fifth
Amendment procedural due procesaral. The plaintiff contends that tHeOA “has stigmatized
him with the inaccurate label of ‘sex offender’” and thae“Parole Commission imposed the
condition without providing [him] a meaningful explanation for its alleged necesséy
meaningful opportunity to contest it.” Pl’'s Mem. at 2. The defendants counter that the
“[p]laintiff has notestablishedhat his pocedural due process rights were implicated pursuant to
the facts of this case, or that the current procedural framework used by the(Ramnohéssion to

impose a condition of release and to allow Plaintiff the opportunity to challenggisition is
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constitutionally deficient.” Defs.Opp’n to Pl.’s Mot. for Partial Summ. gDefs.” Opp’n”),
ECF No. 17, at 2.

For the reasons explained below, the Court will granptaiatiff's motion for partial
summary judgment. The Court will firskamine theéthreshold question” oivhether the
government action “implicates a liberty interest that is protected by the DoesBrClause.”
Vitek v. JonesA45 U.S. 480, 487 (1980%ince this Circuit has yet to consider a due process
challengeby a parole®n stigmatization grounds, the Court will look to the consensus among
other circuits for guidancelhe Court will then turn to the second step of due process analysis
and “examine[ | whether the procedures attendant upon that deprivation were conaliyuti
sufficient.” Ky. Dep’t of Corr. v. Thompsod90 U.S. 454, 460 (1989) (citation omittedhe
Court, as explained below, concludes that the Parole Commission’s impositiorB@Ahe
implicates a liberty interest, and that the procedures attendantthe plaintiff's deprivationfo
his liberty interest were not constitutionally sufficient.

1. The Parole Commission’s Actions Implicated a Liberty Interest

“To maintain a procedural due process claim, the plaintiff must establish that the
government hadeprived him of a liberty intere5t.Goings 786 F. Supp. 2dt73. Individuals
on probation or parole “do not enjoy the absolute liberty to which every citizentlearut
only . . . conditional liberty properly dependent on observance of special [probation]
restrictions.” Griffin v. Wisconsin 483 U.S. 868, 874 (1987) (citation and internal quotation
marks omitted) Neverthelessia parolee’s liberty involves significant values within the
protection of the Due Process Claus®brrissey v. Brewerd08 U.S. 471, 471 (1972). Vitek
v. Jones445 U.S. 480 (1980), the Supreme Court held that, “[w]hile a conviction and sentence
extinguish an individual’s right to freedom from confinement for the term of hisrsemt

additional proceduresrenecessary before the government icapose “stigmatizing
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consequences 445 U.S. at 481 (restricting the state’s ability to “to classify [a prisoner] as
mentally ill and to subject him to involuntary psychiatric treatment without affording h
additional due process protections.”).

Whether the stigmatizing consequencesexf offender classification and therdpy sex
offenderamplicate a liberty interest, as the plaintiff argues, guastion not yet addressed by
the D.C. Circuit. See Chandler v. Jame&3 F. Supp. 2d 33, 43 (D.D.C. 2011) (“Several courts,
although none yet in this circuit, have found that a prisoner or parolee has a thiterdsgtiin not
being classified as a sex offender and required to undergo psychologicaetredéesigned for
sex offenders; consequently, before he can be so classified @melcora submit to treatment,
the prisoner/parolee must be afforded due proce&f.’ Opp’nat 8 (“Plaintiff is raising an
issue of first impression regarding the liberty interest possessed by thosgewnot convicted
sex offenders, yet who arequired to undergo sex offense therap§.”).

While this question has not yet been directly addressed by this Circuitcotugs
considering this issue have found a protected liberty interest in avoiding ahtesest
stigmatizingconsequenceaisng jointly from sex offender classificaticor labelingandits
corresponding conditions. The Third Circuit, for exampées held, in the case of a prisoner
labeled as a sex offendénat “the stigmatizing effects of being labeled a sex offender, when
coupled with mandatory behavioral modification therapy, triggers an independetyt liber
interest.” Renchenski v. William$&22 F.3d 315, 328 (3d Cir. 2010). The Fifth Circuit agrees
that “the combination of stigma and compelled behavior modificatiotniezd” implicates a

liberty interest. Coleman v. Dretke395 F.3d 216, 222 (5th Cir. 2004). The Ninth Circuit

8 This Court addressed a companion éssuGoings holding that mandatory sex offender treatment, which is
substantially indistinguishable from that in the instant case, did netitiate[ ] the plaintiff'sprivacyrights” as
those had been articulated by the Supreme Cobvhialen v. Rge429 U.S. 589 (1977), and construed in this
Circuit. Goings 786 F. Supp. 2d at 74 (emphasis added). The plaintiff's concern about hiypights inGoings
however, is a different matter from the plaintiff's purported libertgriest in avoiding stigmatization by sex
offender classification and conditions here.
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identified “stigmatizing consequences” in a program that both “label[ed] a pris@ie as a sex
offender” and mandated an “extensive” sex iodfer treatment programNeal v. Shimodal31
F.3d 818, 829 (9th Cir. 1997). The Tenth Circuit has found a liberty intehesé a prisoner
not previously convicted of a sex offense is “classified as a sex offender pasparof a prison
treatment” andvhere“classification as a sex offender reduced the rate at which [a prisoner]
could earn good time creditsGwinn v. Awmilley 354 F.3d 1211, 1218-19 (10th Cir. 2004)
(citing Chambers v. Coldep't of Corr,, 205 F.3d 1237 (10th Cir. 2000)The Elevath Circuit
has also concluded that “the stigmatizing effect of being classified as desdenfconstitutes a
deprivation of liberty under the Due Process Clause,” where the consequeatceafi@ssified
as a sex offender includadter alia, “partidpat[ion] in group therapy sessions of Sexual
Offenders Anonymouasa prerequisite for parole eligibility.Kirby v. Siegelmanl195 F.3d
1285, 1288, 1292 (11th Cir. 1999).

Guided by thiprecedentthe Court finds in this case that the Parole Commission’s
imposition of theSOA on the plaintiff's supervised releaseplicated the plaintiff's liberty
interest by (1) classifying the plaintiff as a sex offender, (2) publicizingex offender status,
and (3) mandating sex offender therafijrese three factors jointly constitute “stigmatizing
consequences,” as initially articulated by the Supreme Cowitekand subsequently applied to
sex offender classification and conditions by five other discui

First, the Parole Commissi@ssentially tlassified the plaintiff as a sex offender and
CSOSA complied with that classification. The defendants’ contention thalaih&fpwas
never “formally classified as a sex offender prior to being ordered to undergdesskeof
therapy,” Defs.'Opp’nat 14, is belied by the record. The defendants assitjpeeglaintiff to
CSOSA'’s Sex Offender Unitgpeatedly coerceaim to admithis “need” for the mandated sex

offender treatment; routinely genezdtAdult Sex Offender Treatment Services Progress
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Reports™for the plaintiff and compe#dthe plaintiffto disclose the nature of his “sex offense”
to his thengirlfriend. Pl.’s Reply in Supp. oMot. for Partial Summ. J. (*Pl.’s Reply”), ECF No.
20, at 5. While individual jurisdictions may have requirements for formally “classifyiag”
individual as a sex offenddhe defendants are government agencies that classified the plaintiff
as a sex offender for the purposes of SKBA

Second, the defendants deliberately publicized the plaintiff's sex offendebjabe
mandating that he disclose his “sex offense” to his then-girlfriend, with whonasie w
cohabitating at the time. Compl. § 43. The defendants concede that the plaimyithédwe
suffered harm to his reputation” from the compelled disclosurariguethat reputation alone
“does not implicate a liberty interest implicated by the Due Process Clauses.” Ogbh'n at 18
(citing Gunderson v. Hvas839 F.3d 639, 644 (8th Cir. 2003), for the proposition that
“[d]amage to reputatiors not sufficient to invoke the procedural protections of the due process
clause”). Yet, the defendants also acknowledgecihatts have found that such a disclosure
would be sufficient to createstigma with an employer within a prison populationld. at 17.
Aside from a simple assertion that “this level of disclosure does not rise to¢héhkt one
labeled as a sex offender must show,” the defendants offer no compelling idistoettveen
disclosure to employers or fellow inmates as opposed to friends or loved ones, aundtbpsrti
one with whom the plaintiff was residing at the timid. at 1617.

Third, neither party disputes that tB®A “required’ that the plaintiff, who was na sex
offender, “undergo sex offender treatmenséeDefs.’ Opp’n at 15.

The Court concludes that 8ethree factors plaintiff's classification, disclosure, and
mandated treatment as a sex offend@intly created stigmatizing consequences implicating a
liberty interes. If the Parole Commission can classify a parobéleo has notommitted a sex

offense,as a sex offender, mandate intrusive psychosexual therapy, and compel emigarrassi
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revelations to the parolegisends—all without rising to the level of “stigmatizing
consequences” then that weHestablished phrase has lost all meaning as a threshold for due
process protection. This Court will not let it be so.

2. The Procedures Attendant Upon the Deprivation Were Not
Constitutionally Sufficient.

Having identified a liberty interesthe Court proceeds to the second step of due process
analysisand “examines whether the procedures attendant upon that deprivation were
constitutionally sufficient.”Ky. Dep’t of Corr, 490 U.S. at 460 (citation omitted). If nothing
else, “the opportunity to be heard ‘at a meaningful time and in a meaningful Manndrat the
Supreme Court has characterized as “the fundamental requirement of du€’process
encompasses at least thgopunity to be heard at alMathews v. Eldridge424 U.S. 319, 333
(1976) (citingArmstrong v. Manzd380 U.S. 545, 552 (1965)). The plaintiff was not given that
opportunity in this case: he “was provided no notice of any sort prior to the Comnssaeital
imposition of the condition[ ] in January 2009” and only “cursory process” in the form of
“permi[ssion] to file a written objection to CSOSA’s June 2011 request that the Parol
Commssion re-impose the conditionPl.’s Mem. at 17. In the abser of any meaningful
proces$, the Court must grant the plaintiff's motion for partial summary judgment.

The litigants offer differing interpretations of the Parole Commissi@gslations
regarding the right to appeal conditionssapervised releasé.he defendants contenidr
examplethat, had the plaintifihitially receivedthe NOA, the plaintiff would have been entitled

to “submit to the NationaAppeals Board a written appé&alithin 30 days of the NOA's

% In a time of fiscal austerity and strained resources, meaningful proecgstetmine whether the plaintiff should
have been subject to the SOA would not only have saved the plamtifftiis ordeal, but saved the Parole
Commission precious resources expended on Mr. Wills’ unnecessdmgentéa Providing procedures in order to
more carefully target resources on individuals who need them weuttbbe practical.
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issuancepursuant to 28 C.F.R. 88 2.220, 2.26. 28 C.F.R. § 2.2B¢dg;’ Opp’nat 3, 21-22,
31. The plaintiff disputes eéhdefendantshterpretation of the regulations, noting, for example,
that “28 C.F.R. § 2.220, which Defendants say ‘enables a person on supervised release to appeal
the Parole Commission’s decision to impose a conddfarelease,actually does not mention
imposition or modification of release conditions at all; it refers only to a rightpeahfa
decision to revoke supervised release, impose a term of imprisonment, or impose anng@w ter
supervised release after reation:” Pl.’s Reply at 5 n.11(citation omitted) While the
plaintiff acknowledges that “[n]otwithstanding the plain language of the reguilat does
appear to be the [Parole] Commissionf®rmal practice to allow supervised releasees to appeal
initial imposition of conditiong id., the plaintiff requests that this Court explicitglineate
appropriate procedures that the Parole Commission should havia tisisccase- namely,
“advancewritten notice that it intended to impose the condition; disclosure of any evidence
againsfthe plaintiff]; a hearing at which he could call and cregamine witnesses and present
documentary evidence; and a written stateroétitte Commission’s findirgy” Pl.’s Mem.at 2
27-28.

While these suggested procedures appear sensiblplaintiff requests summary
judgment only on the narrow question of whether he was due more process than he teceived.

The Court finds that the plaintiff is entitled torsmary judgment on that basis. The Court need

0n his Opposition tahe Motion to Dismiss, the plaintiff implied that he was challenging the dafgragencies’
procedures both facially and as applied to himself. Pl.’'s Opp’n at 2B plaintiff] has not just challenged the
application of that policy to himself; he heemplained of its ongoing impact on the many others situated similarly
to him.”). The plaintiff, however, stated in his Complaint, with respe his Fifth Amendment procedural due
process claim, that he was requesting a judgment against the ParolésSiomfideclaring that the Parole
Commission imposed the Special Sex Offender Aftercare Conditigolation of Mr. Wills’ Fifth Amendment

right to procedural due process.” Compl. at 18. Furthermore, the glhagifnoved the Court only for “summary
judgment on his claim . . . that the Parole Commission has violatedthi®\RFiendment right to due process.” Pl.’s
Mem. at 2. The Court thus grants the plaintiff's motion for summalyment on his Fifth Amendment right to due
process, and will not pscribe the specific procedures that the Parole Commission must empigposing the

SOA.
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not prescribe the exaset of procedures that the Parole Commission should have employed in
this case After all, the “plaintiff is not entitled to perfect procedures or the procedirkeis
choice.” Bagenstose v. Districf Columbia 503 F. Supp. 2d 247, 257 (D.D.C. 20@i)d, 07-
5293, 2008 WL 2396183 (D.C. Cir. May 27, 200&)e alsdMlitchell v. W. T. Grant Cp416
U.S. 600, 610 (1974) (“The very nature of due process negates any concegixdflefl
procedures universally applicable to every imaginable situgti@itation omitted);Inland
Empire Dist. Council, Lumber & Sawmill Workers Union, Lewiston, Idaho, v. VBIAS U.S.
697, 710 (1945) (“The requirements [of due process] are not technical, nor is any pddiaular
of procedure necessdly. That said, the plaintiff cannot be stripped of process altogethdre
evidently was in this case.
1. CONCLUSION

For the reasons explained above, the defendants’ motion to dismiss is DENIED, and the
plaintiff's motion for partial summary judgment is GRANTED. An order consistéhttivs

opinion shall be issued.

DATED: July31, 2012

BERYL A. HOWELL
United States District Jueg
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