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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ASSOCIATION OF AMERICAN
RAILROADS,

Plaintiff,
V. Civil Action No. 11-1499 (JEB)

DEPARTMENT OF TRANSPORTATION,
etal.,

Defendants.

MEMORANDUM OPINION

We all know Amtrak-the federally chartered corporation thas providedntercity and
commuter train service to Americafts more than forty yearsBut whatis Amtrak? Is it a
private entity? Or is it part of the government? While courts pesxously addressethese
guestions in various otheontextsit is on their resolutiothatmuch ofthis case hinges.

Section 207 of The Passenger Railroad Investment and Improvement Act of 2008
(PRIIA) requires the Federal Railroad Administration (FRAJ amtrak to “jointly” develop
standards$o evaluateéhe performance of Amtrak’s intercity passenger trains. Consistent with
this mandate, the FRA and Amtrak issued Metrics and Standards for measurrag’s\ont-
time performance and minutes of delay.this suit, Plaintiff Association of American Railroads
(AAR) — an organization whose members include freight railroads that own &radKacilities
on and throughkvhich Amtrak’s trains operate contends that § 207 both unconstitutionally
delegates ruleaking authority to a private entity antblates itsmembers’ dugrocess rights

Each side has nomoved for summary judgment.
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The Court concludes that the statute survives bollaftiff's constitutional challenges.
Becausehie Supreme Court hasltiehat Amtrak igo be considered a governmarentity for
the purpose of constitutional individuadthts claims Plaintiff's due-processhallenge which is
premised on Amtrak’s status as an interested private garipotprevail The nondelegation
claim, however, poses a closer question. Ultimately, though, the Court need not detige whe
Amtrak should be considered a governmaéantity or a private party for purposes of tisste
Even if Amtrakis a private entity, the government is suffitily involved as to render § 207’s
delegation constitutional. The Court, therefore, will grant Defendants’ Mfarddummary
Judgment and deny Plaintiff's.
l. Background

By the middle of the twentieth century, the once-rolmistrcity passengerain industry
had fallen on hard timegormerlythe primary means of intercity travel, the railroéatsed
crippling competition from the burgeoning #iavel industry and the new interstate highway
system. SeeDef.’s Mot. & Opp., Exh. 1 (Congressional Bud@¥tice, “The Past and Future of
U.S. Passenger Rail Service” (Sept. 2003)) at ; an attempt “to avert the threatened

extinction of passenger trains in the United States,” Lebron v. National R.Rngas€erp.,

513 U.S. 374, 383 (1995} 0ngress pasd the Rail Passenger Service Act of 1970, 84 Stat.
1327, 45 U.S.C. 8 504 seq. Among other things, th&ct established the National Railroad
Passenger Corporation, better known as Amt@deid. § 401(a) (codified at 45 U.S.C. 88 561-
66) (repealedrad incorporated in sections of 49 U.S.C. subtit. V, part C).

Amtrak, which was set up to function as a “private, fpoofit corporatiori’ 49 U.S.C. §

24301(a), began operation in May 198 eeNat’| R.R. Passenger Corp. v. Atchison, Topeka

and Santa Fe R¥orp., 470 U.S. 451, 454 (1985). Then, as now, Amtrak’s passenger trains ran




primarily on tracks owned by freight railroadSeePI.’s Mot., Decl. ofThomasDupree, Exh. H

(AAR Comment on Proposed Metrics and Standards) at 2; Nat'| R.R. Passenger Cormrv. Bost

& Maine Corp., 503 U.S. 407, 410 (1992) (“Most of Amtrak’s passenger trains run over existing

track systems owned and used by freight railroads.”). To ensure the continligdofita
passenger rail servicagcordingly, Congress obligated tmei§ht railroads to lease their tracks
and fcilities to Amtrk. Seed49 U.S.C. § 24308(a). Congress also provided that Amtrak’s
intercity passenger trains would generally take “preference over freighptnaation in using a
rail line, junction, or crossing.ld. 8 24308(c). Consistent with these statutory mandates, the
freight railroadsentered into contracts with Amtrak — commonly known as operating agreements
—that set out the ratémtrak paysin exchange for use of the railroads’ tracks. Bles Mot,
Decl. of Paul LaDue, 1 12; Pl.’s Mot., Decl. of Virginia Beck, 1 13; Pl.’s Mot., .édVark
Owens, 1 12; PIl.’s Mot., Decl. of Peggy Harris, {se&salsoDupree Decl., Exh. G (Report of
the Inspector General, U.S. Dep't of Transp., “Amtrak @dses and Coast Starlight Routes”
(Sept. 23, 2010)) at 29.

AlthoughCongress has specified thantrak “is not a department, agency, or
instrumentalityof the United States Government,” 49 U.S.C. § 24301(a), the government
remainsheavily involved in its operations. Of the nine directors whorsAmtr&’s board,
eightare directly appointed by the President, with the advice and consent of the S=ed@

U.S.C. § 24302. The ninth board memiseselectd by the other eightid. Amtrakis requirel

to submit annual reports to Congress and the Presiédend, €8 24315(ajb), and the

government owns more than 90% of Amtrak’s stoBkeDef.’s Mot., Exh. 2 (Nat'l R.R. Pass.

Corp. and Sub., Consolidated Financial Statements for the Years Ended Sept. 30, 2011 and 2010

(Dec. 2011)) at 17-18BecauséAmtrak has never managed to become safficient, moreover,



the corporation depends on substantial federal subsidies to continue its ope&zigidsat 6;
Dupree Decl., Exh. Q (Katherine Shaver, “At 40, Amtrak Struggles to Stay Up to Spéesh”
Post (May 15, 2011)) at C1.

The statute that is the subject of this suite Passenger Rald Investment and
Improvement Act of 2008 (PRIIA), Pub. L. No. #B2, is the latest of several pieces of
legislation intended to inmpve Amtrak’s financial health and tly@ality ofits service At issue
is § 207 of that Act, which provides, in relevant part:

[T]he Federal Railroad Administration and Amtrak shall jointly, in

consultation with the Surface Transportation Board, rail carriers

over whose rail lines Amtrak trains operate, States, Amtrak

employees, nonprofit employee organizations representing Amtrak

employees, and groups representing Amtrak passengers, as

appropriate, develop new or improve exigtimetrics and

minimum standards for measuring the performance and service

quality of intercity passenger train operations, includingtéy

alia,] . . . ontime performance and minutes of delay . . . .
PRIIA, 8§ 207(a) (codified at 49 U.S.C. § 24101, note). The statute provides further details about
what those Mtricsand Standards should include, and it states tftjt,the extent practicable,
Amtrak and its host rail carriers shall incorporate the metrics and sisrdiareloped under
subsection (ainto their access and service agreemends.8 207(c).

In addition, § 213(a) of the PRIIA empowers the Surface Transportation EEBJ “a
guasi-independent three-member body within the Department of Transportation,” lueagd

& Eastern R.R. Corp. v. Washington Cnty., lowa, 384 F.3d 557, 558-59 (8th Cir. 2004), to

initiate an investigation if Amtrafails tomeet the osiime performancstandards laid out in the
Metrics and Stndards.SeePRIIA § 213(a) (codified at 49 U.S.C. § 24308(f)).the STB
concludes that “delays or failures to achieve minimum standards . . . are ditebbata rail

carrier’s failure to provide preference to Amtrak over freight transpontatas required by 49



U.S.C. § 24308(c), “the Board may award damages agamsost rail carrier.1d. 8 213(a).
If “appropriate,” furthermore, the STB may order that those damages bteteto Amtrak. See
id.

Consistent with 8§ 207'svandatethe FRA and Amtrak issued proposed Metrics and
Standards on March 13, 20@&eDupree Decl., Exh. B (Proposed Metrics and Standards for
Intercity Passenger Rail Service (Mar. 13, 2009)), accepted commentmfesested parties,
see74 Fed. Reg. 10983 (Mar. 13, 2009), and ultimately published the final version of the Metrics
and Standards on May 6, 2018eeDupree Decl., Exh. D (Final Metrics and Standards for
Intercity Passenger Rail Sergidocket No. FRA-2009-0016 (May 6, 2010))he Metrics and
Standards provide that Amtrak’s iime performances to be assessed on a rolgfroute basis
by reference to three separate metrics. i&edt 24-30. In general termthyese metrics address
“effective speed,” which is the route’s distance divided by the average tiake# to traverse it,
“endpoint ontime performance,” whicmeasures how often trains arrive on time at the end of
the route, and “all-stations dime performance,” which measures how often trains arrive on
time ateach station along threute. Seeid. The Metrics and Standards also set limits on
permissible delys,cappingthedelays for which a host railroad may be responsible at 900
minutes per 10,000 route mileSeeid. at27-28.

These Metrics and Standangent into effect on May 12, 201Geeid. at1. Since then,
the freight railroads have already made efforts to achieve the goals s¢héoein Seel aDue
Decl., 115-11, Beck Decl.J 11, Owens Decl.{| 9; Harris Decl., 8-10. The FRA’s quarterly
reports havenevertheless;onsistently concluded that the Metrics and Standards are not being
meton many of Amtrak’s routesSee generallfpupree Decl., Exhs. N*- (FRA’s February,

April, July, and September 2011 Quarterly Reports); LaDue Decl., 1 5; Beck D&cDvfens



Decl., 1 7; Harris Decl., § AVhile neither party has presented evidenceftieaght railroads
have yet been fined as a result of th&sartcomings, at least one petition has been filed by
Amtrak against a railroad baseditsalleged failuréo meet the requirements of the Metrics and
Standards.See generallyl.’s Opp. & Reply, Decl. of Porter Wilkinson, Exh. A (Petition for
Relief by Amtrak, Docket No. NOR 42134).

Plaintiff in this casethe Association of American Railroa@SAR), “is a nonprofit trade
association whose members include all of the Class | freight railro@&dsugfest freight
railroads), as well as some smaller freight railroads and Amtrak.” Cofnj0. It bringshis
caseon behalf of its Class I-member freight railroads, all of which own tracks arhwimtrak
trains are operated. Skek, 1 1011. Because they are required to incorporate the Metrics and
Standards into their operating agreements where “practicable” and becauseutddye subject
to penalties if Amtrak’s failure to live up to those standards is found to have beed badbkeir
failure to prioritize Amtrak traindAAR maintains that these railroads are directly harmed by §
207 of the PRIIA and the Metrics and Standards promulgated in accordance theBseit.,
19 11-13. In the instant sSUBAR claims that § 207 of the PRIIA, which empowers the FRA and
Amtrak to “jointly” develop Metrics and Standards, violates the constitutiononays. See
id., 11 4754. Both sides now seek summary judgment.
. Legal Standard

Summary judgment may be granted if “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitlgddgment as a matter of law.” Fed. R. Civ. P.

56(a);see als®Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986); Holcomb v.

Powell 433 F.3d 889, 895 (D.C. Cir. 2006A.fact is “material” if it is capable of affecting the

substantive outcome of the litigation. Holcomb, 433 F.3d at [888rty Lobby, Inc, 477 U.S. at




248. A dispute is “genuine” if the evidence is such that a reasonable jury could returrcia verdi

for the nonmoving partySeeScott v. Harris, 550 U.S. 372, 380 (2004perty Lobby, Inc,

477 U.S. at 248; Holcomb, 433 F.3d at 895. “A party asserting that a fact cannot be or is

genuinely disputed must support the assertion by citing to particularghamaterials in the
record.” Fed R. Civ. FB6(c)(1)(A).
The party seeking summary judgment “bears the heavy burden of establishihg that t

merits of his case are so clear that expedited action is justifil@kpayers Watchdoq, Inc., v.

Stanley 819 F.2d 294, 297 (D.C. Cir. 1987). When a motion for summary judgment is under
consideration, “the evidence of the non-movant[s] is to be believed, and all jusiifii@oénces

are to be drawn in [her] favor Liberty Lobby, Inc, 477 U.S. at 255%ee alsdMastro v. PEPCO,

447 F.3d 843, 850 (D.C. Cir. 2006); Aka v. Washington Hospital Center, 156 F.3d 1284, 1288

(D.C. Cir. 1998) én banc). On a motion for summary judgment, the Court must “eschew

making credibility determinations or weighing the evidehcCzekalski v. Peterd 75 F.3d 360,

363 (D.C. Cir. 2007).
The nonmoving party’s opposition, however, must consist of more than mere
unsupported allegations or denials and must be supported by affidavits, declarattime:, or

competent evidence, seitj forth specific facts showing that theésea genuine issue for trial.

SeeFed R. Civ. P. 56(e); Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). The nonmovant is
required to provide evidence that would permit a reasonable jury to find in its taaringham

v. United States Navyy813 F.2d 1236, 1242 (D.C. Cir. 1987). If the nonmovant’s evidence is

“merely colorable” or “not significantly probative,” summary judgment rbhaygranted Liberty
Lobby, Inc, 477 U.S. at 249-50.

1.  Analysis



This case msents two constitutional challenges to § 207 of the PRIIA. But before
discussing these, the Court preliminarily notes %R, as arepresentative of the freight
railroadsthat have operating agreements with Amtras established and Defendant hash

challenged- its standing to brinthem See e.g, Lee’s Summit v. Surface Transp. Bd., 231

F.3d 39, 41 (D.C. Cir. 200@¢ourtsmustensureplaintiff has constitutional standingsua

sponte if need be”). Thefreight railroads own tracks on which Amak trains are operated, and

they are required by statute to incorporate the Metrics and Standards intp#rating

agreements where “practicable.” PRIIA, § 207(¢)Amtrak’s trains fail to achieve the goals

set out in the Metrics and Standards, moreover, the freight railroads can beeger@diad., §

213(a). Representatives of the railroads have attested that the Metrics and Standaalty
affecttheir business operationSeelLaDue Decl., {{49.1; Beck Decl.,  11; Owens Ded.9;

Harris Decl., 11 4.0. Plaintiff has shown, accordingly, that its members have been injured by
the Metrics and Standards promulgated under 8§ 207 and that such injury would be redressed by

the relief it seeksSeeLujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992) (reciting the

three elements of constitutional standimgury, causation, and injury); Friends of the Earth, Inc.

v. Laidlaw Environmental Servs., Inc., 528 U.S. 167, 181 (2000) (organization has standing to

bring suit on its members’ behalf when members would otherwise have standirggptandtr
stake are related to organization’s purpose, and member participation unngceSsangre
appeato be no other jurisdictional or procedubarriersto the resolution of Plaintiff's claims,
the Court willproceed directly to these challenges.
AAR first contends that § 207 “violates the nondelegation doctrine and the separation of
powers principle” by delegating legislative power to Amtrak, a private er§iéeCompl., I 51.

Secondit argueghat § 207 violates the Due Process Clause of the Fifth Amendment by



“empower[ing] Amtrak,” an “interested private part[y],” “to wield legislatand rulemaking
power to enhance its commercial position at the expense of other industry pagitiphnfq
53-54. Although these claims abeought under twalifferentprovisions of the Constitution,
both involve the same alleged flaw in the statute: the delegation of rulemakingtguthor
Amtrak. Both, furthermore, are premised upon Amtrak’s stadues private entityWhether
Amtrak, a federally chartered corporatighpuldin fact be considered a private entity for
purposes of Plaintiff's constitutional claims is thhe necessary jumpingff point.

Because the answer to that question isretef@nd jndeed decisive) with respect to the
dueprocess claim, the Court will begin ther€oncluding that Amtrak is a governmairgntity
for purposes of constitutional individuaghts claims and that AAR’s dygrocess claim falls
neatly within that category, the Court walh that ground grant Defendants’ Motiatth respect
to thatissue Turning to the nodelegation claimthough,Amtrak’s status as a governmental or
private entity is less cleafortunately, however, the Court need not resolve that question.
Instead, it finds thakeven if Amtrak is a private entit§, 207’s delegation survives AAR’s
nondelegtion challengdecause the government retagontrol over the promulgation of the
Metrics and StandardsThe Courwill thus grantDefendantsMotion with respect to that claim
as well.

A. Due Process Claim

TheFifth Amendment’s Due Process Claysehibits interested private parties from
wielding regulatory authoritySeeCarter Coal298 U.S. at 311 (holding that “the power to
regulate lhe business of another, and especially of a compeigdig denial of rights

safeguarded by the due process claus&iung v. UnitedStatesex rel. Vuitton et Fils S.A,. 481

U.S. 787, 805 (1987) (“potential for private interest to influence the discharge of public duty”



violates due process); Gibson v. Berryhill, 411 U.S. 564, 578-79 (1973) (due process violated

whengovernmental authority exercised by partieth “substantial pecuniaryterest in legal
proceedings”). Amtrak, AAR argugs a privateentity that competes for commercial position
with the freight railroads. Because PRIIA endows Amtrak with rulemakirgsatyt, AAR
maintains that the statute contaminates the regulatory process with the potenizs éordh
accordingly, violates itmmembersdue-process rights.

AAR'’s contention that § 207 violates its members’ goecess rightthusassumes that
Amtrak is a private entitySeeCompl., 1 53-541n light of Congress’s clear statement that
Amtrak “shall be operated and managed &sragrofit corporation” and “is not a department,
agency, or instrumentality of the United States Government,” 49 U.S.C. § 24301fa)(3),
assumption is certainly not baseless. Indeed, the D.C. Circuit has previoughahéhkimtrak

is not the Govemment” in the context of a False Claims Act claiBeeUnited Stategx rel.

Totten v. Bombardier Corp., 380 F.3d 488, 490 (D.C. Cir. 2004).

In Lebron v. National Railroad Passenger Corporation, 513 U.S. 374 (1995), however,

the Supreme Coudddressedmtrak’s status as a governmaltr private entity in the context

of a First Amendment claimThe Court stated th@ongress’s statements thantrak is not the
governmenare“assuredly dispositive of Amtrak’s status . . . for purposes of mattergéhat a
within Congress’s control for example, whether it is subject to statutes that impose obligations
or confer powers upon Government entities, suche&tministrative Procedure Actld. at

392 (citing 45 U.S.C. § 541 (repealed, revised, and incorporated at 49 U.S.C. § 243B(a))).
purposes of matters that are outside of Congress’s control, however, the Court ssdphasi

“it is not for Congress to make the final determination of Amtrak’s status aseri@nent

entity. .. ” Id. “If Amtrak is, by its very nature, what the Constitution regards as the

10



Government, congressional pronouncement that it is not such can no more relieve irsff its Fi
Amendment restrictions than a similar pronouncement could exempt the Fedegal Blure
Investigation from the Fourth Amendmentfd. “It surely cannot be,” the Court stressed, “that
government . . . is able to evaitie most solemn obligations imposed in the Constitution by
simply resorting to the corporate formld. at 396.

The Court, therefore, undertook a functional analysis to determine whethekAmtra
should be considered a governnaentity in the context of the constitutional claim presented in
that case. Sed. at 393-400.Noting that Amtrak “was created . . . explicitly for the furthesn
of federal governmental goals” and that “six of the corporatierght externally named
directors . . . are appointed directly by the President,” id. at 397-98, the Court found that the
government exercises permanent corak@r Amtrak not merely “aa creditof,] but as a policy
maker” 1d. at 399. It held, accordingly, that Amtrak “is an agency or instrumentality of the
United States for the purpose of individual rights guaranteed against the Goverpitient b
Constitution.” Id. at 394.

This discussion ihebronplainly dictates the outcome of AAR’s dpescesslaim,
which fallssquarelyin the category of constitutional individuadthts claims See e.q, J.

Macintyre Mach., Ltd. vNicastrg 131 S. Ct. 2780, 2786 (2011) (“The Due Processselau

protects an individual’s right to be deprived of life, liberty, or property only byxbeise of
lawful power.”) (plurality opinion). The two hallmarks of government contrdi ttia Lebron
Court found decisive ramely, that Amtrak was created by special law for the furtherance of
governmental objectives and that the government retained the authority to appejaotity of
directors— moreover, have not changed. Indeed, when Lebron was decided, the President

appointed only six of Amtrak’s ninereictors,seeLebron 513 U.S. at 397; he now appoints

11



eight of the nine._&49 U.S.C. § 243(J2). The government, moreover, retains more than 90%
of Amtrak’s stockseeConsolidated Financial Statements atlB/appropriatesor Amtrak

more than a billion dollars annuallsgePRIIA, § 101 andsets salar limits for Amtrak’s
employees.See49 U.S.C. § 24303(b). In addition, Amtrak is required to submit annual reports

to Congress and the PresideBeeid. 88 24315(a}b); cf. Rocap v. Indiek, 539 F.2d 174, 180

n.12 (D.C. Cir. 1976) (considering need to report to Congress as an indicator of dedanall
for purpose of determining FDIC’s governmental status under a federal statute

AAR'’s attempts to distinguisbebronfall short of their mark. [Rintiff, for example,
stresses thatdnhgress removed Amtrak from thst of mixedownership government

corporations after Lebrowas decidedSeePl.’s Mot. at 27-2fciting Pub. L. No. 105-134, §

415(2)). The inferencet would have the Court draw,seems, is that this changed circumstance
should affect the outcome. The Supreme Court, however, clearly stated that Conggess

dixit cannot change Amtrak’s nature for purposes of constitutional individyrt claims.See
Lebron 513 U.S. at 392, 396. Just as Congress’s plain statement that Amtrak should be regarded
as a private corporation does not make it such in the eyes of the Constegidnat 392 jts
removal of Amtrak’s name from a list of mix@avnership corporations, fortiori, similarly

does not alter its naturdt was thestill-unchanged facts that Amtrak was created “by special law
... for the furtherance of governmental objectives” and that the governmenis'ietaitself
permanent authority to appoint a majorityjits] directors”— not the presence of Amtrak’s name
on a statutory list moreover, that were decisivelibron Seeid. at 400. And while AAR is
correctthat Amtrak has some private shareholders, that was the case at thelinoewvas

decided and did nalter its analysis.

12



In addition, evernf Plaintiff is right that Amtrak is a private entifgr purposes of PRIIA

whichit argueswvas intended “to boost the bottom-line of a for-profit corporation,” Pl.’s Mot. at

28, that does not change its stdtuspurposes of the Constitutiokeelebron 513 U.S. at 392

(concluding that Congress can determine Amtrak’s status for the purpose ofSrtisdteare
within Congress’s control,” like other federal statutes,rot for matters outside it®wtrol, like

the Constitution)see alsd otten 380 F.3d at 492 (concluding Amtraktiee government for

purposes of the False Claims Act because “False Claims Act coverage is . .erawifatt
Congress’s control”) Again, Congress can only determine Amtrakatis$ for the purpose of
issues it has the power to contr@eelLebron, 513 U.S. at 39Because AAR contends that
PRIIA violates theConstitution — not that Amtrak or any other entity violated PRIiAis; of
course Amtrak’s status for purposes ofraiitutional individualrights claims, not PRIIA claims,
that controls.

As Plaintiff emphasizedurthermore, “[The Lebron Courexplained that while Amtrak

is part of the Government for purposes of the constitutional obligations of Governmanit as
the obligation to respect an artist’s First Amendment rigitmtrak isnot part of the

Government for purposes of the inherent powers and privileges of the GovefnleatOpp.

& Reply at 8(emphases in original)AAR’s due-process challenge plainbelongsn the former
camp. Jusasthe Government is obligated to respect individuals’ First Amendment rgg@s
Lebron 513 U.S. at 39%o0toois it constitutionally required to respebeir due-process rights.
Consistent withthe standard Plaifit itself enumeratesthen, Amtrak is a governmental entity in
the context of this claimSeeid. (holding that Amtrak “is an agency of the Government . . . for

purposes of the constitutional obligations of Government”).

13



Perhaps recognizing thiaébronposes an insurmountable barrier to its argument that
Amtrak is a private entity for purposes of its quecess claimpAAR attempts to raisavo
alternative argumestin its Opposition and Repl\5eePl.’s Opp. & Replyat 1517. First, it
contends that 8 207olates its memberslueprocess righteven if Amtrak is a governmental
entity. Seeid. at 1516. Amtrak’s pecuniary incentives, it argues, are so significant as to
constitute a due-process violation even if Amtrak is not a private paeid. (distinguishing,

e.g., Marshall v. Jerricp446 U.S. 238 (1980), which held that an agency’s having a “remote”

financialinterest in proceedings did not violate due processtk#13-52. SecondAAR
suggestshatfinding Amtrak to be a governmentaltgy renders its structure unconstitutional
under the Appointments ClausBeeid. at 1617.

Neitherargument, however, was raised in AAR’s initial brief, and both are outside the
scope of its Complaint, which premidesdueprocess claim on Amtrak’s status as a private
entity. SeeCompl., 11 53-54Especially given that these arguments are raised onlyrdurso
and that one ia new constitutional claim, the Coudeclines to address therBee, e.g.Jo v.

Dist. of Columbia, 582 F. Supp. 2d 51, 64 (D.D.C. 2008 is well-establishean this district

that aplaintiff cannot amend his Complaint in an opposition to a defendant’s motion for

summary judgment.”)Quick v. U.S. Dep’t of Commerce, 775 F. Supp. 2d 174, 183 (D.D.C.

2011). In passing, however, the Court notes that, in light of the FRA&G STB’sinvolvement
and Amtrak’spolitical accountabilityseeSection IIl.B.,infra, the potential for bias appears
remote and the scheme, accordinglyould likely pass muster under the DRmcess Clause.
SeeMarshall 446 U.S. at 243. Concluding that Amtrak is to be considered part of the

government for purposes of Plaintiff's dpescess claimfurthermore, does not necessarily

implicatethe Appointments Clause issues AAR highigylwhich seem to relate more to the

14



nondelegation challenge than the guweeess claimin any event, the Court here goes no further
than_Lebron’s clear holding that Amtrak is the government in the context ofsdlaahinvoke
the Constitution’s garantees oindividual rights.

In the end, because Amtrak is a governrakertity for purposes of Plaintiff's due-
processhallengethe Courtwill grant Defendarg’ Motion and deny Plaintiff's with respect to
that claim.

B. Nondelegation Claim

Plaintiff's next challenge asserts that Congress unconstitutionally deldgat@aking
authority to Amtrak, a nogovernmental entity, when it gave Amtrak joint responsibility for
issuing the Metrics and Standards. Tdle@am thusalso takes as its premise that Amtrak is a
private entity. SeeCompl., 11 48-49. Whether Lebron dictates Amtrak’s status for purposes of
this claim, though, is less clear. On the one h#mel structuratonstitutional principles from
which AAR’s nondelegation claim derivase distinct both legdly and logically— from the
document’s guarantees of individual rights. Lebiarfact,approached the question of
Amtrak’s status with the assumption that its answer could be different with résplgterent
kinds of claims. Its explicit holding thaimtrak is the government “for the purpose of
individual rights guaranteed against the Government by the Constituteron 513 U.S. at
394, fairly implies that Amtrak’s status might be different in the context of other kinds of
constitutional claims- perhaps especially those invoking structural principles in an attempt to
limit Congress’s ability to utilize private forms.

On the other hand, it is possible to conceive of the nondeleghiainne, especially

when invoked by private parties, as a guarantor of individual rigets. e.g.Bond, 131 S.Ct. at

2365 (“The structural principles secured by the separation of powers protect theualdas

15



well [as the branches of government].”). Looked at this way, AAR’s nondelagd&im might
fall into the category of individual-rights claims for purposes of whironheld Amtrak to be
a governmentagntity. Indeed, given the similarity 8fAR’s two claims, it would seem strange
to consider Amtrak the government for purposes of due process but a private entitpdsepur
of nondelegation Alternatively,Lebroncanbe readas holding that Amtrak should be
considered part of the government for purposemgtonstitutionaklaim. If the Court’s logic
was that Congress can designate an entity’s status for the purpose of thangsontcol (like
other statutes)put cannot change its nature for the purpose of things it cannot control (like the
Constitution) Lebroris conclusion that Amtrak “is, by its very nature, what the Constitution
regards ashe Government,” id. at 392, would appear to apply equally to a nondelegation claim.
The Court, however, need not deciflmtrak’s status in the context of AAR’s
nondelegation challengdevenif Amtrak isa private entityas Plaintiff contends, the
government retains ultimate control over the promulgation of the Metrics and Stan8adti®n
207’s delegation, accordingly, passes constitutional muster.
Article | of the Constitution provides that “All legislative Powers . . . shall ls¢edein a
Congress of the United States.” Art. |, 8 1, cl. 1. The Supreme,@ewdrthelesd)as long
interpreted the Constitution to permit Congress to delegate legislative powecttiex

agenciesvithin certain constraintsSee, e.g.Wayman v. Southar@3 US. (10 Wheat.) 1, 41

(1825);_Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 398 (1940) (“Delegation by

Congress has long been recognized as necessary intlattre exertion of legislative power

does not become a futility.”Mistretta v. UnitedStates488 U.S. 361, 372 (1989). Courts have

also upheld delegations of rulemaking authority to nongovernmental entities, but such

delegations are subject to more significant strictuB=eSunshine Anthracite, 310 U.S. at 388,
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399; Pittston Co. v. Uted States368 F.3d 385, 394 (4th Cir. 2004)nited States v. Frame

885 F.2d 1119, 1128-29 (3d Cir. 1989) (abrogated on other ggpuldlelegation to a private
party without sufficient government oversight, the Supreme Court has held,istdtieg
delegation in its most obnoxious formCarter Cogl298 U.S. at 311.

A series of cases in the Supreme Court and the Courts of Apaealartially

illuminated the limits of delegatiaro private entitiesIn Sunshine Anthracite, for example, the

Court upheld a statutory scheme that permitted groups of coal producers to sdbpgoal on
the ground that those prices would become effective only when approved by the National
Bituminous Coal Commission, a government ager®se310 U.S. at 388399 In concluding

that the delegation was constitutional, the Court emphasized that the privase ‘ffanction[ed]

subordinately” to the governmenid. at 399. In Pittston the Fourth Circuit rejected a challenge

to a statute that permitted a privateigy to decide whether to refer coal companies to the
Secretary of Treasury for an enforcement action. 368¢~.3d at 397. Because the private
entity’s role was merely “advisory” and the Secretary made the ultimateateasto whether a
penalty woull be imposed, the court foutithtthe statute complied with constitutional
separatiorof-powers principlesSeeid. Finally, in Frame a private group of cattle ranchers and
importers collected assessments from others in the cattle industry andheaktiative in
planning how those funds [would] be spent.” 885 F.2d at 1123, 1128. Because “the amount of
government oversight . . . [was] considerable,” however, the Third Circuit upheldttitersta
provision. Seeid. at 1128-29.

These cases upon which both parties rely — confirm that Congress cannot delegate to a

private party absolute power to enact regulations that will carry the fotaeroEeealsoCarter

Coal 298 U.S. at 311. A private party may play a role in the rulemaking process, but the
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Constitution requires that the governmesttin ultimate control Section 207 passes this test.
Not only is theFRA co-author of the Metrics and Standards — and, as a result, Amtrak could not
have promulgated them without tRRA’s approval — buthe STB alsoretains control over their
enforcement. Anéven if thenvolvement of theeagenciess not enough to ensure the
constitutionality of 8 207’s delegation, the government retains structurabcower Amtrak
itself. Taken together, theRA’'s and STB'’s roles and the government’s control over Amtrak
render the statutory scheme constitutional.

Section 207 of the PRIIA provides that fRieA and Amtrakshall“jointly” develop the
Metrics and Standardd/Vhile the AAR is correct that this scheme in a sense makes Amtrak the
FRA'’s equal- as opposed to its subordinatAmtrak cannot promulgate the Metrics and

Standards without the agency’s approval. In an important sense, this rendersghtonele

effected by § 207 similar to that upheld in Sunshine Anthracite. There, the Court held that a
delegation was constitutional because the prices set by the private entidynobbk effective

unless the government acted to adbptn SeeSunshine Anthracite, 310 U.S. at 388, 399.

Although te use ofanguagg*jointly”) that appears to endow the governmental entity and the
private party with equal responsibility for the promulgation of rad@kes this scheme appear to

constitute a more significant delegatitvan that upheld in Sunshine Anthracitest is not

necessarilygo. In one case, the government acts as a rubber stamp to approve regulations
proposed by a private entitiy; the other, the government serves as a coauatithe regulations
and, absent a circumstance not present here, must approve them before theydftact tfe
law. Why is thdatter (the scheme at issue haejhore problematic delegation than tbemer

(SunshinéAnthracités statutory schem@)
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Of course, 8 AAR repeatedly emphasizes, theempual roles played by Amtrak and the
FRA alsoentails that th&RA could not enact the Metrics and Standards witAaotrak's
approval. Conditioning regulation on a private party’s assent, however, is not constigutional

problematic. See, e.g.Currin v. Wallace, 306 U.S. 1, 15 (1939) (upholding a statute that

provided agency could ntdke particular action unless tvtlairds of industry participants
favored it). Indeedhe Suprem€ourthas reasoned thdtrough such schemes the government

“merely place[s] a restriction upotsiown” ability to regulateld.; see alsdJnited States v.

Rock Royal Cooperative, 307 U.S. 533, 577 (1939) (“requirement of [private party’s] approval

would not be an invalid delegation’fframe 885 F.2d at 1127-28.

Looking at the bigger picture, moreover, jasttheFRA remains involved with the
Metrics and Standards’ promulgation, the STBes entityultimately responsible for their
enforcement.While AAR'’s challenge is to the delegation of rulemaking autheritypt the
delegation of enforcement aotity — its papers repeatedly referenibe Metrics and Standards’
enforcement and penalties scheme and queteofundamental fairness of Amtrak’s role
therein. That the STB retains control over the enforcement mechanisms, adgona@nts
mention. True, Amtrak has the power to initiate an investigation by the STB wherefitmen
performance falls below 80%5ee49 U.S.C. § 24308(f)(1). As iittston however, it is the
governmerdl entity (here, the STB) that performs the investigation andutteiately impose
penalties._SeRittston 368 F.3d at 397Merely granting a private party tip@wer of referra-

a power as it happens, that the freight railroads also posses49 U.S.C. § 24308(f)(1) — does
not pose a constitutional problemee®ittston 368 F.3d at 397.
All that said, Plaintiff may ultimately beorrect that Amtrak plays a larger role in the

promulgation of rules under 8§ 207 than the private entities did in the cases on which Defendant
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rely. Under 8 207, thERA retains gual responsibility for the promulgation thle Metrics and
Standards and the STB, not Amtrak, has the ultimate power to enforce thenmheBut, t
involvement of thé-RA and the STB notwithstandintie statug’s choice of the word “jointly”
undoubtedlymakes it difficult to characterize Amtrak’s role asubordinate[ ],” Sunshine
Anthracite 310 U.S. at 399, or merely “advisdryRittiston 368 F.3d at 39&rame 885 F.2d at
1129. If theFRA and STB'’s involvement were the sum total of the government’s control,
accordingly, this may have beamore difficultquestion.

That, however, that is not the case. While the Court assumed for purposes of this
discussion that Amtrak is technically a private entity, that does nat imhassumes away the
facts on thground. The Court hardly neegiteratethe indicia of the government’s contmler
Amtrak that it discussed in Section Ill.Aypra, but, in brief:Amtrak was created by special law
for the furtherance of governmental objectivasd the government sets goals; the President
appoints eight of the nine directors; Amtrak is required to submit annual reports te$3oagd
the President; the government owns more than 90% of Amtrak’s stock; Amtrakoreleore
than a billion dollars in congressional appropriations annuallyCamfjress sets salary limits
for Amtrak’s employeesWhile Congres#as declared that Amtrak is to be operated as a “for
profit corporation” and should not be considered “a department, agency, or instruynehtale
United Stées Government,” 49 U.S.C. § 24301(a), the government clearly retains contr| of
organization.Cf. Frame 885 F.2d at 1128-29 (considering government’s structural controls over

the private entity as relevant to nondelegation clagggalsoLebron, 513 U.S. at 397-400.

Taken togetherthe involvement of the FRA in promulgating the regulations, the role of
the STB in their enforcement, and the government’s structural controhoveak itself more

than suffice That an entity that shares some cbimastics with private corporations is involved
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in the rulemaking process does not offend the separation-of-powers principleehdttge207
establishes a scheme in which government entities retain control over anhatievéen if
technically privée, is itself cotrolled by the government. The Constitution requires no more.
V. Conclusion

For the foregoing reasons, the Court will issue a contemporaneous Order granting

Plaintiffs’ Motion for Summary Judgment and denying Defendant’s.

/s/ James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: May 31, 2012
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