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MEMORANDUM OPINION

Pending before this Court are three Motions to Intervene filed by four organdgriends

of Animals(“FOA”) has moved tantervene as aedendant irtwo casesSafari Club International
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v. Salazar, et a] Case No. 1tv-01564(* SCIAction”), ECF No. 11andExotic Wildlife
Association, et al. v. U.S. Department of the Interior, etGdse No. 12v-00340 (EWAAction”),
seeCase No. 11v-01564, ECF No. 34; and three other organizations, Defenders of Wildlife
(“DOW™), The Humane Society of the United Stad4SUS”), and Born Free US£collectively,
“DOW-proposed intervenors”) have moved to intervaselefendants ithe SCI Action, ECF No.
13.* TheSClandEWAActions have been consolidated, along W@then, et al. v. United States
Department of the Interior, et alCase No. 12v-00194(“OwenAction”).? SeeMinute Orders
(Feb. 21, 2012; March 16, 2012). For the reasons explained below, the motions for intervention as
of right aregrantedin part as to FOA and DOW, and denied as to HSUS and Born Free UWSA. F
andDOW shall be defendasintervenorswith respect to the consolidated case as a whole
I BACKGROUND

A. Overview of the Consolidated Cases

A brief summary of the facts underlying these consolidated actions atheartstderal
Defendants is helpful to understamglthe claims in each of the actions and the interests of the
proposed defendant-intervenors. In 1991, the FWS published a proposed rulasteridangered
species under the Endangered Species Act (‘ESA”) three antelope species, thaenselynitar
horned oryx, dama gazelle, and ad@d&@hree Antelope species”)See56 Fed. Reg. 56,491 (Nov.
5, 1999). No action was taken on this proposed rule until September 2, 2005, when tedd/VS

the Three Antelope specias endangeregnder the ESA, analso addea new regulation, codified

! While the two motions pending in tisCI Action are fully briefed, FOA’s Motion tantervene in th&WAAction was
filed on Mard 16, 2012 and is not yet rip&eeCase No. 141v-01564,ECF No. 34.Nevertheless, the Court’s
resolution of the ripe motianeffectively applies to the entire consolidated case.

2 The OwenandEWAActions were reassigned as related cases to the presiding judge on Februarjhbchn 4,
2012, respectively.

% Each of the three consolidated actions is against Ken Salazar, in hisl cffigacity as Secretary of the Department
of the Interior; the U.S. Fish and Wildlife Service (“FWS”); and Daniiédsn his official capacity as Director of the
FWS. The U.S. Department of the Interior is also a defendant in Case Nog-Ql194 and 12v-00340. (The Court
refers to the defendants collectively“ederal Defendants”)
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at50 C.F.R. § 17.21(h), authorizing certain otherwise prohibited activities for U.S. chpeve-
individuals of the Three Antelope speci{&Saptive-bred Exemption”). 70 Fed. Reg. 52, 319 and
52, 310 (Sept. 2, 2005).

FOA and the DOWproposed intervenors subsequeiatiyl succesully filed suit alleging
that the FWS unlawfully promulgated the Captive-bred Exempt®aeFriends of Animals v.
Salazar 626 F. Supp. 2d 102 (D.D.C. 2008efinedy J.). Specifically, Judge Kennedy helaiat
“the text, context, purpose and legislative history of section 10 [of ESA] reqasebycase
consideration before the FWS may permit otherwise prohibited acts to enhanagtgapon or
survival of endangered species,” and that'ti@nket exenption” reflected by th€aptive-bred
Exemptionviolated the ESA’sgbsection 10(c) requirement to provide public notice in the Federal
Register of each application for a permit allowsugh otherwise prohibited actisl. at 115. The
court remanded the rule to the FWS for further proceedingsat115-116.

In 2010, both SCI anthe Owenplaintiffs petitioned the FWS to delist from the endangered
species list the U.S. captimed herds of the Three Antelope species, but the FWS has taken no
action on those petitionsSee SCAction, ECF No. 1SCICompl. 1 100wenAction, ECF No. 1,
OwenCompl. at 1.

On July 7, 2011, the FWS published a proposed rule to withdraw the Captive-bred
Exemption consistent with the holding Friends of Animals See76 Fed. Reg. 39,804Removal
of the Regulation that Excludes U.S. Captidred ScimitaftHorned Oryx, Addax, and Dama
Gazelle From Certain Prohibitions{July 7, 2011). This would eliminate the exclusion for the
Three Antelope species from certain prohibitions in the ESA and require any peesaimigto
engage in otherwise prohibited activity to qualify for an exemption or obtain a pethotizing

such activity.



The SCIAction wasthenfiled in this districton August 31, 2011, alleging thitae Federal
Defendants violated tHeSA andAdministrative Procedure Act (APA) by including U.S. captive-
bred herds of the Three Antelope species in the 2005 listing determination andrfgitéaiespond
in a timely manner to SCI’s petition for delistin§eeSCI Action, ECF No. 1SCICompl. 1 2.
Likewise, the OwenAction, which wasfiled in the Northern District of Texaa October, 2011,
allegesthat the FWS violated the ESA and the APA by failing to respond t&Ww’s petitionfor
delisting See Ower\ction, ECF No. 10wenCompl. at 1. Following transfer of tiid&wvenAction
to this jurisdictionthis Court consolidated tHi&Cl Action with theOwenAction. SeeMinute Order
(Feb. 21, 20124.

On January 5, 2012, FWS issued its final rule removiag@tptivebred Exemption,
effectiveon April 4, 2012 (Final Rule”). 77 Fed. Reg. 431 (Jan. 5, 201Zhe EWAAction was
filed on March 2, 2012, to invalidate and set aside the Final Rule as violative of theS&RBWA
Action, ECF No. 1IEWACompl. at 4. On March 16, 2012, this Court consoliddte&Cland
OwenActions with theEWAAction. SeeMinute Order (Mar. 16, 2012). The plaintiffs in both the
SClAction and theeWAAction have pending motions for preliminary injunctions, through which
theyseekto enjoin enforcement of tiénal Rule. SeeSCIlAction, ECF No. 26 EWAAction, ECF
No. 3.

B. The Proposed Defendant-Intervenors

FOA and the DOWproposed intervenors have moved to intervene as defendantsS@ithe
Action, and FOA haslsomoved to intervene in thmore recently fleEWAaction SeeSCI
Action, ECF Ne. 11, 13EWAAction, seeCase No. 11v-01564,ECFNo. 34. These four
organizationdhave submitted declarations indicating that tblegre three salient attributes relevant

to their pending motions to intervenEirst, each of these organizations was a plaintiff in the

* The OwenAction was transferred from the Northern District of Texas to this jigtisd on February 6, 2015ee
Case No. 12v-00194, ECF No. 16. éven of thenineteen plaintiffs in th©wenAction arealso plaintiffsin the EWA
Action.
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successful lawsuit against FWS in 2009, in which Judge Kennedy held that the Cagadive-br
Exemption codified at 50 C.F.R. § 17.21(h), violated the ESA and the National Envérdam
Policy Act® Friends of Animals626 F. Supp. 2d at 105. Secorbsefour organizations monitor
applications for permitseekng authorization to engage in otherwise prohibited actions involving
endangeredpecies SeeFFOA Mot. to Intervene inSCIAction, Att. 1, ECF No. 11- (Declaration

of Priscilla Feral, President of FOA, datedWa, 2011)“Feral Decl.”f, { 22 see alsdOW-
Proposed IntervendrMot. to Intervene inSClAction, Ex. 1, ECF No. 13-Dclaration of Nina
Fascione, (former) Vice President of DOW, dated Nov. 10, P0B8&scione Decl.”) 1 5, 7-14

id. atEx. 2, ECF No. 13-3Qdeclaration ofAndrew Page, Seniorii2ctor at HSUS, datedov. 4,
2008)(“Page Decl.}, 11 6-8, 13-18d. atEx. 3, ECF No. 13-40eclaration oMarcia Slackman,
member of HSUS, dated Nov. 5, 20@&lackman Decl.), 14-5, 8-9 id. atEx. 4, ECF No. 13-5
(Declaration ofAdam Roberts, Senior Vice President of Born Free USA, dated Nov. 11, 2008)
(“Roberts Decl.”) 1117, 9, 11 DOW-Proposed IntervendrReply toSCI Opp.to Mot. to

Intervene, Ex. 6, ECF No. 21-2 (Declaration of Michael P. Senatore, dated January 3, 2102)
(“Senatore Decl.”) This monitoring activity is facilitated by the requiremenEiBA section 10(c)
for the FWSto publish noticen the Federal Registef each application for a permit and obtain
commentfrom interested parties and the publigeel6 U.S.C. § 1539(c)Certain permit
applications, such as for sport hunting of such animals, prompt the organizatidosnotheir
members and the public about proposed governmental actions that would impact endangered

animals through various means, including electronic action alerts, tHesrtes and various

> As previously notedhie Final Rule, which is challenged in #B#&/AAction and by SCI and EWA in their motions for
a preliminary injunction, would amend 50 C.F.R. § 17.21 by removiragpaph (h), the paragraph that excludes U.S.
captivebred simitar-horned oryx, addax, and dama gazelle from aeE&A prohibitions.77 Fed. Reg. 431, 438 (Jan.
5, 2012).

® Ms. Feral has filed two declarations in the consolidated cHse second declatian, filed on March 16, 2012,
appears to be identical to the one filed in November, 2011 at ECF No.9deFOA Mot. to Intervere inEWA
Action, ECF No. 341 (Declaration of Priscilla Feral, dated February 14, 20TRg Court will therefore cite only to
the first filed Feral Declaration.
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mailings. Seee.qg, Feral Decl 1 16-17, 20-2Zascione DecH{ %13; Page Decl{ 616;
Slackman Decl{ 68; Roberts Declf{ 1011. Theeorganizations and their membaiso
routinely comment on such actions to government agencies and legislative bhadies.

Finally, eachof these organizations is committed to the conservation of endangered species.
FOA is a“non-profit animal advocacy organization” with a mission to “cultivate a respectfwl vie
of nonhuman animals, frdeing and domestic.”Feral Decl.y 3. Specifically, FOA seeks to
intervene “because [SCI’s] lawsuit directly threatens FOA’ and its mesnibéerests in protecting
the three antelope species, and threatens to undo years of successful adveir@attdégal
advocacy work.”FOA Mem.in Supp. of Motto Intervene irSCIAction, at 1. W is “a national
non-profit organization dedicated to the protection and restoration of all wild aramlplants in
their natural communities,” includirthe antelope species at issue. Fascived. | 2. With
approximately 525,000 members nationwiD©W advocates new approacheswitdlife
conservation that protect endangered species and help keep other speciesdmimgoe
endangered, and it employs education, litigation, research, legislation, andcgydwodafend
wildlife and their habitat.Id. ] 48. The HSUSis a non-profit membership organizatidedicated
to protecting wild and domestic animals by actively opposing those projects, afal events that
result in the killingor cruel treatment of amals. PageDecl. I 2. With approximately 11 million
membersthis organization seeks to inform the public about the perils animals regularigrfdco
address those problems with diverse totds §§ 67; Slackman Declf| 5 TheHSUSinvests
considerable resources in its effort to end the trophy hunting of threatened amgesedapecies
in generaland the inhumane practice of canned hunting of threatened and endangered species in
particular. SeePage Decl] 8 Finally,Born Free USAocuses ormanimal welfare and wildlife
conservation, and engagescampaigns against animals in entertainment, exotic “pets,” trapping

and fur, and the destructive international wildlife traB®berts Decl|{ 29. Born Free USA



strives to end the sigfring of wild animals in captivity, rescue individual animals in need, protect
wildlife, including highly endangered species in their natural habitats, and encouragescomapas
conservation globallyld.

The proposed defendant-intervenors contend that they satisfy the standards for both
intervention of right under Rule 24(a) and permissive intervention under Rule Z4@f-ederal
Defendants take no position on the motions to interv&ed, on the other hand, opposes these
motions. SeeSClAction, ECF Nos. 14, 18. For the reasons explained beloke motionsfor
intervertion are grantedn part as to FOA and DOW, and denied as to HSUS and Born Free USA.
. DISCUSSION

Rule 24 of the Federal Rules of Civil Procedure sets forth the requirements for both
intervention as of right angermissive interventianSeeFeD. R. Civ. P.24(a) & (b). While “[i]n
theory” a court has “no discretion when intervention is under Rule 24(a),” Wkigler, & Kane,
FederalPractice & ProedureCivil 3d § 1913 practically speaking, evehis basis for intervention
involves“a measure of judicial discretionFund for Animals, Inc. v. Nortor322 F.3d 728, 732
(D.C. Cir. 2003) (citinglassachusetts School of Law at Andover, Inc. v. United S14t@$-.3d
776, 779 (D.C. Cir. 1997n6ting ‘the existence of district court discretion over the timeliness and
adequacy of representation issues under Rule 24(a)(2)")). If there is no rightweriatander
Rule 24(a), “it is wholly discretionary with the court whether to allow interganinder Rule
24(b).” Wright,Miller, & Kane, Federal Practice & Procedu@vil 3d § 1913. “If a movant does
not meet the requirements to intervene as a matter of right, the Court may lessetliew
intervention, pursudrto FED. R. Civ. P.24(b), if the movanthHas a claim or defense that shares with

the main action aommon question of law or fact.’ld. (quoting ED. R.Civ. P. 24 (b)(1)(B)).

"'SCI does not oppose the participatidrihese organizations as ami@ClAction, ECF No.14, at2 n.2; ECF No. 18,
at 3 nl.
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In this case,lte Court’s analysis of the pending motions to intervene begins and ends with
consideration of the Rule 24(a) prong for intervention of right.

A. Legal Standard for Intervention of Right

Rule 24(a)(2) states in relevant part:

Upon timely applicatioranyone shall be pernetd to intervene in an action . when

the applicant claims an interest relating to the property or transaction vghible

subject of theaction and the applicant is so situated that the disposition of the action

may as apracticd matter impairor impede the applicarst’ ability to protect that

interest, unless the applicanthterest is adequately represented by existing parties.

The Court of Appeals for the D.C. Circuit has parsed the language o2&alg2)to
require fourfactorsin order for a movant to qualify for intervention of righfl) the timeliness of
the motion; (2) whether the applicant claims an interest relating to the propé@ysaction wich
is the subject of the action; (3) whetliee applicant is seituated that the disposition of the action
may as a practical matter impair or impede the applieabtity to protect that interesand (4)
whetherthe applicans interest is adequately represented by existing partiast for Animals,
Inc. v. Norton 322 F.3dat 731 (quotingviova Pharm. Corp. v. Shalgla40 F.3d 1060, 1074 (D.C.
Cir. 1998); Karsner v. Lothian532 F.3d 876, 885 (D.C. Cir. 2008Additionally, the proposed
intervenor seeking tparticipate on equal footing with the original parties to the suit must
demonstrate standing undertigle Il of the Constitution.Fund for Animals, Inc. v. NortQi322
F.3d at 731-32United States v. Philip Morris USA, In&66 F.3d 1095, 1146 (D.C. Cir. 2009);
Ctr. for Biological Diversity v. EPA274 F.R.D. 305, 308 (D.D.C. 2011) (hereinaftéBD v.

EPA’): In re ESA Litig, 270 F.R.D. 1, 4D.D.C. 2010)



To establish standing under Article Ill, a prospective intervenor must ghpwhas
suffered an “injury in factthat is (a) concrete and particularized and (b) actual or imminent, not
conjectural or hypothetical; (2) the injury is fairly traceable to the chalteaggon of the
defendant; and (3) it is likely, as opposed to merely speculative, that the imjuibg wedressed by
a favorable decisionSeelujan v. Defenders of Wildlif&04 U.S. 555, 560-61 (1998ierra Club
v. EPA 292 F.3d 895, 898 (D.C. Cir. 2002)An association has standing to bring suit on behalf of
its members when its members wouldesthise have standing to sue in their own right, the interests
at stake are germane to the organizasignirpose, and neither the claim asserted nor the relief
requested requires the participation of individual members in the lawsuiehds of the Earth,

Inc. v. Laidlaw Envt. Servs. (TOC), Ing528 U.S. 167, 180-181 (200@)ting Hunt v. Washington
State Apple Advertising Comm432 U.S. 333, 343 (1977).

The injuryin-factand causation connection with the challenged acgqnirementsor
standingareclosely related to the second and third factors under Rule 24(a), which @equire
showing of interest in the subject matter of the lawsuit and the potential impairmeritiofaiest
absent intervention in the suiee, g., Roeder v. Islamic Republic of Ira833 F.3d 228, 233
(D.C. Cir. 2003) (“[A]ny person who satisfies Rul&(&@) will also meet Article IlI's standing
requirement.); Defenders of Wildlife v. JacksoNo. 10-1915, 2012 U.S. Dist. LEXIS 357&80*10
(D.D.C. Mar. 18, 2012)noting that outcome is the same whether standing is considered separately
or as part of Rule 24(a)(2) interest requiremeikgchak Native Cmty. v. U.S. Depf Interior,

584 F. Supp. 2d 1, 7 (D.D.C. 2008 he standing inquyris repetitive in the case of intervention as

of right because an intervenor who satisfies Rule 24(a) will also haveeAttistanding.”)



B. Analysis

FOA and the DOWproposed intervenors argtleatthey areentitled to intervene as a matter
of right under Federal Rule of Procedure 24(a) becthiesemeethefour-factor test as well as have
standing. SCI argues thatone of these organizatioggaalifiesfor intervention of right, even under
a liberal application of the Rule, because they léaakding and do not satisfy tesecondactor
under Rule 24(a): namely, they do not have an interest in U.S. captive bred herds oféhe Thre
Antelope species, which SCI stateshis subject matter of this litigatiorfeeSCIl Mem.in Opp. to
FOA Mot. to Intervene, ECF No. 14, at 1-2CI Mem.in Opp. toDOW-Proposed Intervenoidot.
to Intervene, ECF No. 18, at 2-3Bécause a prospective intervenor’s Article 11l standing presents
a question going to this Court’s jurisdiction, the Court must address standing loefsideang the
four-part test for evalating intervention as of right.Tn re Endangered Species Act Section 4
Deadline Litig, 277 F.R.D. 1, 5 (D.D.C. 20119ee also Fund for Animal822 F.3d at 73%Sierra
Club v. EPA292 F.3d 895, 898 (D.C. Cir. 2002

At the outsetthe Court obsengethat the parties’ briefs are peppered with references to the
findings of twodistrict courts regarding the standing of the proposed intervenors in connection with
earlier litigation @er the Three Antelope specieSpecifically, in 2006, Judge Walker considered
the standing of the DOW-proposed intervenors in a lawsuitfileelyin California as plaintiffs
against th&WSchallenging the Captivbred Exemption.Cary v. Hall No. 05-4363, 2006 U.S.
Dist. LEXIS 78573 (N.D. Cal. Sept. 30, 2006). This lawsuit was subsequently transferred and
consolidated withrriends of Animalsin which Judge Kennedy considered the standing of FOA.
Friends of Animals v. Salaza$26 F. Supp. 2d at 105. Consequemdyjew ofthe thorough
analyss conducted in both dhesecourtsof the proposed intervenors’ standing arguments during

the 20009 litigation is helpful in considering the instant motions.
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In that prior litigation FOA profferedthreegrounds for standintp challenge the Captive
bred Exemption.First, FOA claimedhat the exemption injured the organization’s members’
aesthetic interests in viewing antelope species in thebeitduse captivbred herds created a legal
market and increased the incentive for poaching the wild members of the speuaes BOA
suggests the same basis for standing in the instant suit, stating, “continued spagtihuhe U.S.
undermines recovery efforts because it creates an international foartkephies . . As long as
some trophies can be obtained legally in the U.S. there will be a continued econontigertoe
poach the antelope in AfricaFOA Mem.in Supp. of Mot. to Intervene i8CIAction, ECF No. 11
at 11.

While an injury-n-fact may occur “when defendant adversely affects a plaingff’
enjoyment of flora or fauna, which the plaintiff wishes to enjoy again thmnessation of the
defendant actiong’ the injured party must also show causatimamely,that “the injury is fairly
traceable to thdefendant’s challenged conduct; and [] that the injury is likely to be redregse
favorable decision."/ASPCA v. Feld Entrfy’'Inc., 659 F.3d 13, 18 (D.C. Cir. 2011jiting Animal
Legal Defense Fund, Inc. v. Glickmd®4 F.3d 426, 332 U.S. App. D.C. 104 (D.C. Cir. 1998) (en
banc). This court in 2009ejected thdirst profferedbasis for standing due EOA'’s lack of
evidence that “eliminating the Rule (which regards cagtival antelope only) will have an effect
on the poaching of wild antelope and therefore has not shown causd&trents of Animals626
F. Supp. 2d at 109The court cited as “highly persuasive” the conclusion reachtéxibDistrict
Court for the Northern District of Californiahere Judge Walker in considering the standing as
plaintiffs of the instant DOWproposed intervenors, discounted ttieory” that “the Rule sent a
signal that hunting antelope was acceptable and that this signal would cause touatewild

antelope.” Id.
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Second, FOA claimeith 2009thatthe exemption injured the organization’s members’
aesthetic interests in viewirtlge Three Antelope speciesaaptivity, butthis court in 2009ejected
this basis as unsupporteldl. at 110.

Finally, and mostelevant to the instant case, FOA argired009 that the organization had
standing based on amformationalinjury since section 10(c) of the EQ#eated a right to
information by requiring public notice and comment araseby-case basis of eagermit
applicationto engage in otherwise prohibited activity for endangered spedies permitting
process was obviated by the CaptbredExemptionand thereby resulted aconcrete injury
“because plaintiffs regularigomment on section 10 permitdd. at 112. This court agreed with
FOA, concluding that “plaintiffs have suffered an informational injury which confargisg to
challenge the [Captivbred Exemption] Rule under subsection 10(c) of the Alct.”at 113.

Similarly, the Cary court described the process required under Section 10(c), stating that:
“Published notice and public availability of information generated in connecttarvl0 permit
applications make meaningful the participation of interested parties in tresproicdetermining
whether to allow an otherwise prohibited activity witbpectto an endangered specie<ary,

2006 U.S. Dist. LEXIS 7857&t*31-32. The court concluded th&ection 10(c) protects the
informational interests of those who participate in firates$and “creates a right to information
sufficient to support standingId. at *34. Based upon the Complaint, in whiéhefenders has
alleged that it regularly comments on § 10 permits,” the court concluded that thés DAY

there was actual omminent, and that this organization had “standing to pursue its claim under 8

10(c)” 1d. at *338

8 The Cary court made no individual finding about standing for the instant proposedeintes other than DOW,
indicating that once one plaintiff had established standing, “[t]he ceed not consider the standingpttier plaintiffs

to claim a violation of § 10(c)."Cary, 2006 U.S. Dist. LEXIS 78573t *33 (citing Public Citizen vDep't of Transp,

316 F.3d1002, 101415 (9th Cir 2003) (We need only find that one petitioner has stagido allow a case to

proceed’), rev'd on other groundsb41 US.752 (2004)).While the standing of a single plaintiff may suffice to satisfy
the jurisdictional requirement of a case or controvessgArlington Heights v. Metropolitan Housing Development
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Notwithstanding the conclusions reached by two courts in 2006 and 2009 about the
informational standing of both FOA and DOW regarding FWS regulations under the E®A& for
Three Antelope species, SCI argues that these organizations do not have standimgtanthe
consolidated case for two reasomistst, SCI contends that the proposed intervenors have no
interest in the “conservation status and value of the U.S. captive populations” analr¢hieast no
interest in whether those herds ardidgted from the endangered species liISCI Opp. Mem. to
FOA Mot. to Intervenein SCIAction, ECF 14 at 8SCI Opp. Mem. to DOW-@posed Intervenors
Mot. to Intervenein SCIAction, ECF No. 18 at 9 (“This litigation is about whether those animals
should be classified as endangered in the first plH2@®W et al] has no entitlement to information
about a species simply because it is listed as endangerfexthe extent they claim an interest in
the U.S. captive-bred herds of the Three Antelope species in order to stop the poachithg of w
antelope abroad, SCI argues that@aey court and-riends of Animalgourt previously rejected
this causal connection and rejected standing on this ground. SCI Opp. Mem. to DOW-Proposed
Intervenors Mot. to Intervene, ECF No. 18 at 8-®laRed tahisargumentSClI further contends
that“[t]he listing status of these U.S. populations [of antelope] does not, by giselfithe
proposed intervenors] a legally protected interest in access to informatidmadbers of these
populations. By the same token, [the proposed intervenors] will suffer no harm toy legall
protected interest if [SCI] succeeds in this litigatend the U.S. populations are removed from the
endangered species listld. at 2.

FOA argues, howevethat “[b]y delisting captivebred herds, those ranchers [with captive-

bred herds] will no longer have to show contribution to the conservation of the species!, ther

Corp., 429 U.S. 252, 26& n. 9 (1977)“Because of the presence of this plaintiff [with standing], we need msfd=r
whether the other individual and corporate plaintiffs have standingiiotain the suit.”)Watt v. Energy Action
Educational Foundatio54 U.S. 151, 1601081)(“Because we find [that one of tti@ee plaintiffgroups] has
standing, we do not consider tharsding of the other plaintiffs),'the law is not clear whether each proposed intervenor
must establish standing, although the parties appear to amgstariding for each orgamation. Rule 24(a) applies the
requirements for intervention to “anyone” seeking to intervene huod, by its terms, requires each proposed intervenor
to satisfy the foufactor test.
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ranclers have incentive to do so. Such a ruling will injure FOA’ past work and future endeavors
protect the species and bring them backnfreear extinction in the wild. FOA Mem. in Supp. of
Mot. to Intervene ir8CIAction, ECF No. 1lat 13. Similarly, the DOW-proposed intervenors
asserthat the plaintiffs’ effort to overturn the endangered listing status of captive members of
these speciegepresentsd backdoor attempt to avoid the statutorily required permit scheme
embodied in section 10 with respect to captive members of these antelope species, and to
circumvent the ruling Proposed Defendant-Intervenors obtained from Judge Kenrfedgrds of
Animals v. Salazar626 F. Supp. 2d 102 (D.D.C. 2009)PDOW-Proposed Intervenors’ Mem. in
Supp. of Mot. tdntervene inSCIAction, ECF No. 13t at 2 They argue that this would undercut
the proposed intervenors’ “enforceable right to all of the required information fldvamg[the
statutorily mandated Section 10 permit application] process so that they aainghdby

participate in the Section 10 procesdd. at 16.

As an initial matter,ite Court need not decide on a motion to intervene the métite o
argument whether de-listing the U.S. captive herds of the Three Antelope spad@sontribute
to, or adversely affect, the conservation of this species. The crux of SCtismpasthat the
proposed intervenors have “no entitlement to information about a species simply lieisdisted
as endangered,” but only “when an individual decides to seek permission for an exeraption fr
prohibitions limitingthe take of members of these specie€SCIMem. in Opp. tdOW-Proposed
Intervenors’ Mot. to Intervene IBCIAction, ECF No. 18t 9;see als&ClIMem. in Oppto FOA
Mot. to Intervenein SCIAction, ECF No. 14 at 15 (“FoA is not entitled to any type of information
or comment opportunities simply because the three antelope species asslstedngeredhe
only time FOA might be entitled to information or an opportunity to comment is if an individual

seeks a permit for an exemption from ESA take prohibitions.”).
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SClmade this argument before it filed its preliminary injunction and beforE\tW@Action
was consolidated with tHeCl Action. Now, howeverat least part of the relief sought in these
consolidated cases is to find invalid the Final Rarld set aside the cabg-case permitting process
to which the proposed intervenors obtain infolioratritical to their missionsindeed, that is the
relief sought in the pendingeliminary injunctiormotions filed by SCI and EWA, which seek to
set aside the Final Rule and keep in placestaiis qudCaptive-bred Exemption. Bo#OA and
DOW have demonstrated their “concrete and particularized interest in the adoéssrtation
under section 10(c) of the ESA and in the wild antelope that remainteciad until the Service’s
Final Rule, which is under attack in this action, goes into effdeé@A Mem.in Supp. of Motto
Intervene inEWAAction, ECF No. 34 at 13)OW-Proposed Intervenors’ Mem. in Supp. of Mot.
Intervene inSCIAction, ECF No. 13-1, at 17 (setting aside Final Rule aacht\jing] captive
members of the three antelope species fronE®®’s protection . . . would concretely injure
Proposed Defendamttervenors’ organizational interests in the critical infornratim which they
are statutorily entitled under Section 10, as well as their interests in meamipgititipating in
the Section 10 process”Y.his clearly implicates the same informational injury that two district
courts previously concludad 2006 and 2009 was dudent to confer standing on FOA and DOW.
This Court finds the thorough analysis performed by those two judges persuasiaadhecacks
the same conclusion that FOA and DOW would suffantormational injury if the plaintiffs’
succeed in setting aside the Final Rule.

This conclusion finds support in tihecent DC. Circuit decision inASPCA v. Feld Entit
Inc.,659 F.3d 13 (D.C. Cir. 2011)he D.C. Circuit recognized thatd' denial of acess to
information can work an ‘injury in fact’ for standing purposes, at leastevh statute (on the
claimants’reading) requires that the information ‘be publicly disclosed’ and there ‘is mnreas

doubt their claim thatie information would help them.”’ASPCA v. Feld Entm’t, Inc659 F.3dat
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22 (quotingEthyl Corp. v. EPA306 F.3d 1144, 1148 (D.C. Cir. 2002) (quotiteC v. Aking524
U.S. 11, 21 (1998))In Feld, the DC Circuit found that the plaintiff did not have informational
standing to sue a private defendant for its treatment of elephants on the attdme@tgthat the
defendant should have obtained a permit under ESA’s Section 10 and, in the course of the
permitting process, the defendant would have disclosed information which would then hrave bee
available to the plaintiff ASPCA vFeld Entm’t, Inc.659 F.3d at 22-23. The court determined that
the plaintiff sued under a different ESA section, which did not “directly enthkeptaintiff to any
information, and that the defendant, as a private person, in any case had no obligatiodl¢o provi
information to the plaintiff.Id. at 24. Section 10’s disclosure requirements, the Court noted, are
“triggered only in the context of an ongoing permit proceeding and intended, not to providd a broa
right to information about the activities of any person engaged in a taking, but toratogsted
parties to commnt on and assist the Secretargvaluation of permit applicationtd. at 23-24
(citing 16 U.S.C. 8§ 1538 (requiring the Secretato “invite the submission from interested parties
... of written data, views, or arguments with edfo the [permit] applicatio)). The Court
acknowledged that Section 10(c) would entitle the plaintiff to information retéiy¢heFWSas
part of a permit application, but absent such an application or even a requiremertt fom suc
application, the plaintiff could not establish informational standing. Notably, the Cltadt
Friends of Animals v. Salaza#26 F. Supp. 2d at 111 for its “finding informational standing where
plaintiffs alleged that the Fish and Wildlife Service violated section 10(cjdmguydgating a rule
that eliminated permit requirements fakings of certain antelope ASPCA vFeld Entm't, Inc.,
659 F.3d at 24.

As a secondeason for denying the pending motions by the DOW-proposed interveirs,
argues vigorously thahe DOW-proposed defendant-intervendad to demonstrate an injwin-

fact since theyrely solely” on three-year oldleclarationgreviously submitted in another
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proceeding that contain “outdated” data and, in fact, incorrectly idévisifyFascione as being
associated with DOW when she ismemployed by a different organizatioBClMem. in Opp.to
DOW-Proposed Intervenors’ Mab Intervenan SCIAction, ECF No. 18 at 11. SCI’s point is
well-placed. An injury-in-fact must be not onlycbncrete and particularizgdut also “actual or
imminent.” The DOWProposed Intervenors counter that notwithstanding the @a@8 of the
declarations, thériends of Animalslecision as well as the declarations contain langunatyeating
“routine” or “regular” activity of the organizations that “demonstratertbeganizational interests
in these issues are not ‘outdatedDOW-Proposed Intervenors’ Reply to SCI Opp. MeBCF
No. 21 at 7. The Court is not persuad®dhile DOW cured the defect in its untitgeleclaration
by submitting a declaration that makes clear thatabts attested to three yeago remain in
effect,seeSenatore Declattesting to continued truth ofatters contained in declaration of Nina
Fascione)neither HSUS or Born Free USA have done the sarhe.absence of any evidence in
the record regarding the “imminence” of the injury to HSUS or Born Free igf&#al to their
ability to establish standing or their satisfaction of the second and third factotefmention of
right requiring a showinghat they have a sufficiently curreinterest which woulde impaired
should plaintiffsprevail in this action.

The Court concludes that, consistent with the findings of two courts in prior litigation
involving the same Three Antelope species, both FOA and DOW have informational standing
this matter.In addition, for the same reasons that these proposed intervenors have informational
standing they also have an interest in obtaining information under section 10(c) tbat coul
potentially be impaireghould plaintiffs prevail. Thus, both the second and third requirements of
Rule 24(a) are satisfied by FOA and DOW

With respect to the lastvo requirements of the fodactor testSCI does not raise any

dispute about whether the proposed intervenors have met the requirements of sroelines
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inadequate representation, and the Court concludes that those twomeqtsrare satisfiedBoth
FOA and the DOWproposed intervenors moved to intervene inS@&Action approximately three
months after the Complaint was filebout one month after the FVliled its answerandbefore
anydispositive motions were filed. Thubgir participation as defendaimtervenors will not lead
to prejudice or delay the proceeding3t. In re Endangered Species Act Section 4 Deadline Litig.
277 F.R.Dat8 (denying motion to intervene I3Clbecauseinter alia, settlement agreements
werepending and SCI’s stated purpose in seeking to intemwando delayesolution of the case
andprejudice FWSability to comply with the settlemetgrms).

Finally, while the interests &fOA and DOWas defendanintervenorsare clearly aligned
with the Federal Defendants in this action, they have a legitimate basméarc over the
adequacy of the representation of their interests, in view of thel@nigthylitigation by these
proposed irgrverors against theWS and the necessity of a court ordefai@e the BWVS to remove
the Captive-bred Exemption. The Court is cognizant in reaching this conclusion tbhatdée of
showing inadequate representation is “minim@tBovich v. United Mine Wa&ers 404 U.S. 528,
538 n.10, (1972), and “not onerouddimond v. District of Columbiaz92 F.2d 179, 192 (D.C. Cir.
1986), particularly where the proposed intervenors’ interests may be “mooevrsard parochial”
than that of Federal Defendants, whosespective is necessarily on the broader public interest.
Fund for Animals, Inc. v. Nortoi322 F.3d at 737.

The Court has determined ti&DA and DOWmay intavene of right under Rule 24(2)(

and therefore will not consider theaiternative basis fquermissive interventiof.

° The Court declines to exercise itsatition to grant the alternative motion of HSUS and Born Free USA for
permissive intervention under Rule 24(b)(1)(BYhether standing is required for permissive intervention in this Circuit
is an unresolved issué&eeln re Endangered Species Act SattoDeadline Litig, 277 F.R.D. 1, 8 (D.D.C. 2011

re Vitamins Antitrust Class Actiong15 F.3d 26, 3B2 (D.C. Cir. 2000)In re ESA Litig, 270 F.R.D. at 6, n.5

As noted, these two organizations have not established standing. In anytevémeeyear old declarations these
organizations submitted in support of their motion raise serious questather theyurrentlyhave a strong interest at
stake in thisitigation and, to the extent they do, their interests will be adequataigsented by FOA and DOW.
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1. CONCLUSION

For the reasons explained above, the Court grants the motions to interfeiedd of
AnimalsandDefenders of Wildlifeand denies the motions to intervene of The Hwrfaociety of
the United Stateand Born Free USABoth Friends of Animals and Defenders of Wildlgkall be
defendant-intervensrwith respect to the consolidated cages defendant-intervenors, they shall

adhere to the schedules that apply to the FWS. An appropriate Order will accompany t

Memorandum Opinion.

DATED: March 23, 2012 ISl . Loyt A et
BERYL A. HOWELL
United States District Judge
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