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MEMORANDUM OPINION

The plaintiff, Educational Assistae Foundation for the Descendants of Hungarian
Immigrants in the Performing Arts, Inc. (“Foundation”), brings this action under 2€U.S
8§ 7428 (2006against the United States for a declaratory judgrneding that the Foundation is
a taxexempt orgazation under 26 U.S.C. 8 501(c)(3) (Supp. 2011). Following the submission
of the parties’ Joint Report, the Court ordered the parties to file briefisinegahe appropriate
scope of review in an action challenging an exemption revocation under 26 U.S.C. § 7428. Upon
careful consideration of the submissidnysthe partiesand the oral argument held Getober
17, 2012, the Court concludes that the standard of review to be applied in this proceeding is de

novo, and that the scope of the Court’s reviewat limiied to the administrative record.

! The Court considered the following submissions in rendétindecision: (1) the Plaintiff's Memorandum
Regarding the Standard and Scope of Review Including the Scope of Raeiscovery (“Pl.'s Mem.”), (2) the
United States’ Revised Memorandum Regarding Scope of Review in 26.18.%428 Declaratory Judgmt
Action (“Def.’s Mem."), (3) the Plaintiffs Memorandum in SuppoftRiaintiff's Position in the Joint Report
(“Pl.’s Mem. Joint Report”), and (4) the Amended Complaint for Deaayatudgment (“Am. Compl.”).
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I.BACKGROUND

In a letter date@®ctober 29, 2004, the Internal Revenue Service (“IRS”) recognized the
Foundation as a tax-exempt organization under 26 U.S.C. § 501(c)(3). Am. Com{dDef. k6;
Mem. at 5 The materials submitted by the Foundation in support of its request for tax exempt
status indicated thatwas created to provide scholarshipsndividuals who are the descendants
of Hungarian immigrants who had participated in the performing ageD&.’s Mem. at 5;
Pl’s Mem. at 2. The IRS subsequently commenced an audit of the Foundation’s 2005 tax return
in order to investigate whether the organization was operating consistéhtiis stated
purpose, Am. Compl. T @jtimatelyconcluding that the Foundation wa®ated in order to
avoid paying estate and generation-skipping taxes on the estate of one individisga&chiller,
and to finance the eduda of Mr. Schaller’s relatives, Def.’s Mem. at 5-6.

On November 13, 2009, the Foundatreceived a letter from the IRS propusto
revoke its tax exemptionvhich included a Report of Examination explaining the basis for the
IRS’ proposed revocatiorlGeeAm. Compl. § 10; Def.’s Mem. at 8. The Foundation
subsequently filed a protest to the proposed revocation and requested consideratidR®y the
Appeals Office. AmCompl. § 11; Def.’s Mem. at 8. The Foundation contendsatitae
administrative appeals conference it “refuted each material fact of the IR® oépo
examinatior’. Am. Compl.  11. The United States asserts that the Foundation did not provide
the IRS with any additional documentation to support its claims in either its protesofiling
during the appeals conference. Def.'s Mem. atl@e IRSissued a final adverse téemination
regarding the Foundation’s tax exemption, giving the following as the reasds for i
determination:

[The Foundation] [is] not described in section 501(c)(3) since [it] do[es ]not eperat

exclusively for an exempt purpose. [The Foundatiopgslanot serve a public interest
but serve[s] private interests to a more than insubstantial degree. [The Fanispati
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grants of scholarships in 2005 and 2006 were made only to descendants of the nieces and
nephews of Julius Schaller.

Am. Compl. Ex. C at 1. The IRS applied the revocation of the Foundation’s exemption
retroactively tobecember 24, 2003d. It is undisputedas indicated at the October, ZD12
motion hearing, that the Foundation was not represented by counsel during the proceedings
before the IRS.

The Foundation filed suit in this Court under 26 U.S.C. § 7428 seeking a declaratory
judgment finding that it is a tagxempt organization under 26 U.S.C. § 501(c)(3). Am. Compl.
1 1. Pursuant to the Court’s July 19, 2012 order, Federal Rule of Civil Procedure 26(f), and
Local Civil Rule 16.3(c), the parties filed a Joint Meet and Confer Statereedpiat Report by
the Parties at 1, in which they noted their disagreement about whether the Reiatiswas
limited to the administrateyrecordjd. at 3-6. The Court subsequently ordered the parties to
simultaneously submit briefs addressing the applicable scope of review ¢agbis Order,
August 9, 2012.

The parties agree that the applicadtEndard of reviews de novo, Pl.’s Memat 5-6;

Def.’s Mem. at 2, but part ways regarding whether the scope of review is confined to the
administrative record, Pl.’'s Mem. at 5; Def.’s Mem. afThe Foundation further argues that it is
entitled to conduct discovery because the Court isimited to the administrative record. Pl.’s
Mem. at 13+12. The Court held oral argument on the issue and reserved ruling at that time
pending the issuance of this opinion.

[1. ANALYSIS

The Foundation brings this action under 26 U.S.C. § 7428, whiclies@ declaratory
judgment remedy in the case of an “actual controversy invehl/dgy a determination by the

Secretary (A) with respect to the initial qualification or continuing qualification of an



organization as an organization described in section 501(c)(3) . . .” and vests concurrent
jurisdiction over such an action in the United States Tax Court, the United StatesfCour
Federal Claims, and the United States District Court for the District ohtiéu 26 U.S.C.
§ 7428(a).“A determination with respect to a continuing qualification” includes “any
revocation.” Id. A declaratory judgment “shall not be issued” under § 7428 unless the court
determines that the plaintiff has exhausted its administrative remedies beftrS thé. §
7428(b). Section 7428 also provides that “a subpoena requiring the attendance of a witness at a
trial or hearing may be served at any place in the United States” in an actightidrothe
United States District Court for the District of Columbld. § 7428(d).
A. Applicability of Tax Court Rulesand Practice

As an initial matter, the Foundation contends that the Court should fiblovules
governing declaratory judgment actions under § 7428 adopted by the United States Tax Cour
SeePl.’'s Mem. at 6. The Foundation argues that Congress intended for this Court and tthe Unite
States Court of Federal Claims to “accord special weight” to the rules andymexefithe Tax
Court because at the time 8§ 7428 was enacted, the Tax Court had already promutgated rul
governing declaratory judgment actiomsrsued in that courtid. The United States notes that
the Tax Court Rules are not binding on this Court and does not explicitly urge the Court to adopt
them in this proceedinggeDef.’s Mem. at 2, 10, but repeatgdeferences the Tax Court Rules
and uses them to support its own argumesasid. at 2-3, 10, 11.

The legislative history of § 7428 supports the Foundation’s position that Congress
intended that this Court and the Court of Federal Claims give special weight @oliexrules
andits precedent in this are&hortly before the enactment of § 7428, Congress had created a
declaratory judgment remedy regarding the qualification of employee retit@haas and

vestedurisdiction in the Tax CourtSeeH.R. Rep. No. 94-658, at 283 (197&printedin 1976
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U.S.C.C.A.N. 2897, 3179. The House Report discussing the creation of the declaratory
judgment remedy under § 748tates:
by the time the provisions of this bill become effective, the Tax Court will haslenore
than a year of experienae Federal tax declaratory judgment proceedings. In view of
that fact, and because of the desirability of a body of national unified preceaemts,
committee suggests that the district courts give special weighkt€dart precedents
developed in this area.
Id. at285, 3181. Both the House and Serrapors state furthethat the courts should develop
rules regarding the burden of proof in declaratory judgment actions, and thefinsatir as is
practical, thos rules should conform to the rules that the Tax Court develops with regard to
declaratory judgment suits as to retirement plangler Section 7476 of the Coddd. at 285—
86, 3182; S. Rep. No. 94-938, at 588 (197&)rintedin 1976 U.S.C.C.A.N. 3439, 4012.
The Court of Federal Claims and otineembes of this Court have treated the Tax Court

Rules as persuasive authority in their consideration of the appropriate scepewt SeeBig

Mama RagInc.v. United States, 494 F. Supp. 473, 474, 474 n.1 (D.D.C. 1979), rev'd on other

grounds, 631 F.2d 1030 (D.C. Cir. 1980) (citing H.R. Rep. No. 94-658 and S. Rep. N0)94-938

Incorporated Trustees of Gospel Worker Soc'y v. United States, 510 F. Supp. 374, 377 n.6

(D.D.C. 1981)Animal Prot. Inst. Inc. v. United StatesNo. 609-77, 1978 WL 4201, at *2«Ct.

Cl. Sept. 19, 1978riting H.R. Rep. No. 94-658 and S. Rep. No. 94-938) Matthew Publ’g,

Inc. v. United States, 41 Fed. CI. 142, 145-46 (1988hg Animal Prot. Inst.1978 WL 4201,

at *3, *4). In accordance with Congress’ expressed suggestion and in line with theagther
authorities cited above, this Court will also consider the Tax Court Rules andemeasd
persuasive authority and apply thénsofar as practicable in thiase.

Tax Court Rule 217(a) sets forth the following procedures for disposition of declaratory

judgment actions under § 7428:



Disposition of an action for declaratory judgment which involves . . . the initial
gualification or classification of an exempt organizationwill ordinarily be made on
the basis of the administrative record . . . . Only with the permission of the Court, upon
good cause shown, will any party be permitted to introduce before the Court any
evidence other than that presented before thenkt&evenue Service and contained in
the administrative record as so defined. Disposition of an action for declgatgnyent
involving a revocation . . . may be made on the basis of the administrative record alone
only where the parties agree that such record contains all the relevant facts anchthat s
facts are not in dispute.
Tax Court Rule 217(a), 68 T.C. 1047-48 (1977) (“Rule 217 (ajf)phasis added)Under Rule
217(a), a court is limited to consideritige administrative record in an actiseekingnitial
qualification for taxexempt status, but is expressly prohibited in an action concerning revocation
of an exemption from making a determination “on the basis of the administrativd edonée,
absent agreement of the parties as to ths fammtained in the administrative recof&keeid.
This explicit distinction between actions involving initial determinations hasge concerning
revocations igxplainedin the note to Rule 217(akhich state
The distinction in treatment under thisllR for cases involving a revocation results from
the difference in processing of such cases by the Internal Revenue Service, wallgh us
bases its determination of revocation on its own investigation rather than pyirgtee
facts asserted by the@ant and which go into the administrative record in other cases.
Note, Tax Court Rule 217(a), 68 T.C. 1048 (197Npte, Rule 217(a)”)
The distinction set forth in Rule 217(a) is consistent with Tax Court practice. In a
challenge to an initial qualification, the court’s review is limited to the administrateed@nd

the plaintiff cannot submit additional evidence for the court’s consideration with@tinga

stringent “good cause” standard. Nationalist Movement v. Comm’r of Internal Revddie

T.C. 558, 572—-73 (1994); Houston Lawyer Referral Serv., Inc. v. Comm’r of Internal Revenue,

69 T.C. 570, 573-74, 577-78 (1978). In contrast, in a proceeding regarding the revocation of an
exemption, the Tax Court allows a trial on the merits and considers evidence outkele of

administrative recordSee, e.q.Tony and Susan Alamo Found. v. Comm’r of Internal Revenue,




No. 39921-85X, 1992 WL 49774, at *1 (T.®ar. 18, 1992) (citing Rule 217(a)); Universal

Church of Jesus Christ, Inc. v. Comm'r ofdmal RevenueNo. 5759-82X, 1988 WL 12612, at

n.2 (T.C. Feb. 23, 1988); Va. Educ. Fund v. Comm’r of Internal Revenue, 85 T.C. 743, 748, 753

n.6 (1985) seealso2 Gerald A. Kafka & Rita A. Cavanaghitigation of Federal Civil Tax

Controversies 1 21.02[8] (2d ed. 1997) (declaratory judgment proce@&uwofgng initial
gualificationaregenerally resolved on the administrative record but “because revocation cases
generally involve unresolved factual disputes, a full trial unlimited by the astraitnverecord
is typical in those cases”)The Court now turns to the application of Rule 217(a) in the instant
case.
B. Standard of review

The Court agrees with the parties tatnovoreview is the applicable standard of review
in an action under 8 7428 chlalging the revocation of amganization’s tax exempt statuslse
of ade novo standard of review in revocation challenges comports with the distinction drawn in
Rule 217(a) between cases involving initial determinations and those involving remecati
which a court is not limited to the administrative record unless the parties agreébeafatds in
the case.SeeRule 217(a). Furthermore, the Court’s application of de meview in this action

is consistent with otharourts that have considered the issB8eeFreedom Church of Revelation

v. United States, 588 F. Supp. 693, 695 (D.D.C. 1984); Incorporated Trustees, 510 F. Supp. at

377 n.6;Big Mama Rag, In¢.494 F. Supp. at 474. The Cqultereforedeclines to adopt the

standard set forth i8t. Matthew Publishinghe only case to depart from this positibecause

in holding that “[t]he standard of review is deferential,” 41 Fed. Cl. at 145, the coad ol
cases involving an initial determination of taxempt status. As describedRnle 217(a)a
court’s review of an initial determination is confined to the administrativerdesnd thuss

deferential, whereas the court’s review of a revocation is not so limited.2Rt{a) and prior
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judicial authority having employed the de novo standidnid,Court deems it appropriate to
adhere to the majority approach, as the parties élgee@ourt should do.
C. Scope of review

The parties disagree, however, on whether this Caentisw of the revocatiodecision
should bdimited to the admiistrative record. The Foundation argues that under Rule 2it7(a),
is permitted to present evidence outside of the administrative record beaaes® ot agree
that the record “contains all tlhelevant facts and that such facts are not in dispute.” Pl.’'s Mem.
at 6-7. The Foundatiorelies oncasedrom the Court of Claims, the Tax Court, and other
judges of this Court permitting consideration of evidence outside of the adatimestecord in
proceeding challenging revocatioof tax exempt statugss well as tax litigation treatises
espousinghe same.ld. at 79.

While the United States acknowledgbat Rule 217(a) permits supplementation of the
administrative record in a revocation challenge, it contends that supplemerdatatn i
approprateunder thecircumstancesf this case Def.’s Mem. at 2. The United States argues
that the purpose of permitting supplementation under Rule 217(aallswothe United States to
support its revocation with information outside of the administrageerd thatvasgleaned
from its investigation prior to a proposed revocation, and therefore, a plaintiff isrnottpd to
present evidence outside of the administrative record unless the Unitedr&&atds to do so.

Id. at 2-3, 9, 11. A plaintiff is so constrained, the United States argues, because 8§ 7428 requires
the exhaustion of administrative remedies, and #mysintroduction of supplemental material

would violate the exhaustion requiremeid. at 9-12. The United States also marshals sttppo

from case law in this area for p®sitionthat review in a revocation challenge is generally

confined to the administrative recorttl. at 10 (citing St. Matthew Publ'g, 41 Fed. Cl. at 145;

Airlie Found, Inc.v. United States, 826 F. Supp. 537, 547 (D.D.C. 1993)). The United States
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notes in its brief, as it reiterated at the headngcope of reviewthat its concern is théte
“plaintiff may attempt now to submit materials that it did not provide during the auditiogdur
the appeal on alleged facts nevertheless covered during the audit/appeahgdieer there were
additional ‘scholarship’ recipients solicited by plaintiff during 2005 or 2008).’at 13.

The Court agrees with the Foundation that the plain language of Rule 217(a)
conemplates theonsideration of evidence that is not contained in the administrative record
when the parties do not agree “that such record contains all the relevaanfhtts such facts
are not in dispute,” and that the Rule does not, by its terms, provide for supplementatidan only a
the option of the United StateSeeRule 217(a).Furthermore, the Note to Rule 217(a) does not
support imposing such a limitation on the supplementation permitted by the Rule. Thk Unite
States argues that the Note’s explanation of the difference in treatment betwbsargekab
initial determinations anthose involving revocations, which typically arfsem the IRS’
investigation in revocation actiori$avors the Internal Revenue Service by allowing it to rely on
documents in a revocation action that the Service has obtained based upon its owmtilowvestig
that it may not have transmitted to the organization, and which may contradichhatied in
the organization’s submissions to the Service.” Def.’s Mem. at 11. The Court finds this
interpretation unpersuasive. The Note explains thatniinitial determination, the IRS accepts
the facts stated by the applicant for an exemption as true, whetbag@vocatiorrontext the
IRS’ decision is based on its own investigation. Note, Rule 217(a). This does not sudggest tha
Rule 217(a) “favors the Internal Revenue Servies,argued by the United Statbst rather that
the parties may disagree about the relefasts and whether the investigation uncoveiédfa
the relevant factsThe Note to Rule 213(a), the rule governing the filing of an answer in a

declaratory judgment actionpnfirms this understanding of Rule 217:



In [revocation] cases, the Service need not rely on the factual assertionpetitiba
but rather is in a position to make its independent evaluation of the facts, and disputes as
to the facts may result in the action before the Court. A trial, therefoyehenaecessary
to resolve these factual disputes.
Note, Tax Court Rule 218), 68 T.C. 1041, 1043 (197 AeealsoNote, Tax Court Rule 213(b),
68 T.C. 1043, 1045 (1977) (noting that in revocation actions “there may be unresolved factual
disputes” that require “proof at a trial rather than the concession of facts@udiaish repect to
other cases’) This understanding of the Note to Rule 217(a)’s explanatialsesonsistent
with the Rule’s focus on factual disputes between the parties and the lack of aimg limi
language in the Rule itselSeeRule 217(a).
The Court’s consideration does not end with the language of Rule 217, however. To
bring an action under 8§ 7428, a plaintiff must first exhaust its administrativelieswveith the
IRS. 26 U.S.C. § 7428(b)(2). The statute contains no language further defining theiexhaust
requirement. The discussion of § 7428’s exhaustion provision in the House and Senate Reports
indicate that in order to satisfy this requirement, a plaintiff
must demonstrate that it has made a request to the Internal Revenue Seavice fo
determination and that the Internal Revenue Service has either failed toha,amted
adversely to it, and that it has appealed any adverse determination by a digtec¢bof
the national office of the Internal Revenue Service or has requested or obtaingt throu
the district director technical advice of the national office. To exhaust its athatines
remedies, the organization must satisfy all appropriate procedural requiseshéne
Service. For example, the Service may decline to make a dedtioniif the
organization fails to comply with a reasonable request by the Service to supply the
necessary information on which to make a determination.
H.R. Rep. No. 94-658, at 287-88, 3183-84; S. Rep. No. 94-938, at 590, 4014. The legislative
history contains no further discussion of Congress’ intent with respect to the eximausti
requirement.

The regulations governing the administrative appeals préaesbkallenging

determinations regarding an organization’s tax exempt status provide that exhander
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8 7428 will be accomplished when the organization satisfies “all administratiealagvailable
within the Service.”_Se26 C.F.R. 8§ 601.201(n)(7)(iv) (2012). An organization that has
received notice of a proposed revocation of its exemption must appeal the proposereimca
thelIRS Appeals Office by “submit[ting] to the key district director, within 30 dfags the date
of the letter, a statement of the facts, law, and arguments in support of its contiennmdiex.”

Id. § 601201(n)(6)(ii)(b). If the district director is not persuaded to chang®o#gion, it will
forward the appeal request and the case file to the Appeals Qfficdhe Appeals Office will
then “consider[] the organization’s protest and any additional information developedsardi
determination letterld. 8§ 601.201(n)(6)(ii)(c). The regulations specifically instruct that
“[o]rganizations should make full presentation of the facts, circumstances,gumdegnts at the
initial level of consideratiorsince submission of additional facts, circumstances, and arguments
at the Appeals office may result in suspension of Appeals procedures and refitreatage

back to the key district for additional consideratioid”

Since the Foundation represented to the Court during the hearing on the applaable sc
of review that it does not seek to present new arguments that were not presentedsduri
administrative appeal, the Court need not consider whether the exhaustion requirtegn&tz8
precludes ansideration of issues that were not raised in the proceeding before thEnRS.
Circuit has not had occasion to consider § 7428’s exhaustion requirement, sewl toaiftshat

have discussed the requirement have come to conflicting conclusionsimalA°rotection

Institute the Court of Claims held that the plaintiff could submit evidence outside of the
administrative record “[s]ubject to the reasonable restriction as to congliaticthe
requirement of section 7248(b) that plaintiff has made a bona fide effort to exbaust i

administrative remedies.” 1978 WL 4201, at *7. Conversely, in St. Matthew Publishing, the

Court of Federal Claims held that its scope of review was limited to the administesiovd r
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“[c]onsistent with principles of exhaustiaf administrative remedi¢'s41 Fed. Cl. at 145, and
thereforeconfined discovery to materials that were considered by the IRS ecitsah, 41 Fed.

Cl. at 147-48seealsoAirlie Found., 826 F. Supp. at 548 (holding ttte scope of review was

confined to the administrative record because the government did not raise any fppunds
revocation outside of those already discussed in the IRS’ correspondence witfatheabion
without further discussion).

This Court finds the approach takerAnimal Protection Institutenore persuasive, and

therefore holds that the exhaustion requirement in § 7428 does not bar a plaintiff frong offerin
evidence in support of arguments made below that was not presented to the IRS.ufidrg stat
language, legislative history, and federal regulations all indicate thanéfplaust avail itself
of all administrativeemediesvailableto it within the IRS. Aside from the instructiothat an
organization should make “full presentation of the facts, circumstasmeesrguments at the
initial level of consideration,” 26 C.F.R. 8 601.201(n)(6)(ii)(be statute, legislative history,
and regulations are devoid of alapguagendicating that a plaintiff will be barred from offering
additional evidence in a subsequéatlaratory judgment proceedin{n contrast, the subpoena
power granted in § 7428 contemplates that the district court will have the abdiyns$ider new
evidence.See§ 7428(d).

Moreover, he Tax Court rules referencedth approvaln the legishtive history of
8 7428 support this interpretation. While the rules in place for declaratory judgmesitsng
retirement plans only address initial qualification of retirement plans, thecaésmplate the
possibility of a trial “with respect tofactual dispute in the administrative record or to resolve
disagreement between the parties as to whether a particular item is a part etsrath ee
Prefatory Noteg4 T.C. 1177, 1178-79 (1975); Tax Court Rule 217(b), 1189, 1189 (1975) (in a

declaatory judgment proceeding, court will determine qualification based on admiivstr
12



record “and upon any additional facts as found by the Court if the Court deems thlasa tri
necessary”). The emphasis on the possibility of a trial to resolve factpatetidoetween the
parties in the Tax Court’s original rules involving declaratory judgment®raithe current
language of Rule 217(a) regarding the consideration of additional evidence irtimvoca
proceedings.SeeRule 217(a). The current Rule 217(a) similarly supports the Court’s
interpretation of the exhaustion requirement. The provision permitting considesbevidence
outside of the administrative record woblel flatly inconsistent witlg 7428 if consideration of
evidence outside of the record would violate the statute’s exhaustion requirdéiment.
supplementation would preclude the declaratory judgment action from proceediaifuier to
exhaust administrative remedi€djle 217(a)’s provision regarding supplementation in
revocation challenges would be rendered meaningless.

The court’s conclusion i8t. MatthewPublishing does not warrant a different result.

Although St. Matthew Publishing also concerned a challenge to a revocation o¢agtiex,

therethe court heldhat its review was confined to the administrative record, citing Animal

Protection Institut@nd two cases involving a challenge to an initial determinagnMatthew

Publ'g, 41 Fed. Clat144-45. The St. Matthew Publishiogurt cites a passage froamimal

Praection Institutewhichstates that the House and Senataimittee reportscontemplated

that the(taxpayer’s)case in the declaratory judgment proceed|imgthe Court of Claimsbe
primarily based upon the evidence presented by the organizationlRStHe Id. at 145

(quotingAnimal Prot. Inst. 1978 WL 4201, at *3falterations in the original)However, the

portions of the House and Senate Repiids are citeds support for this propositi@ctually

state that “[t]he court is to base its deteration upon theeasongprovided by the Internal

Revenue Service in its notice to the party making the request for a deteminabased upon

any new argument which the Service may wish to introduce at the time oftlie HiR. Rep.
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No. 94-658, at 285, 3181-82; S. Rep. No. 94-938, at 588, 4012 (emphasis added). The House
and Senate Reports, which referencerdiason<ited by the IRS for its determination, therefore

do not support the proposition for which they are citeinnmal Protection Institutewhich

concerns the evidengeesented to the IRS he St. Matthew Publishing court’s reliance on this

passage in drawing conclusions concerning the evideatenaybe considered in a revocation
challenge is therefore misplaced. Accordingiys Court declines to follow the reasoning of St.

Matthew Publishing regarding the scope of review in a revocation challenge.

Similarly, Airlie Foundation is inapposite. Althoughatcourt held that its review was
“confined to the administrative record,” the court did so in the context of the Unéess'S
argument that it was permitted to rely on reagonsevocation that were not relied upon by the
IRS in its previous communications with the organization. Airlie Found., 826 F. Supp. at 547—-
48. The court concluded that although the United States did not explicitly set fogtiotinels
that it now sought to rely on in the declaratory judgment proceeding in its previous
communications, the grounds at issue had been discussed, if not relied upon, in the
correspondenceld. at 548. Therefore, the court confined its review to the administrative record
based on its conclusion that the United States did not actually seek to introducethedtteere

outsideof the record Id. Airlie Foundationdoes nobroadly consider the parties’ ability to

present new evidence in a revocation challenge or contain a lengthy discussiba aftitse
particular circumstances at issue in ttede. Therefore, the Court finds that the reasoning of

Airlie Foundationis not applicable in the instant case, in which the plaintiff seeks to introduce

new evidence, notewarguments, in accordance with Rule 217(a).
The Court’s final consideration is whether general principles of adminrsttaw
warrant either a limitationrothe evidence that can be introduced in this proceeditigbthis

matter must beemandedo the IRS for its consideration of the additional evidence put forth by
14



the Foundation At the hearing on the scope of review in this case, the United Stgtesitrat

if the Foundation is permitted to introduce evidence outside of the administrative ireeor
proceeding before this Court, it should be required to show why it did not present the etodence
the IRS and that the Foundation made a reasonable investigation to find the eaidbadeane

of the administrative proceedingSeealsoDef.’s Mem. at 34 (arguing that the Court should
require the plaintiff to “(1) identify the fact it is attempting to support; (2) to shaivplaintiff
asserted thdact during the administrative process; and (3) to explain why the plaintiff did not
submit the proposed supplemental materials during the administrative prodess’tbhe

plaintiff may supplement the administrative record@he Foundation argued &ethearing that
the restrictions proposed by the United States have no support in the language2dfialler

in thecase law.

The Court does not find it appropriate to readgdeeralprinciples of administrative law
into the instant proceeding.h& United States’ suggested limitations on the Foundation’s ability
to present evidence are inconsistent with Rule 217(a), which does not contempkiehany
restriction of a court’s ability to consider additional evidence. Remand to $n@IBonsidethe
additional evidence adduced in the declaratory judgment proceeding would laelgimil
inconsistent with Rule 217(a), whiexpressly authorizahis Gourt to consider evidence outside
of the administrative record to address factual disputes. To hold that remand igireguire
general principles adddministrative landespite the governing Tax Court Rule’s contemplation
otherwise would render this provisiomeaningless Furthermore, remand to the agency to
address factual disputes is inconsistent with the subpoena power granted to this £3428,
which contemplates that thisoGrt may consider evidence outside of the administrative record.

Remanding the case to the IRS for consideration of the additional evidencelpbhafor

only been discussead one case. Ikreedom Church of Revelatiomformermember of this
15




Court remanded the case to the IRS to consider the supplemental information that the
organization sought to present at the request of the organization. 588 F. Supp. at 695. The court
thus did not consider whether remand wexpuiredbecause the organization sought it

voluntarily. Seeid. In contrastherethe Foundation expressly urged the Catithe hearingot

to remand the case to the IR& of concern about fair treatment by the agency and in order to

preserve its litigation resources. Thereféneedom Church of Revelation does have any

beaing on the Court’s decision in this proceeding.

The Court finds the reasoning_in Kappos v. Hyatt,  U.S. _, 132 S.Ct. 1690 (2012), to

be instructive in determining whether general principles of administratwarkaapplicable to

this proceeding even thougtyatt involved a different statute. Hyatt, the Supreme Court
considered whether the principles of administrative exhaustion limited tbduostron of new
evidence in an action in federal district court challenging decisions on pppdications by the
Patent and Trademark Office. U.S.at _,132 S.Ctat 1693-94. The agency relied on general
administrative law prinples to argue that a plaintiff is precluded from offering evidence not
considered by the agency in an action before the district court becausenitye stgrild be
afforded the initiabpportunity to consider the evidende. at 1696. The Court reasoned,
however, that application of general principles of administrative law wagppaigiate.|d. at
1697. The Court first noted that such limitations were not necessary to accomplisaltbe g
“avoidance of premature interruption of the administrgbiraeess” since the agency process was

already*complete’ Id. (quotingMcKart v. United States395 U.S. 185, 193 (1969)The

Court furtherstatedthat the governing statute did not provide for remand to consider new
evidence and that “there is no pressing need for such a procedure because eodigtriatlike

a court of appeals, has the ability and competence to receive new evidence and to act as a
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factfinder.” Id. Therefore, the Court reason¢kegenerabprinciples of administrative law were
nat applicable in that cade the proceeding before the district coud.

While this Court recognizes the differences between thisazadtbe proceedingn
Hyatt, it nevertheless finds that much of the reasonirtdyatt applies with equal force here.
The IRS process concerning the revocation of the Foundation’s exemption istegaple must
be under § 7428, and therefore application of the principles of administrative law vasisit
in accomplishing the goal of permitting the agency process to progress tetompMoreover,
the statute, legislative history, regulations, and Tax Court rules governin@gtiengeroceedings
do not address remand@ace anylimitation on the evidence that mag received by this
Court. To the contrary, Rule 217(a) expressly instriini$sCourt to consider evidence outside
of the administrative record if the parties do not agretheffiacts at issue. Finally, this Court is
competent to receive new evidence in the manner contemplated by Rule 217(&). Thes
considerations, although acontexdifferent than that before the Courthiyatt, indicate that
importation ofgeneraladministrative law principles in a declaratory judgment proceeding
challenging a revocation under 8§ 7428 is unwarranted.

[11. CONCLUSION

In accordance with the reasoniset forth above, the Court holds that dpplicable
standard of review in this proceeding is de novo and that the scope of the Court’s review is not
confined to the administrative record. The parties thayeforesubmit evidence to this Court
that was not considered by the IRS. In accordance with the Foundation’s regti@stst it
does not desire to hattee Court consider any argument that was not presented by the
Foundatiorduring the administrative processy evidence that is presented to this Court must
be in support of an argument made before the IRS, and the Court will strictly ecthstru

requirement in order to ensure that the exhaustion requirement in 8 7428 is not circumvented.
17



Finally, the paiies may conduct discovery as set forth by the Federal Rules of Civil Procedure
and the Local Civil Rules of this Coundowever, gscovery musbe strictly tailored tauncover
evidencesolelyin support of the arguments made before the IRSantbt be duplicative of
anyinformationalready contained in the administrative record.

SO ORDERED this 15thday ofNovember 20122

REGGIE B. WALTON
United States District Judge

2 An Order consistent with this Memorandpinion will be issued contemporaneously.
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