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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDITH CARTER,
Plaintiff,
V. Civil Action No. 11-01584 (BAH)
Judge Beryl A. Howell
BANK OF AMERICA, N.A,, et al,

Defendants.

MEMORANDUM OPINION

The plaintiff, Judith Carter, brought this lawsuit in the D.C. Superior Court againkt Ba
of America, N.A. (“Bank of America” or “BOA”), Freedom Mortgage Corpaat(“Freedom
Mortgage”), the Mortgage Elgonic Registration Systems, INCMERS”), and the attorney for
Bank of America (identified as John Doe) (collectively, “the defendahtalleging multiple
grievances related to a 2004 mortgage refinancing, the subsequent ddregblafrtiff's
application for a loan modification, and alleged foreclosure proceedings omaifEfis home.
Specifically, the plaintiffs Amended Complaint (“Am. Comp].BCF No. 17, includes twenty-
one causes of action, includingter alia, for violations of the Truth in Lending Act (“TILA"),

15 U.S.C. 8 160%t seq, the Real Estate Settlement Procedureq’RESPA”), 12 U.S.C. §

2605(b)(2)(A), the Racketeer Influenced and Corrupt Organizafion§RICQO”), as well as for

! The plaintiff's original Complaint also named as defendants Biermaesi6g, Ward & Wood, LLC and Bank of
America Home Loan Servicing, L.P., Bank of America, N@eeECF No. 11, at 4. Both of those parties were
subsequently terminated as of October 14, 2011, when the plaietififdr Amended Complaint, which is the
operative complaint in this action, naming as defendants Bank of ean®&ERS, and Freedom Mortgadggee

Am. Compl, ECF No. 17. Neither the Complaint nor the Amended Complaintsidmettorney for Bank of
America (or John Doe) in the case caption. The Amended Complaint statesehahat, “Defendant, John Doe,
attorney for Bank of America, is being sued forwension, aiding and abetting, conspiracy, joint venture, and are
[sic] further believed to be acting at the request of one or more of the Defend#oreclosing on the Subject
Property . . . .” and also states that “Defendant Attorney is beimgfeuattorney malpractice.’ld. 1Y 910.
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common law fraud, gross negligence, unfair and deceptive business practices, anabilgg)
unjust enrichment, predatory lending, and wrongful foreclosure.

Pending before the Court are motions to dismiss from defendant Freedom Mortgage, ECF
No. 18, and defendants Bank of America and MERS, ECF No. 20. For the reasons explained
below, the Court will grant both motions to dismiss.
l. BACKGROUND

A. FACTUAL ALLEGATIONS

The plaintiff's 56-page Amended Complaint, with 316 numbered paragraphs, is
purportedly focused on an action “[arising] out of Defendants’ fraudulent sale of gag@ito
Plaintiff Judith Carter, the fraudulent foreclosure of that mortgage, [andjaih@uient denial of
a [Home Affordable Modification Program (HAMP)] agreement.” Am. Comfl. fThe
essene of this lawsuit,” the Amended Complaint explains, “is that the profit center of the
mortgage bond business for Bank of America drove the granting of this mortgageaiioniof
state and federal law.Id. § 22 Unfortunately for the plaintiff, the miended Complaint seems
to be more focused on providing a colorful narrative of the mortgage®dhiais articulating

plausible, or even comprehensible, factual allegations directly relevéhe plaintiff's claims.

2 The plaintiff states the “essence” or the “crux” of the lawsuit difféyentdifferent parts of her pleadings, which
makes it difficult to understand what exactly the plaintiff is alleging h&he plaintiff states in her Opposition to
the motions to dismiss, for example, that the “crux of Plaintifgém is that she was charged fees in excess of
market rates, lured into a complex mortgage scheme that was likelys® aefault and not provided with standard,
and required, notices.” Plaintiff Judith Carter’s Objection to MottorBismiss by Freedom Mortgage, Bank of
America and MERS (“PI's. Opp’n” or “Opposition”), ECF No. 26, at 3. Latethie Opposition, the plaintiff states
that the “exact claims against Defendants BANK OF AMERICA and MERS ar¢hitre was an offer and
acceptance of a loan modification agreement that was violated by BANK ORRABAE" 1d. at 10.

% The plaintiff's Amended Complaint, for example, compares securitizatitre mortgagéndustry to the selling of
shares of a Broadway show in the Mel Brooks movie ‘The Producekar” Compl. 1 2£5. As the plaintiff
explains, “[b]oth the banks and the characters in the Mel Brooks movie bamkieel ®ame belief: the underlying
marketpace would not change. In ‘The Producers’ the bet was that most Broatwag fail. In the mortgage
industry, the bet was that demand for housing and mortgages wanldfoliever. On the whole, the characters in a
Mel Brooks movie were more realistitan the best and brightest in our banking industtg.™ 24



To the extent that the Court can decipher the factual allegations specifiteignt to the
plaintiff's claims from the rambling and internally inconsistent Amended Compiaunéws
them in the light most favorable to the plaintiff, as it must at this stage of the procecsizeg
Aktieselskabet AF 21. November 2001 v. Fame Jé&sF.3d 8, 15 (D.C. Cir. 2008) (quoting
Kassem v. Wash. Hosp. C%13 F.3d 251, 253 (D.C. Cir. 20083ge also Atherton v. D.C.
Office of the Mayqr567 F.3d 672, 681 (D.C. Cir. 2009).

The plaintiff's daims arise from a 2004 home loan refinancing transaction for a property
the plaintiff owned at 445 17th Street SE, Washington, D.C. 20003, the plaintiff's subsequent
efforts to qualify for a loan modification, and foreclosure proceedings thabmaot lave been
initiated on the plaintiff's propertyld. 1 36-37, 43.

1. Mortgage Issued to the Plaintiff

On August 16, 2004, the plaintiff closed on a $318>58finance mortgage for her home
at 445 17th Street SE with Freedom Mortgalgk.{ 76;Mem.in Supp. of Defs. Bank of
America and MERS Mot. to Dismiss Pl.’s Am. Compl., ECF No. 20 (“Defs. BOAERS
Mem.”), Ex. A, at 1.0ut of this loan amount, it appears from the loan settlement statement that
$228,466 was disbursed to pay in full an existing loan, while $80,042 appears to have been
disbursed to the borrowe6eeDefs. BOA& MERS Mem., Ex. B. The loan appears to have
been a thirtyyear loan with a fixed annual rate of 6%Am. Compl. { 38see alsdefs. BOA&

MERS Mem., Ex. A, at 1. heplaintiff alleges that the thirtyear mortgage was “subject o

* The plaintiff provides a plethora of factual allegations related generathe tmortgage industry but does not
directly link most of the details to the defendants’ handling of thetffs situation in this case. To the extent that
the factual allegations are not specifically relevant to the plaintiff's slatine Court does not elaborate on them.

® The plaintiff acknowledges that the Amended Complaint was incorrectiimgsthatthe mortgage loan was
$381,500. Pl.’s Opp’n at 4; Am. Compl. 1 76.

® The Amended Complaint offers contradictory allegations regardeintarest rate of the mortgage. While in one
place, the Amended Complaint states that the loan had a fixed arteusfl 88 the plaintiff also alleges that the
defendants failed to disclose that the interest rate would adjust upvaeesm. Compl. 1 38, 96.
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equity build up in the first ten years” and “had very little principle reductidhe first 15
years.” Am. Compl. § 53.

The plaintiff makes a variety of allegations about the allegedlydulent manner in
which the loan was issued. First, the plaintiff states that the loan was awasdddsolkely upon
credit scores and a “Stated Income,” which was “a fiction created by the Leaderit.”Id.
66. Second, the plaintiff alleges that Freedom Mortgage conducted no independent income
verification, nor was any effort made to determine the plaintiff's abilitypayehe loan.ld. 1
64, 69’ Third, the plaintiff notes that she paid $8,758.75 in “discount points” to obtain the 6%
rate in addition to a $3,185 origination fee, both of which she says were “high by industry
standards.”ld. 1 40. Fourth, the plaintiff states that the loan had a “74.81%tDbébtome
ratio, which is beyond underwriting standards and is a predatory lté&f’42. Fifth, the
plaintiff states that, because of these fees, and the size and structur@antltled plaintiff lost
equity in her homeld. 11 139, 253. Sixth, the plaintiff alleges that she was “never notified
about [a] higher rate to qualify. The loan was apprdeaskdn the pre-sale of the loan, and the
appraised value of the collateral, rather than the Plaintiff's ability tyrtye loan.”Id. § 51.
Finally, the plaintiff states that “[t]his loan was not approved in the Plainbé&s interest.”ld.
1 39. The plaintiff elaborates that she “should not have been approved on this type of loan
product at 68.87% LTV. It was a ‘toxic’ loan from its creatiad, § 50, andvas more than the

plaintiff “could ever afford to repay.ld. § 52°

"In a related point, the plaintiff states that “[i]f the Lender had usedra awzurate and appropriate factor, such as
the pertinent IRS Forms, and a more determinative level of scrutafgténmining the debt to income ratio, Plaintiff
would not have qualified for the loan in the first place.” Am. Compl7 J The plaintiff neither cites to the
“pertinentIRS Forms” in her Complaint nor explains what exactly they would sifmwt the plaintiff's income.

8 Some of these and other allegations in the Complaint are based on an “exiifét],derensic audit of the
Plaintiff's loan documents” that hasrévealed] legal violations which were incurred during the handling and
processing of Plaintiff's loan.” Am. Compl. § 93. The “forensidiiLcontains numerous inconsistencies and it is
not at all clear to the Court that the audit is only referringegthintiff and her property. As with the Amended
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At some point between the issuance of the loan in 2004 and the filing of the instant
lawsuit in 2011, the plaintiff went into default on the lo4ah. § 99. Before the plaintiff went
into default, however, loan servicing rights had been transferred from Freedogadéoto
Bank of America.ld. { 78°

2. Plaintiff Denied Loan Modification

According to the plaintiff, she “applied for a loan modification and there was anaoftl
acceptance on it.1d.  43. The plaintiff alleges that she began making payments under this
modification on March 26, 201dd. The plaintiff alleges that Bank of America representatives
“assured [her] that she was enrolled in the HAMP program and would not have her home
foreclosed on.”ld. § 442° The plaintiff also states, however, that “Bank of America continued
to send letters to [her] during this time threatening to foreclose on her home Hespite
enrollment in the HAMP program.Id. § 45. At some point, the plaintiff alleges that she “was
informed that her modification was postponed or cancellétl.Y 46.

The plaintiff believes that the loan modification was ultimately denied becaleseldet

Bank of America “did not have possession of the note and/or could not locate theldofe49.

Complaint, it appears that this may be a form “audit” and that details ofdiniffs situation may have been
inserted into the report, without a careful review of the form auditletel reference® tother individuals’
mortgages. See e.g.,Pl.’s Opp’n, ECF No. 24 (“Mortgage Loan Forensic Audit,” dated June 26, 2011), at 9
(“Borrower’s mortgage loan was an Adjustable Mortgage Loan asdprojected to increase from $ 3,114.31 per
month to $. [sitADJUSTABLE MORTAGE LOANS THAT ‘EXPLODE’ (in this loan an imease of over 100%)
are a basis for PREDATORY LENDING But seeAm Compl. 1 38 (“The loan was a 30 year fixed rate loan
product at 6.00% interest rate for 360 monthsSge alsdMortgage LoarForensic Audit, at 11 ( “Borrower's
projected monthly mortgage payment with his [sic] other monthlyliias was now over 50% of the Borrower’s
net earnings.”).

° The plaintiff notes, however, that while “[s]ervicing rights are naith Bank of Ameria Home Loans Servicing
LP, . .. no proof of assignment or original documents have been tendered.”ofpl. § 78. The Court assumes
that plaintiff means that servicing rights are now with Bank of Araegie defendant Bank of America stated in its
Notice of Removal and its Motion to Dismiss the original Complaint that “[tjheme such entity as ‘Bank of
America Home Loans Servicing, L.P.,” which became part of Bank of Amerigaal of July 1, 2011SeeNotice
of Removal, ECF No. 1, at 1 n.1; DeBOA and MERS Mot. to Dismiss Pl.'s Compl., ECF No. 14, at 1 n.1.

191t is unclear from the Amended Complaint how or when Bank of Araeriformed the plaintiff that she was
enrolled in the loan modification program.



Allegedly, defendant MERS *“lost the underlying notdthe plaintiff's] mortgage,” and due to
this lack of documentation, Bank of America would have been legally unable to modifyrthe loa
terms. Id. 11 49, 148. Thus, the plaintiff claims that “the factors required to be considered for a
loan modification were ignored to cover Bank of America’s loss of possession of the ldot®.”
49.
3. Alleged Foreclosure of Plaintiff's Home

Since the plaintiff was in default, the plaintiff alleges that Bank of America irdtiate
foreclosure proceedings on the plaintiff's propeity. § 47 (citing to “Exhibit A,” which was
not included with this filing):* The plaintiff alleges in her Amended Complaint that she
receivedand relied orconflicting or false informatin from Bank of America, which prevented
her from taking action to “save her homed. 1 13537. Thus, the plaintiff claims to have
subsequently “lost her property at foreclosure,f 147, and to have been evicted due to the
“non-judicial foreclosue sale,”d. 1 117, 118.

By contrast, dfendand Bank of Americand MERS askhis Court td‘take judicial
noticeof the fact that no document has been recorded with the District of Columbia Redorder o
Deeds instituting foreclosure proceedings against the Property, which tsreotasubject to
reasonable dispute in that it is either (1) generally known within the teftatisdiction of the
trial court or (2) capable of accurate and ready determination by resesbiaeces whose
accuracy cannaeasonably be questioned Defs. BOA& MERS Mem.at 12 n.10 (citing ED.

R.EviD. 201(b)).

" The defendants poiid the plaintiff's citation of Exhibit A” to show that plaintiff's counsel apparently used a
form complaint in this case, in which she merely inserted sotadsleelevant to the plaintiffSeeDefs. BOA &
MERS’ Mem. at 2 n.2. In this case, it appahet the phintiff forgot toremove the citation to Exhib# from a

form complaint, as there was no ExhiRitncluded with the Amended Complaint. There are alsamber obther
mistakes and internal inconsistencies in the Amended Compéat, e.g. Am. Compl at 48 (stating Nineteenth
Cause of Action against First Home Mortgage, which is not a partjstoake)jd. f 211 (stating that “Fannie Mae
and Freddie Mac had a duty to adhere to its [sic] own underwriting stahflaaitough neither Fannie Mae mo
Freddie Mac is a named defendant).



Indeed, in her opposition to the motions to dismiss, the plagaif€edeshat there has
not yet been a foreclosudé the plaintiff's home.SeePlaintiff Judith Carter Objection to
Motions to Dismiss by Freedom Mortgage, Balmerica and MERS (“Pl.’s Opp’h ECF
No. 26, at “This matter is ripe for adjudication. JUDITH CARTER has a claim prior to the
foreclosure on her home because of the judicial foreclosure law in the District of Columbia.
She need not wait until for [sic] the physical loss of that home and her possessions N#op B
OF AMERICA and MERS’ conduct to protect her asgpts.

B. PROCEDURAL HISTORY

The plaintiff filed a 2icount Complaint in the Superior Court of the District of
Columbia. SeeDef.’s Notice ofRemoval, ECF No. 1, at 2. Defendant Bank of America
subsequently removed the case to this Court pursuant to 28 U.S.C. 8§ 1441 because the Complaint
stated four federailaims®® 1d. {1 1719.

Once the case was in federal court, the defendants all moved to dismiss tif€laint
Complaint. The plaintiff subsequently filed an Amended Complaint. ECF No. 17.

Defendant Freedom Mortgage then moved to dismiss the Amended Complaint on the
grounds that all claims against it are tivered by applicable statutes of limitations, or, in the
alternative, that the plaintiff has failed to state a claim upon which reliebmgyanted under

Rule 12(b)(6). Def. Freedom Mortgag®lem.in Supp. of Mot. to Dismiss Am. CompECF

21t is troubling that the plaintiff would make this concession in her Qpipogo the Motions to Dismiss and not
seek leave to amend her Amended Complaint or otherwise explain e/Ayntinded Complaint includesmarous
assertions that the plaintiff's property has already been subject to faneci8ee, e.g Am. Compl. T 43 (“Bank of
America proceeded to foreclose on the property’)Y 47 (“Bank of America foreclosed on the Plaintiff's
property”);id. 175 (‘Plaintiff has lost her home”)d. 181 (“This agreement has been violated as a result of the
foreclosure sale”)id. 1107 (“Defendants did not have the right to initiate foreclosure proceedimthe Subject
Property”).

13 The four federal claims feoning the basis for the removal are causes of action under the Truth imd éudi
(“TILA"), 15 U.S.C. § 1601et seq, the Real Estate Settlement Procedures Act (“RESPA”), 12 U.S.C. 88 260
2617, the Racketeer Influenced and Corrupt Organizations AG€COR| 18 U.S.C. §8 1961968, and the Home
Ownership and Equity Protection Act (“HOEPA"seeDef.’s Notice of Removal | 6.



No. 19 (“Def. Freedom Mortgage’s Mem.”), at 2. Defendants Bank of America and MERS
jointly moved to dismiss the Amended Complaint on the grounds that it fails to satifulth8
pleading requiremenemnd fails to state a claim upavhich relief can be granted under Rule
12(b)(6). Defs. BOA& MERS Mem. at 2 The two pending motions to dismiss are now ripe
for this Court’s review!
Il. STANDARD OF REVIEW

To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), a plaintiff
need only plead “enough facts to state a claim to relief that is plausibkefanat and to
“nudge] ] [his or her] claims across the line from conceivable to plausiBiell’Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)eb. R.Civ. P. 12(b)(6). “[A] complaint [does not,
however] suffice if it tendersnaked assertions’ devoid dirther factual enhancemeit.
Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotimgrombly 550 U.S. at 557). Insteathet
complaint must plead facts that are more than “ip@@nsistent with” a defendastliability;
“the plaintiff [must plead] factual content that allows the court to drawghgonable inference

that the defendant is liable for the misconduct allegédl,”Rudder v. Williams666 F.3d 790,

4 The plaintiff initially failed to respond to the defendants’ motions to disthess\mended Complaint within
fourteen days as qeired by Local Civil Rule 7(b), and was ordered by the Court to showe edusthe defendants’
motions to dismiss should not be granted as conceSleeMinute Order, dated Dec. 12, 2011. On December 18,
2011, the plaintiff, through counsel, submittetsponse stating thatitte attorney in the case is the one responsible
for the violation of the rules of the CourtSeePl.’'s Mot. to Show Cause and Extend Time, ECF No. 22, at 1. The
Court noted, however, that this response “failfiedprovide any eplanation for the failure to respond to the
motions” and the plaintiff was ordered to submit an explanation for failuetply by December 23, 2011.

Minute Order, dated Dec. 19, 2011. The plaintiff was also given leaedite, in compliance witH.ocal Civil

Rule 7(m), a motion for extension of timid. The plaintiff did so, and was granted until January 3, 2012 to
respond to the motions to dismisSeePl.’s Motion to Show Cause and Extend Time, ECF No.\NiBute Order,
dated Dec. 23, 2011 (ordering plaintiff to respond by January 3, 2012). OmyJénR@l12, a day past the deadline
set by the Court, the plaintiff filed her Opposition to the Motions to Disr&i€§; No. 26.Although the plaintiff's
Opposition was untimely, the Cowrtll excuse the onelay delay in the interest of deciding the matter on the
merits. The Court notes, though, that, although one of the explanations that thdfpairgifor her failure to

timely respond to the defendants’ motions to dismiss was that “[fleoart cases and decisions directly impact the
quickly-changing law in this matter, and need to be incorporated into any resppaddéstion to Dismiss[,]” Pl.'s
Motion to Show Cause and Extend Time, ECF No. 23, the plaintiff's Oppogitibie Motions to Dismiss does not
cite any cases decided more recently than August 4, 2011, nearly a monthtbisfcase was removed to federal
court SeegenerallyPl.’s Opp’'n, ECF No. 26.



794 (D.C.Cir. 2012). The Court must “assume all the allegations in the complaint are true (even
if doubtful in fact) . . . [and] must give the plaintiff the benefit of all reasonablesimées
derived from the fas alleged.” Aktieselskabet AF 21. November 20825 F.3cat 17 (internal
guotationmarksand citations omitted).
1. DISCUSSION

As noted, there are two Motions to Dismiss before the Court. In the first Motion to
Dismiss, Defendant Freedom Mortgagguees that the plaintiff's claims against it are all barred
by applicable statutes of limitation§eeDef. Freedom Mortgage’s Merat 67. Freedom
Mortgage argues that the plaintiff's claims against it accrued on At§ug004, the date the
mortgage greement was signed, and that no applicable statute of limitations is longer tlean thre
years+> Id. In addition, Freedom Mtgage argues that the plaintiff fails to state claims for
which relief can be grantedd. at 8. In their Motion to Dismiss, defendants Bank of America
and MERS argue that plaintiff's claims fail to satisfy Rule 8 pleading requireraedtfail to
state a claim upon which relief can be granted.sBDA & MERS Mem. at 7. They also
argue that all claims against MERBould be dimissed because “there is a complete absence of
specific factual allegations as to MERSd. at 9. For the reasons explained below, even giving
the plaintiff “the benefit o&ll reasonable inferences\ktieselskabet AF 21. November 2001
525 F.3d at 17, the Court finds that the plaintiff has not pd@dtigh facts to state a claim to
relief that is plausible on its fa¢esee Twombly550 U.S. at 570.

Under he Federal Rules of Civil Procedueeplaintiff must meet “a minimal pleading

standard to ense that the adverse party is reasonably informed of the asserted causes of action

'3 Since the Court grants Defendant Freedom Mortgage’s motion tosdismithe grounds that the plaintiff has
failed to state a claim upon which relief can be granted, the Court need noecéinsiedom Mortgage's statute of
limitations argument, which, in any case, could be difficult to evaluaémghe lack of specificity pwided in the
Amended Complaint.



such that he can file a responsive answer and prepare an adequate’défe@seter v. Bank of
New YorkNo. 11-2078, 2012 U.S. Dist. LEXIS 94059, at *5 (D.D.C. July 4, 2Qdiggtions
omitted) “Plaintiff's [56]—-page complaint, unfortunately, is an incoherent narratwéaming
numerous allegations that generalize and conclude as opposed to specify and sugbgexatf. |
most of the allegations are so overbroad and inconsistent with one another that deéendidnts
not possibly exact what factual allegations underlie those claims, muchdpssdrén any
intelligible manner.”Id. at *6. The Court thus agrees with the defendants andthatithe
plaintiffs Amended @mplaintis so lacking in factual detail that it fails to state any claims upon
which relief can be granteéd. The Court will address the plaintiff's claims seriatim below.

A. First Cause of Action: Declaratory Relief Against All Defendants

In its first cause of action for declaratory relief against all defendants, the laitgdes
that “[a]n actual controversy exists between Plaintiff and Defendegésding Plaintiff's rights
and duties, in that Plaintiff contends that Defendants did not haviglthear initiate foreclosure
proceedings on the Subject Property because Defendants’ security intereSubjdut
Property has been rendered void by operation of law, pursuant to this loan being adflip’ a
prohibited under federal and District of Columbia law.” Am. Carfjd05. She also alleges
thatthe loanwasfraudulent.1d.  108. She seeks a finding by the Court that “the purported

Power of Sale contained in the Loan is of no force and effect at this time, bBedesdants

5 The Court notes that the lawyer representing the plaintiff in this caseepiesented the plaintiff McCarter v.
Bank of New YorkNo. 122078,2012 U.S. Dist. LEXIS 9405@.D.C. July 4, 2012). Another district jgd in this
Circuit recently dismissed th@mplaint in that case, noting its severe deficiencies. The Amended Conwmplaint
nearly identical to the complaint that theiptif's counsel filed inMcCarter, seeNo. 11-2078, ECF No. 2, a fact
of which theCourt may take judicial noticewhiting v. AARP637 F.3d 355364 (D.C. Cir. 2011)noting that a
district court “may take judicial notice in ruling on a motion to dismiss”). flaatiff's counsel, perhaps
inadvertently, called attention to the simify of these cases in her “Motion to Show Cause and Extend Time to
Object to Motion to Dismiss or Otherwise Respond to Defendant’s Motioistigs.” SeeECF No. 23. There she
posited as one explanation for her failure to file a timely oppositioretmtitions to dismiss “[t]he press of
business . . ., in combination with two clients with very similareshmaving similar cases and filing deadlinelsl”
As the Judge iMcCarterfound, theinadequatédmended Complaint provides the Court no basis bitkvany
relief can be granted.
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[sic] actions inthe processing, handling and attempted foreclosure of this loan has [sic]
contained numerous violations of federal and District of Columbia laws designed td protec
Borrowers, which has directly caused Plaintiff to be at an equitable digadean Defedants.”
Id. § 110.

In response, defendant Freedom Mortgage argues that it has had no involvement in any
alleged foreclosure because servicing rights on the mortgage were texht&fdBank of
America,seeDef. Freedom Mortgage’s Merat 8, while defendasaBank of Americaand
MERS arguehat “Plaintiff alleged no facts in the Complaint which could lead to the conclusion
that the Propertwas sold at a foreclosure sale,” BeBOA & MERS Mem. at 12. In fact,

Bank of America denies foreclosure procegdi have been initiated at all, stating that “BANA’s
records do not indicate that foreclosure proceedings have been instituted agaircgieltg.Pr

Id. at 5 n.5. As noted, the plaintiff, in her Opposition to the defendants’ Motionsnads,
seems t@gree that, in fact, no foreclosure has taken pl&eePl.’s Opp’nat 9.

Thus, the Court finds that the plaintiff has failed to plead any facts that plasisgpgrt
this claim for declaratory relief against the defendants for initiating foreelpsoceedings. As
to Freedom Mortgage, the Court agrees that the plaintiff has not allegéatemngointing to
involvement by Freedom Mortgage with foreclosure proceedings. As to Bank oicAraad
MERS, the plaintiff has not provided any facts about when, how, or even whether faeeclosu
proceedings were initiated. Moreover, the plaintiff provides no citation to deyafeor District
of Columbia statutes allegedly violated by tlefendants To the extent that the claim is brought
under District of Columbia foreclosure law, however, a cause of action accthebleviiling of
a Notice of ForeclosureSeeMurray v. Wells Fargo Home Mortg953 A.2d 308, 322 (D.C.

2008). Since the plaintiff has not pled facts sufficient to show either that she deaeigéce of

11



foreclosure or that a foreclosure took place without proper nplaetiff has failed to state a
claim upon which relief can be granted.

B. SecondCause of Action: Injunctive Relief, Against All Defendants

In her second cause of acatjan which she seeks injunctive relief against all defendants,
the plaintiff alleges that the “wrongful conduct of Defendants, unless resdrand enjoined by
an order of the Court, will cause great and irreparable harm to Plaintiff.” AmpCY 119.

The plaintiff references the defendants’ alleged failure to “prove [thelsstd{the] holder of
the [Promissory Note]” and the defendants’ alleged lack of standing to pursueladore. Id.
19 113, 116. Although the plaintiff does not specify the type of injunctive relief sought, the
Court construes the Amended Complaint as seeking an injunction against thedicai-
foreclosure sale” repeatedly referenced in the Amended Comp&eetidf{ 113, 115, 117.

In response, defendant Freedom tdage repeats its argument that it has had no
involvement with any alleged foreclosure because it no longer services th&lkeeief.
Freedom Mortgage’'s Mem. at 8. Defenda@®ask of Americaand MERS arguthat the
plaintiff has failed to meet the stdard for preliminary injunctions and that th@]laintiff's
theory — that a lender must prove standing eontrary to the District of Columbia’s status as a
non-judicial foreclosure jurisdiction.” DefBOA & MERS Mem. at 1314 (citingD.C.CoDE
§§ 42-815 to -818.2).

The Court agrees with the defendants that the plaintiff has stated no plawasibléocl
injunctive relief. The Court agrees that the plaintiff has alleged no involvemé&méebgilom
Mortgage in the foreclosure. The Court also agreastiie plaintiff has failed to state a claim
against Bank of America. Firstt]fie District of Columbia is a nejudicial foreclosure

jurisdiction, which allows foreclosure pursuant to a ‘power of sale provision contaiaeg |
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deed of trust” Leake v. Prensky98 F. Supp. 2d 254, 256 (D.D.C. 2011) (quobng@. CobE 8§
42-815). In other words, in the District of Columbia, a party initiating foreclqgmaeeedings
need not prove standing in a court if the mortgage instrument includes provisions farsiagecl
on the property.See Diaby v. Biermar95 F. Supp. 2d 108, 112-13 (D.D.C. 2011). Second, the
plaintiff has not stated a claim because she has provided no details about anyl potentia
foreclosure on the plaintiff's property nor described anmynhthat the plaintiff would suffer as a
result of a foreclosureTherefore, the plaintiff has not stated a claim against any of the
defendants under this cause of action upon which relief can be granted.

C. Third Cause of Action: Common Law Fraud, Against All Defendants

Turning to the third cause of action, the plaintiff alleges that “Bank of Amernisled
[her] as to how she could redeem her property from the foreclosure process, in facadwogg
that was not only incorrect, but guaranteed taagdher from taking actions maintaining the
ownership of her home.” Am. Comf 130. The plaintiff alleges, for example, that Bank of
America gave her false information that induced her reliance on “HpMEesses or processes
internal to Bank of Ameri for resolution of the foreclosure issuiel,’ 133, and that the
defendants “knew their representations and omissions were false and/odimgslea [and]
made the misleading statements with the intent to defraud Plairdiff]"141.

Defendant Fredom Mortgage again repeats its argument that it has had no involvement
with any alleged foreclosure because it no longer services the loan. Debrirgledtgage’s
Mem. at 8. It also argues that the plaintiff has failed to plead any of the ¢ésemh@mmmon law
fraud required for a fraud claim under District of Columbia law and has failexriplg with
Federal Rule of Civil Procedure 9(b), which requires tham ‘§i]eging fraud or mistake, a party

must state with particularity the circumstances constituting fraud or mistBle¢. Freedom
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Mortgage’s Mem. at-® (citing FED. R.Civ. P. 9(b)). Defendant8ank of Americaand MERS
makethe same two arguments, that plaintiff has failed to plead the elements of common law
fraud and failed to comply with Rule 9(b). BeBOA& MERS Mem. at 1516.

“Under D.C. law, [t]he essential elements of common law fraud are: (1) a false
representation (2) in reference to material fact, (3) made with knowledgefalsity, (4) with
the intent to deceive, and (5) action is taken in reliance upon the representd&iasby v.
Capital One, N.A.772 F. Supp. 2d 268, 275 (D.D.C. 2011) (quokog Lincoln Civic Ass'n,
Inc. v. Fort Lincoln New Town Cor®44 A.2d 1055, 1073 n.22 (D.C. 200&¢e alsdHoward
Univ. v.Watkins No. 07-472, 2012 WL 1454487, at *6 (D.D.C. Apr. 27, 201R)jted States v.
Toyobo Co. Ltd.811 F. Supp. 2d 37, 52 (D.D.C. 2011). The Court agrees with the defendants
that the plaintiff has failed to plead these elements. The Court also et plaintiff has
not stated with any particularity the circumstances constituting frauggaired by Rule 9(b),
because she has not provided even approximate dates of when fraudulent statememdsl@vere
to her nor the specific nature of the aasges. Not only must fraud claims be pled with
particularity, but the case law makes clear thatGourt heed not accept inferences drawn by
plaintiff if those inferences are not supported by the facts set out in the commbaintust the
court accpt legal conclusios cast as factual allegationsMcCarter, 2012 U.S. Dist. LEXIS
94059, at *9 (quotingfettinga v. United State§77 F.3d 471, 476 (D.Cir. 2012)). Thus, the
plaintiff has failed to state a claim for fraud fohnh relief can be granted.

D. Fourth Cause of Action: Gross Negligence Against All Defendants

The Court now turns to the plaintiff's claim of gross negligence against aldiafts.
With respect to defendant MERS, the plaintiff alleges that “MERS lost thelyindenote to

[her] mortgage,” and that she “did not receive a loan modification because the undeokgng

14



was lost” Am. Compl. § 148.Additionally, she alleges that “MERS intentionally failed to
perform its duties to act in good faith and fair dealingd #vat “MERS’ intentional failure was
made with reckless disregard of Plaintiff's propertid” § 150.

With respect to defendant Bank of America, the plaintiff alleges that “Banknefriéa
had notice of MERS’ sloppy and irresponsible practices anditgab find documents it had
been tasked with safekeeping, . . . ignored MERS’ actions, . . . [and] proceeded to foreclose on
Plaintiff's property despite its knowledge that the underlying note could nothtet.” Id.

149.

Defendant Freedom Mortgage argues tlidthére are no allegations in Count Four that
relate to Loan origination,” Def. Freeddviortgagés Mem. at 9, while defendants Bank of
America and MERS argue that, because the relationship between the plachti#fandants
arises out of a contract, there can be no independent tort Elafsa BOA& MERS Mem. at
17-18.

The Court agrees with the defendants. There are no allegations in the Amended
Complaint regarding origination of the loan in this claim, so it does not state a clamstaga
Freedom Mortgage.

Moreover, “[ijn the Distict of Columbia, as elsewhere, [t]Jo establish negligence a
plaintiff must prove a duty of care owed by the defendant to the plaintiff, a brett duty by
the defendant, and damage to the interediiseoplaintiff, proximately cawesl by the breach.”
Novak v. Capital Mgmt. & Dev. Corpd52 F.3d 902, 907 (D.C. Cir. 2006) (internal quotation
marksand citations omitted). However, “the tort must exist in its own right independédr of t
contract, and anduty upon which the tort is based must flow from considerations other than the

contractual relationshipThe tort must stand as a tort even if the contractual relationship did not
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exist” Nugent v. Unum Life Ins. Co. of Am52 F. Supp. 2d 46, 53-54 (D.D.C. 2010) (quoting
Choharis v. State Farm Fire & Cas. C861 A.2d 1080, 1089 (D.C. 2008)). The plaintiff has
alleged no facts that could sustain a claim of negligence or gross negligempenaohetely
against any of the defendants if her contraatelationship with them did not exist.
Accordingly, this claim must be dismissed.

E. Fifth Cause of Action: Rescission of theMortgage Loan, Against Bank of
America

The Court next examines the plaintiff’'s claim that she is entitled to a rescissien of h
loan. She premises this argument on “all the foregoing reasons: Fraudulent Centédahfair
and Deceptive Acts and Practices (UDAP), and violating the Net TangibleitBaagfte in the
District of Columbia, each of which [the plaintiff claims] pides independent grounds for
relief.” Am. Compl  153.

Defendarng Bank of America and MERS argtieat the'[ p]laintiff has failed to plead a
cause of action for fraud wiflthe] requisite specificity. Defs. BOA& MERS Mem. at 18.
Bank of Americaand MERS also statthatthe “[p]laintiff does not identify or provide any
citation to what she means by ‘Net Tangible Benefit’ statute. BANA and MEBRSot possibly
respond to this abstract claim, and this Court should also not try to divine what caaserof
Plaintiff intends to plead.ld. at 19.

As discussedupra the Court agrees that the plaintiff has not pled a fraud claim with the
specificity required. The Court also agrees that, absent any citation tiicsgtatutes, the
meaning of thislaim, either state or federal, simply cannot be ascertained. Therefore, the

plaintiff has not stated a claim for which relief may be granted.
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F. Sxth Cause of Action: Unfair and DeceptiveBusinessPractices, Against All
Defendants

Next, the plantiff alleges that the defendants failed to use a diligent appraisal and loan
underwriting processeeAm. Compl 11 157, 163, failed to disclose the fact that the plaintiff
should not have been approved for the loan she was geeid, 1 159, and “usd various rates
and charges to disguise the actual payment schedule and loaned ardofirif0. As such, the
plaintiff alleges that “Defendant has violated the Unfair and Deceptive Actsraatices,

Regulation AA, 12 C.F.R. pt. 227, by consummating an unlawful, unfair, and fraudulent business
practice, designed to deprive Plaintiff of this home, equity, as well a§gstwgipast and future
investment.” Id. § 165.

Defendant Freedom Mortgage argues that the plaintiff “has no standing toeenfor
conpliance with Regulation AA,” which is enforced by the Comptroller of the Cuyrehe
Board of Governors of the Federal Reserve System, or the Federal Deqasihbte
Corporation. Def. Freedom Mortgage’s Mem. at 9-10. Moreover, Freedom Mortgags arg
that, even if the plaintiff could raise this claim, Freedom Mortgage is noteafbdregulated
bank covered by the regulatioid. at 10. Defendantank of Americeand MERS arguéhat
the regulation in question does not apply to any of the alleged conduct in the Complaintt and tha
even if it did, there is no private right of action under Regulation AA. .[BSA & MERS
Mem. at 1920.

The Court agrees with the defendants. First of all, the actions prohibited by this
regulation do not appear torcelate to any of the activities alleged by the plaintiff. The
regulation is limited taunfair creditcontract provisions, 12 C.F.R. § 227.13, unfair or deceptive
practices involving consigners, 12 C.F.R. § 227.14, and unfair late charges, 12 C.F.R. § 227.15.

Moreover, the plaintiff may not bring a claim under these regulations as tmer@iate right
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of actionto enforce these regulationSeeTani v. President/CEO, Salomon Bros. Realty
Corp./Citigroup No. CCB-03-2566, 2005 U.S. Dist. LEXIS 10825, at *14 n.5 (D. Md. May 31,
2005) (“[T]here is no indication that a private cause of action is created by 12 C.F.R § p27.14”
Greer v. Harmon Stores, IndNo. H-8CV-3510, 2009 WL 7804572, at *1 (S.D. Tex. June 3,
2009) (“[T]here is no private right of action for enforcement of [§ 227.15].”).

G. Seventh Cause of Action: UnconscionabilityAgainst Bank of America

The Court now turns to the plaintiff's claim of unconscionability against Bank of
America. The plaintiff asks the Court to declare the loan agreement and seeadty
unconscionable because they were made with “deception, lack of any net tangsfitetdoéme
Plaintiff, unfair bargaining position, [and] lack of adherence to the regulations;ailés and
federal standards that the Defentdanere required to follow . . ..” Am. Com§ 170.

In response, defendants Bank of Ameaod MERS argué&at unconscionability can
only be used as a defensive argument against enforcement of a contract, and camhobprope
used by the plaintiff@an offensive tool. Defs. BOA RIERS Mem. at 21.

Indeed, Bank of Americand MERS areorrect that there is no common law cause of
action for unconscionability, a doctrine which “applies only defensively to predhade t
enforcement of a contract, not as a sword that a party may use to rescind an umsfavorabl
contract.” Solomon v. Falcon&g91 F. Supp. 2d 184, 191 (D.D.C. 2011) (quoAigs. Mid—
Atlantic Settlement Ses., Inc, 640 F. Supp. 2d 1, 11 n.9 (D.D.C. 200%he plaintiff may have
intended to bring this claim undBrC.Code § 28-3904(r), which “declares it ‘a violation of this
chapter . . . for any person to . . . (r) make or enforce unconscionable terms or pro\ssies of
or leases. . . .””Johnson v. Long Beach Mortg. Loan Trust 200451 F. Supp. 2d 16, 37

(D.D.C. 2006) (quotindp.C.CoDE § 28-3904(r) (2001)). Unfortunately, the plaintiff has baldly
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asserted unconscionability without providing any factual allegations thdtlywermit theCourt
to draw such an inference. Themfpothis count does not state a claim.

H. Eighth Cause of Action: Quiet Title, Against All Defendants Claiming Any
Interest in the Subject Property

The Court next examines the plaintiff's quiet title claims. The plaintiff alleges that
“through the course of the transaction involved herein, Defendants have transfegsiedlphy
possession of the Security Deed and Promissory Note to multiple subsequent pairchaser
Plaintiff are [sic] informed and therefore believe and allege that Defendast®ach subsequent
purchaser, claim an interest in the Subject Property adverse to PlaiAtiif. Compl ] 17374.
The plaintiff therefore seeks a declaration from the Court that she alone hés toelie
property “and that the Defendants . . . be declarédve no estateight, title or interest in the
Subject Property and that said Defendants, and each of them, be forever enjoineddrtingas
any estate, right, title or interest in the Subject Property adverse tafddinid. § 175.

Defendant Freedom Mortgage argues that “there is no allegation that Freedosnaclaim
current interest in the Property.” Def. Freedom Mortgalyeem. at 10. Defendants Bank of
Americaand MERS arguthat “Plaintiff has not asserted a competing claim to the title, or
alleged any cause of action for which quiet title would be a remedy.5. B&fA & MERS
Mem.at 21.

The Court agrees with the defendants that the plaintiff has stated no claitridor w
relief may be granted because the plaintiff has offered no faaippowr the allegations that
there are competing claims to title of her property that would disturb her gjogireent. See
Diaby, 795 F. Supp. 2d at 111-{@smissing quiet title claim pursuant to Federal Rule of Civil
Procedurel2(b)(6)when the plaintf failed to “identify anyfactsalleged in his complaint that

could give rise to a right to relief”) (emphasis in original).
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Ninth Cause of Action: Failure to Comply with District of Columbia Statutes,
Against All Defendants

The Court next examines tp&intiff's general allegations that the defendants failed to
properly comply with D.C. real property law. The plaintiff alleges that thendieints have
“failed to file the Security Instrument and all assignments on the subject fyrojtr the
Recorde of Deeds in Washington, D.C., and thus have brought its foreclosure action without
proper statutory compliance.” Am. Comfjl181. The plaintiff also alleges that the defendants
“have failed to comply with District of Columbia law governing foreclosyinel. 180, though
without reference to which statutes and how the defendants have failed to ceeptq|{ 176-
84. The only specific allegations made by the plaintiff are that the deferidéedsto “[p]rove
status of holder of the instrument” or “[p]rove status of non-holder of the instrument wheehas t
rights of a holder” or “[p]rove status of being entitled to enforce the instruasemiperson not in
possession of the instruméntSee idf 183. The plaintiff further alleges that, by failing to
prove their status as holders of the promissory note or non-holders entitled to enforce,the not
seeid. { 183, the defendants are “attempting to enforce a claim without compliance with the
Uniform Commercial Code,it. § 184. The plaintiff also alleges that, because the loan was
made part of a “derivative,” and/or a ‘hedge fundd” 177, “there could be thousands of
investors claiming to ‘Hold the Note,it. § 178.

Defendant Freedom Mortgage argues that “Count Nine is based entirely @l alleg
violations of unspecified D.C. statutes arising out of a foreclosure that did not ifrekrgom,”
Def. FreedonmMortgages Mem.at 10, while defendan®ank of Americaand MERS argu#hat

the “Ninth Cause of Action is based on alleged violations of unspecified D.C. staisites @t

of a foreclosure that did not occur[,]” but that even if a foreclosure had occurred, thifpias
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pled insufficient facts to support a claim of wrongful foreclosiefs. BOA& MERS Mem. at
21-22.

The only specifi violations alleged by the plaintiff concern the defendants’ supposed
failure to prove status as holder of the instrument or entitlement to enforostituenent.See
Am. Compl. § 183.As discusseguprg howeverjn the District of Columbiait is unrecessary
to prove standing to foreclose, so these specific allegations do not support a claimgbfilwron
foreclosure. Furthermore, “fi¢ District ofColumbia courts have held that ‘an action for
wrongful or improper foreclosure may lie where the prgpeviner sustains damages by reason
of a foreclosure executed in a manner contrary to’ladackson v. ASA Holdingg51 F. Supp.
2d 91, 101 (D.D.C. 2010) (quotidghnson v. Fairfax Vill. ConddV Unit Owners Ass'mp41
A.2d 495, 505 (D.C. 1994))n this case, however, the plaintiff has not pled sufficient factual
allegations to demonstrate either that she has sustained damages or thaislzefereclosure
executed contrary to lawlherefore, as idackson*“[a] conclusory allegation that Defendant
wrongfully foreclosed is totally inadequate to state a clainwimngful foreclosure’ See id.

J. Tenth Cause of Action: Conversion, Aiding and Abetting, Conspiracy, Joint
Venture, Promissory Estoppel or lllegal Attempt to Convert am Fraudulent
Misrepresentation, Against Bank d America

Though this cause of action states a long list of misdeeds, the plaintiff' spcrasm
appears to be an allegation of fraudulent misrepresenteiien, e.g Am. Compl {1 18688,
197-98. Specifically, the plaintiff alleges that the defendants “knowingly aextionally
concealednaterial informatiorfrom Plaintiff,” such as relaxed underwriting standards, “[t]hat
they . . . lost possession of the underlying Note,” “[t]hat loss of possession of theyungderl
Note meant that a HAMP loan modification could not be done legally,”[d]icht the purpose

of granting the mortgage loan was to sell bondsd}’ 186.
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Defendand Bank of Americand MERS argu#hat, as in Count Three, the plaintiff “fails
to satisfythe requirement for asserting a claim of fraud or misrepresentation, asswiedl Rule
9(b) pleading standards[,Pefs. BOA & MERS Mem. at 22, and that the claim “should be
dismissed because she fails to allege, with specificity, what misrepresentaere made to her,
by whom, when, and how she has been damaged therallyp}’23.

The elements of fraudulent misrepresentation are essentially the samesderthos
common law fraud, namely1) a false representation or willful omission of a matdsct; (2)
knowledge of the falsity; (3) an intention to induce reliance; and (4) action tak&ramce on
the representation.Howard v. Riggs Nat'| Banld32 A.2d 701, 706 (D.C. 1981). The Court
finds that the plaintiff has failed to plead anytlod elements with the required specificity.
Accordingly, this claim will be dismissed.

K. Eleventh Cause of Action: Unjust Enrichment, Against Bank of America

The plaintiff alleges that “[d]efendants, by engaging in fraudulent corndwet been
unjustlyenriched at Plaintiff's expense.” Am. Compl202. She alleges further that the
defendarg havebeen unjustly enriched because of “their misconduct” in “leveraging Plaintif
note to create additional funds, loans and investments and to realize a substantiahplrofit
without disclosing the true facts to Plaintiffltl. § 203.

Defendand Bank of Americand MERS arguthat, if “Plaintiff is attempting to state a
claim because the Note was transferred, such a claim must fail. The Note sidtiadtiy
clearly states that ‘I understand that the Lender may transfer tres'NDiefs. BOA& MERS
Mem. at 23(citing Ex. B) Bank of Americand MERS also argubat “it defies reason to assert
that Defendants have been enriched, let alone unjusithedt as Plaintiff admits she has

defaulted on the Loan, and Plaintiff remains the owner of the Propédty.”
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“Unjust enrichment occurs ‘when a person retains a benefit (usually money) whi
justiceand equity belongs to anothér.Chen v. BeliSmth, 768 F. Supp. 2d 121, 151 (D.D.C.
2011) (quotingGriffith v. Barnes560 F. Supp. 2d 29, 34 (D.D.C. 2008)). The Court finds that
the plaintiff has not pled any facts sufficient to establish what benefiesbieen retained by the
defendants that “in justice and equity” belong to the plaingie id

L. Twelfth Cause of Action: Intentional Violation of the Duty of Good Faith,
Against Bank of America, MERS, Trusteé’

The Court now turns to the plaintiff's claim for intentional violation of the duty of good
faith. The plaintiff states thaBank of Americahad a duty in granting a mortgage to follow
guidelines for foreclosure and to adhere to its own underwriting standards.” Am..Ga20pl.
The plaintiff also states that “Freedom Mortgage Corp.ehddty to represent its clients’
interests,’id. § 207, and that “MERS had a duty to make the original note available upon
request,’id. § 208. The plaintiff alleges that each defendant violated its respectivé® dutyf
213.

Defendant Freedom Mortgage argues tlhie‘ plaintiff] does not allege facts showing
(or even suggesting) that Freedom [Mortgage] ever violated the spirit of its ¢avitraber,
rendered imperfect performance, or interfered with her performance of thaatdnief.
FreedomMortgage’'s Memat 11. Defendants Bank of Ameriaad MERS arguthat “(1)
Plaintiff admits that defendant Freedom Mortgage Corporation, not BANA, issuedadhen
guestion and (2) it does not make sense to claim that a mortgage issuer ‘had ardntyng g

mortgage to follow guidelines fdoreclosure” Defs. BOA& MERS Mem.at 24(quoting

Y The plaintiff does not state explicitly in the Amended Complaint that théthweluse of action applies to
Freedom Mortgage; however, she alleges within the cause of action tbediéifn Mortgage Corp. had a duty to
represent its clients’ interests.” Am. CompR07.

'8 As notedsupra the plaintiff also alleges that “Fannie Mae and Freddie Mac had a duty to adie{sit) own
underwriting standardsijt. 211, but neither Fannie Mae nor Freddie Mac are named as defendants in the instant
case.
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Am. Compl. § 209). Bank of America and MERS also argue that “there is no factual gapport
the bald allegation that ‘Plaintiff reasonably relied on theesgntations of Defendants.It.
(quoting Am. Compl. 1 214).

“[A]Jll contracts contain an implied duty of good faith and fair dealing, which meweats
neither party shall do anything which will have the effect of destroying wrimgj the right of
the other party to receive the fruits of the contraéillipso, Inc. v. Mann541 F. Supp. 2d 365,
373 (D.D.C. 2008) (internal quotation marks and citations omittddhdér District of
Columbia law, this duty entailsithfulness to an agreed common purpose and consistency with
the expectations of the other party; it excludes a variety of types of conduattenzed as
involving bad faithbecause they violate standards of decency, fairness or reasonabléhess.”
Certainly, the plaintiff is correchat the mortgage contract contained this implied duty of good
faith and fair dealing. The plaintiff has not, however, pled any facts surffith support her
claims that the defendants did not act in good faith. Therefore, the plaintiff haatadtaslaim
for intentional violation of the duty of good faith.

M. Thirteenth Cause of Action: Contractual Breach of Good Faith and Fair
Dealing, Against Bank of America and Wiknown Defendants

The plaintiff alleges that the defendants breached their camfality of good faith and
fair dealing by willfully withholding “numerous disclosures,” willfully thiholding“noticesin
regard to excessive fees and closing costs,” using poor underwriting stafaiingdsto provide
“understandable explanations ofdétbnal interest rate fixed product,” failing to disclose the
dissemination of negative credit scores, losing possession of the Note, wiifutly the
plaintiff a loan she could not afford, and representing “that there was actoléreent in the
HAMP program to Plaintiff when loss of the underlying note precluded any HAMP natidific

at all.” Am. Compl { 221. Since the plaintiff claims that the defendants’ actions were “willful,
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knowing, malicious, fraudulent and oppressive,” the plaintiff alsions to be entitled to
punitive damages on those baskk.J 223.

Defendant Freedom Mortgage argues that the plaintiff's allegations atieétba loan
origination process, and therefore “these allegations do not arise out of thenpaderof
contractual agreements between Freedbtartgage]and Carter[,]” and should be dismissed.
Def. Freedom Mortgage’s Mem. at 11. Defendants Bank of America and MERSlaague
“Plaintiff does not allege facts that show the Defendants violated any conttia Plaintiff, let
alone any implied contractual obligation of good faith and fair dealing.’s.[B&)A& MERS
Mem. at 24. Bank of America and MERS arduether that, if the plaintiff contends that the
duty of good faith and fair dealing was breached by providing her with a loan she could not
afford, this claim must fail because the plaintiff received the contradiesigained for.ld.

(citing Richards v. Option One Mortg. Cor82 F. Supp. 2d 40, 47-48 (D.D.C. 2010)).

In Richards 682 F. Supp. 2dt 47 the plaintiff alleged that the defendant violated the
duty of good faith and fair dealing by providing a loan with monthly payments she could not
afford. The court, however, rejected this claim becapkeritiff qualified for the loan for which
she apjed - - or, in other words, received the contract she bargainéddrat 48. Moreover,
the court found that the plaintiff knew the terms of the loan when she signed the documents, such
as the required monthly paymentd. Similarly, the Note signed by the plaintiff in the instant
case shows the amount of the loan and her monthly paynfee¢ECF No. 20, Ex. A.She has
not made any allegations that the terms of the loan appearing on that documentfererd di
from the terms to which she agreed, and thus, Rscimards she “received the contract she

bargained for.”See id. Furthermore, although the plaintiff alleges a litany of wrongs, she has
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not pled any facts sufficient to sustain her claim that the defendants’marfce under the
contract violated the duty of good faith and fair deafihg.

N. Fourteenth Cause of Action: Wrongful Foreclosure Against Bank of
America and MERS

Turning to the plaintiff’'s claim for “wrongful foreclosure,” the plaintiffeges that
defendant Bank of Amera “failed to adhere to Power of Sale Notice Requirements,” Am.
Compl. T 226, “did not record the security interest in the mortgage itht§,228, “failed to
follow Federal loan modification guidelinesd. I 230, “failed to submit the statutorily rempd
notice [of foreclosure] to Plaintiff’'s addres&d’ { 234, and “represented to Plaintiff that there
would be no sale of her home in a foreclosure sale through its telephone represeiéaiiing
Plaintiff to believe that she did not need to ret@nnsel to keep her homex: I 235.
Additionally, the plaintiff alleges generally that “[t|here was fraud in thiaurization, making all
assignments of the mortgage null and voittl” § 231. The plaintiff also claims that “[a]s a
result of the invalid assignment of the mortgage, Defendant MERS did not have standing t
foreclose.” Id. § 232.

Defendarg Bank of America and MERS simply say that “[flor the reasons stated in
[response to the claims in the Ninth Cause of Action] herein, this claim shedidrhissed.”
Defs. BOA & MERS Mem.at 24.

While this claim is not identical to the claims made in Count 9, the Court agrees with the
defendants that this claim must fail for the same reasons. Asswgsgithe plaintiff has
provided no factual allegations to support her assertions that the foreclosure wasiwoongf

that a foreclosure even took place. Furthermore, she has provided no citation to wleLfre

¥ ndeed, the only tangible injury she alleges is that “Plaintiff hai& incurred and continue to incur legal fees,
including attorney fees and costs[.BeeAm. Compl. { 222.
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statutes were allegedly violated by the defendants, nor has she specifiettwhatby the
defendants constituted these violatioAgcordingly, she has failed to state a claim.

0. Fifteenth Cause of Action: Abuse ofProcess andMV alicious Prosecution
Against Bank of America

The Court next considers the plaintiff's abuse of process and malicious piasecut
claim. In this cause of action, the plaintiff alleges tliz¢fendant Bierman Geesiniged robo-
signers to forge legal documents in pursuit of the wrongful foreclosure andf$2iaintiff's real
property.” Am. Compl. 1 238° The plaintiff also claims that Bank of America informed her
that she was being reviewed for enroliment in the HAMP program, but that foreclosure
proceedings were initiated prior to completion of the review by a HAMP negotidt T 240.
The plaintiffalleges further that Bank of America lacks a “communication mechanism between
HAMP negotiators and the REO departments,” and that this constitutes abusees$ g
242.

Defendarg Bank of Americand MERS arguthat “Plaintiff fails to allege, oeven
suggest, any facts that would be sufficient to state a claim for abuse ddpovaealicious
prosecution but instead realleges her grievances with regards to the loacatiodifeview
process.” Def. BOA& MERS Mem. at 25.

In the District of Columbia:

abuse of process occurs when process has been used to accomplish some end

which is without the regular purview of the process, or which compels the party

against whom it is used to do some collateral thing which he could not legally and
regularlybe required to doThere are two essential elements to an abuse of
process clam: (1) the existence of an ulterior motive; and (2pahin the use of

process other than such as would be proper in the regular prosecution of the
charge.

20 As noted see supran.1, Bierman,Geesing, Ward & Wood, LL& na named as defendant in this case.
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Houlahan v. World Wide Ass'n of Specialty Programs &,35aV. F. Supp. 2d 195, 199 (D.D.C.
2010) (emphasis in originafinternal quotation marks and citations omitted). The plaintiff has
not alleged facts to support either element of an abuse of process claim. Haweragiving

the plaintiff the benefit of the doubt that she has alleged an ulterior motive, “[tjh@oeaction

for abuse of process when the process is used for the purpose for which it is intendece st ther
an incidental motive of spite or an ulterior purpose of benefit to the defehdgutt v. District

of Columbia 101 F.3d 748, 755 (D.C. Cir. 1996) (quotingSRATEMENT (SECOND) OF TORTS 8§

682 cmt. b (1977)). Therefore, it would seem that even if there were an ulterior motive, which
the plantiff has not sufficiently alleged, the plaintiff does not allege that theltisere process
was used for anything other than a foreclosure, and thus the plaintiff has not atiegéteéraor
purpose. Her complaint thus fails to state a claim of abugecess.

To the extent that the plaintiff also attempts to claim malicious prosecution, this claim is
utterly unavailing.In the District of Columbiaia plaintiff must plead and prove four things: (1)
the underlyng suit terminated in plaintiff favor; (2) malice on the part of defendant; (3) lack of
probable cause for the underlying suit; and (4) special injury occasionedritiffda theresult
of the original action.”Feld Entm’t, Inc. v. ASPCANo. 07-1532, 2012 U.S. Dist. LEXIS 93863,
at*99 (D.D.C. July 9, 2012(citation and internal quotation marks omitted). The plaintiff has
not allegecany factual allegation® suggest “malicious prosecutiony Bank of Americaand
has thus failed to state a claim.

P. Sixteenth Cau® of Action: Predatory Lending, Against Bank of America

The Court next turns to the plaintiff's assertion that the loan was “undenwiitieout
due diligence,” and that no effort was made to verify the plaintiff's incombilityao repay the

loan. Am. Compl 256. She also asserts thae loanwas designed to create a transaction
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whereby equity is removed from the home through an expensive refinance, it dedivets
tangible benefit to the Borrower, it consolidated short term debt into long term iettgdca 30
year amortization whereby payments are not reducing principal signtificand was utilizing
high interest rates,” which resulted in “equity strippingd” 1 253.

Defendand Bank of Americand MERS arguérst, that the District of Columbia does
not recognize a common law cause of action for “predatory lending,” and that sBaokaf
Americadid not originate the loan and therefore “cannot be liable for purported predatory
lending practices based on the origination of this Loan."s[BOA& MERS Mem. at 25.

The Court is unable to determine from the Amended Complaint whether the plaintiff
intends this cause of action to be brought under common law, District of Columbia statute, or
federal statute. Further, the Court agrees that, whatevspothice of law for this claim, because
the plaintiff's allegations revolve around the origination of the loan, this claim chanot
sustained against Bank of America, which did not originate the I8aeAm. Compl. I 76
(noting that plaintiff obtained her first mortgage loan through a “consumer crediatteon
with Freedom Mortgage Corp.,” not Bank of America).

Q. Seventeenth Cause dhction: Violations of Truth in Lending Act, Against
Bank of America, Freddie Mac, and Freedom Mortgagé'

Moving on to the plaintiff's seventeenth cause of action, the plaintiff alleges][tjrat
violation of the federal Truth in Lending Act (TILA), 15 U.S.C. § 1@&dkeq. Bank of America
extended credit to Ms. Carter without regard to the consumer’s repaymentasditthe time
of the loan consummation.Id. § 259. She also alleges that Bank of America failed to provide a
required “Notice of Right to Cancel.Id. § 265. She further alleges that “Freedom Mortgage

Corp. overstated the assets, income, collateral, or other financial infornmatiofer to qualify

2L As previously notedsupranote 4, Freddie Mac is not a defendant in this case.
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Ms. Carter for the mortgaged. 263, and that “Freedom Mortgage Corp. failed to disclose
certain finance charges on the Hstatement that were to be imposed as a part of the
extension of credit . . . and/or failed to explain how those charges were to be dete}imohef[
269. Lastly, she alleges than]either Bank of America nor Freedom Mortgatigclosed the
payments made to Bank of America for its pre-selling and holding the mortgagerfoere
Financial Funding® Id. { 270.

Defendant Freedom Mortgage argues that “[nJowhere in the allegations supQanting
Seventeen does Carter identify a specific disclosure required under TILA ts ingplementing
regulation . . . which FreedorfMortgage]either failed to make or somehow made inaccurately.
The threadbare allegations that Freedbtartgage]overstated assets or income or ‘failed to
disclose certain finance charges’ simply do not suffice to state a daenTiILA violation.”

Def. Freedom Mortgage’s Merat 11(quoting Am. Compl. § 263)Defendarg Bank of
Americaand MERS argusimilarly that “Plaintiff fails to identify a specific disclosure required
under TILA[.]” Defs. BOA& MERS Mem.at 26. Additionally, Bank of America and MERS
arguethat the plaintiff's TILA claims are timbarred because they must be brought within one
year from the date of violation to recover damages, or within three yearsital riscloan, but
the plaintiff waited more than six yeartsl.

In passing the Truth in Lending Act, “Congress sought to ensure the accurate and
meaningful disclosure of material terms to consumers in credit transdttibmsmpson v.
HSBC Bank USA, N.ANo. 10-2075, 2012 WL 1003514, at *6 (D.D.C. Mar. 27, 2Qt&ations
omitted). To state a claim under TILA, the “plaintiff must show either that sheadireceive

the required disclosures or that the disclosures provided were not clear and conspicuous

2 As this is the only mention of “Premiere Financial Funding” in the Ame@tedplaint, the Court assumikss to
be another example of carelessness in drafting the plaintiff's Amendepl&@om
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Thompson2012 WL 1003514, at *gcitations omitted) The only concrete violation of TILA
thatthe plaintiff has alleged is that “Bank of America did not provide a Notice of Right to
Cancel.” SeeAm. Compl. T 265see also \iggins v. AVCO Fin. Serys52 F. Supp. 2d 90, 94-
95 (D.D.C. 1999) (discussing the TILA requirement of notice of right to cancel). Putiieg as
the fact that, as the institution issuing the loan, Freedom Mortgage would havedpessitde
for providing this notice, not Bank of America, the Supreme Court has instructed that
“[tihreadbare recitalsf the elements of a cause of action, supported by mere conclusory
statements, do not sufficelgbal, 556 U.Sat678 Absent more specific factual allegations, the
plaintiff's complaint is insufficient to state a TILA claim. Moreover, a3iompson“even
assuming thdthe defendantshailed to make required disclosur@be plaintiff] was required to
bring her TILA claim, at the latest, within three years after the consummdtibe lman
agreemerjf]” which would have been August 16, 2008eeThompson2012 WL 1003514at

*7.

R. Eighteenth Cause ofAction: Violations of the Real Estateand Settlement
Procedures Act Against Bank of America

The Court now turns to the plaintiff’'s claims for violations of the Real Estate Sattieme
Procedures Act'RESPA). The plaintiff alleges that “Bank of America failed to inform
Plaintiff of [its] intention to transfer the servicing of the loan and failed tanmf@laintiff of the
actual transfer within fifteen days before the effective date of the traassfequired by the Real
Estate ad Settlement Procedures Act.” Am. Compl. § 277 (citing 12 U.S.C. § 2605(h)(2)(A
The plaintiff also alleges that Bank of America “gave a fee for the refdrsaetitement
business,id. I 280, “charged fees in excess of the reasonable value of goods proddgd,”
281, and “imposed the use of a particular service proviaerf'282. Plaintiff states that

“[dlamages are sxission of contract.’Id. § 284. Plaintiff also alleges that Bank of America
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“failed to provide the Special Information Booklet explaining the settlement costs withen thre
business days after consumer submitted the loan applicathrf|"278 (citing 12 U.S.C. §
2604(c)).

Defendand Bank of America and MERS respaidthe plaintiff's clams in three ways.
First,they argudhat under 12 U.S.C. § 2604, there is no private right of action.. Be#& &
MERS Mem.at 27. Secondhey arguedhat “to the extent that Plaintiff's RESPA claims are
based on section 2605, 2607, any such claimarised by RESPA'’s statute of limitations in 12
U.S.C. § 2614” because the plaintiff waited “more than six years from the dateubesaf
action allegedly accrued to file this Complaintd. (citing Winstead v. EMC Mortg. Corp621
F. Supp. 2d 1, 4 (D.C. 2009). Lastly, Bank of Americand MERS arguéhat “[a]s none of
[the] Defendants was involved in the settlement of the loan, none of them can have liability for
any settlemenbased claims.’ld.

As a threshold matter, defendants Bank of Amaxitd MERS areorrect that there is no
private right of action under 12 U.S.C. § 26@BkeBamba v. Res. Ban&68 F. Supp. 2d 32, 34-
35 (D.D.C. 2008)“[T] his provision [8 2604(c)] does not provide for a private right of
action. . .."”); see alsdalton v. Countrywide Home Loans, In828 F. Supp. 2d 1242, 1250 (D.
Colo. 2011)“[T] here is no private cause of action for violations of RESPA 88 2603 & 2604 . .
.."); Rodenhurst v. Bank of AnT.73 F. Supp. 2d 886, 895 (D. Haw. 20({1)is well-
establisked . . . that there is no private cause of action for violations of 12 U.S.C. 88 2603 or
26047); Agbabiaka v. HSBC Bank USA Nat. Asbln.C 09-05583, 2010 WL 1609974, at *4
(N.D. Cal. Apr. 20, 2010(* There is no private right of action under RESPA for violations of
Sections 2603 and 2604.”). Thus, to the extent that the plaintiff attempts to argue thatndefenda

Bank of America violated section 2604, the plaintiff's claims are unavailing.
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Turning to the plaintiff’'s claims under 12 U.S.C. § 2605(b), this provisieguires the
transferor of a loan to provide notice to the borrower at least fifteerbééy® the transfer takes
place.” Antoine v. U.S. Bank Nat. Ass821 F. Supp. 2d 1, 5 (D.D.C. 2010). Although the
plaintiff alleges that Bank of Anmeea failed to provide this required notice, she offers no facts
supporting this allegation, nor does she even provide an approximate date when loargservici
was transferred. Therefore, she has not alleged sufficient detail to sestelaimm that this
provision was violated.

As noted, lhe plaintiff has also alleged that Bank of America “gave a fee for the referral
of settement business.” Am. Compl. § 280. Though the plaintiff does not elaborate on this
allegation, this would appear to be a claim for an alleged violation of 12 U.S.C. § 2607(a), which
states that “[rg person shall give and no person shall accept any fee, kickback, or thing of value
pursuant to any agreement or understanding, oral or otherwise, that business imadargdrt
of areal estate settlement service involving a federally related mortgage loabestefkrred to
any persori The Court agrees that, as Bank of America did not issue the loan, it cannot be
liable for claims about referrals for settlement.

Additionally, “[a] cause of action under § 2607 accrues on the date of the closing,” and
the statute of limitations is one yedalmer v. Homecomings Fir.|.C, 677 F. Supp. 2d 233,

237 (D.D.C. 2010). Therefore, any claim under section 2607 would also bbamee-

S. Nineteenth Cause of Action: Conspiracy to Commit Mrtgage Fraud,
Against Bank of America and First Home Mortgage Corpg™

The plaintiff alleges that “Freedom Mortgage Corp. conspired with Bank ofiéarter

carry out the acts described in Counts 10 through 13.” Am Cdha86. She states that she

% First Home Mortgage Corp. is not a defendant in this case. Since théfidaiigcussion of this cause of action
makes reference to both First Home MortgagepCsee idf 289, and Freedom Mortgagee id 11 286, 288, the
Court assumes for the purposes of these Motions to Dismiss that thésafaaction is meant to be against Bank of
America and Freedom Mortgage.
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“was injured by the conspiracy in that she was denied the opportunity to find chealitetlae
she was sold and made payments under a predatory loan, and that such fraud angl predator
lending practices were the proximate cause of her forecloslaef’'290.

The defendantargue that the plaintiff has not sufficiently pled the elements of civil
conspiracy as set out, for examplePawul v. Howard Uniy.754 A.2d 297, 310 (D.ir. 2000).
SeeDef. Freedom Mortgags Mem. at 12; Def BOA & MERS Mem. at 28. The defendants
argue that, because the plaintiff has failed to state a claim for common légageofraud, her
claim for conspiracy to commit fraud must automatically f&ie€eDef. Freedom Mortgge’s
Mem.at 12; De$. BOA& MERS Mem. at 28.

Under District of Columbia law, a conspiracy consists(bj an agreement between two
or more persons (2) to participate in an unlawful act, and (3) an injury caused byvafulunla
overt act performed by one of the parties to the agreement pursuant to, and in ftetbérdre
common scheme.Paul, 754 A.2dat310 The defendants are correct thabrispiracy is not an
independent tort but only ‘a means for establishing vicarious liability for [an] natgtort.™
D.C. Qil, Inc. v. ExxonMobil Oil Corp746 F. Supp. 2d 152, 158 (D.D.C. 201{§)otingPaul,

754 A.2d at 310 n.97 Since the plaintiff has failed to state a claim for common law fraud, as
discussedupra her claim for conspiracy to commit fraud cannot stand alone and is thus also
unavailing.

T. Twentieth Cause of Ation: Civil Racketeer Influenced and Corrupt

Organization (RICO), Civil Conspiracy to Commit Mail Fraud, and Civil
Conspiracy to Commit Wire Fraud, Against Bank of America
Theplaintiff alleges that Bank of America’s “pattern of activities resulted in treedbs

Plaintiffs home and the financial damages she suffered from her prettzaryy Am. Compl.

294. She alleges that this cause of action is supported by the fact that, in purswatiegdudy
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illegal acts previously described, “Defendant Bank of America used thet@éensail and wire
system to communicate with Plaintiffld. {1 29596.

Defendand Bank of Americand MERS arguan response that the plaintiff has not pled
factual allegations sufficient to prove the elements of a civil RICO cl&efs. BOA& MERS
Mem. at 28. Bank of America and MERS also artheg the alleged violations must be the
proximate cause of the plaintiff's injury, but “Plaintifbes not provide what proximate damages
she has suffered.Id. at 2829.

“To establish a RICO violation, th@aintiff must show (1) conduct (2) of an enterprise
(3) through a pattern (4) of racketeering activityBusby 772 F. Supp. 2dt281 (quothg W.
Assocs. Ltd. P'ship v.h Square Assocs235 F.3d 629, 633 (D.Cir. 2001)). In the instant
cause of action, the plaintiff has not even stated what section of the RIC® Biatiltof
America has allegedly violated, much less the required elements of the causenof actio
Moreover, “[i]t is well established thatsangle scheme... designed to frustrate one transaction
and inflict[ ] a single, discrete injury on a small number of victimsfails to meet RICGS
requirement of @attern of raketeering activity.”ld. at 282 (internal quotation marks and
citations omitted). Plaintiff has not managed to establish a single scheme désignstrate
her ability to modify the terms of her loan, much less a pattern of racketeetinigy. Thus,
she has failed to state a claim.

u. Twenty-First Cause of Ation: Failure to Comply With State Statutes
Against All Defendants

Finally, the Court turns to the plaintiff’s final claim that the defendants failedrnply
with state statutes. Unddrig count, the plaintiff includes three primary allegations. First, the
plaintiff alleges that “Defendants failed to comply with District of Columbiadiosure laws

because Defendant is attempting to enforce a claim based on a Security Deed,sigremefs
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that was not properly or timely filed, or correctly executed, and a Promissteyhich they

cannot prove exists.” Am. Comg 302. Second, the plaintiff alleges a violation of the
Consumer Protection Procedures Act because “Defendant Bankesfoamepresented that

Plaintiff had a status of someone who can request a postponement of the foreclesafrbesal

home which she obviously did not have as the foreclosure sale went forward regardéss of
attempts to postpone itld.  311. Thirdthe plaintiff alleges that Bank of America is in

violation of the Consumer Protection Procedures Act because “by sending fRadettiér with
contact phone numbers, Bank of America was representing that the informétiereddy

calling that numbeand speaking to a Bank of America representative would be accurate. It was
not.” Id. § 312 (citingD.C. CoDE 28-3904(e)).

Defendant Freedom Mortgage argues in response that, “[lJike several puotsCCount
Twenty-One is based on the alleged failtwecomply with the statutory requirements for a
foreclosure that did not involve Freedditortgage] Again, Carter alleges no conduct by
Freedom [Mortgage] that post-dates the August 16, 2004 Loan closing other thenatdisa
Loan to Bank of Americd Def. FreedonMortgageés Mem.at 12 (citations omitted).
Defendand Bank of Americand MERS argughat “[t]his claim is based on the alleged failure
to comply with the statutory requirements for a foreclosure that did not occun.ifiéave
foreclosure had occurred, there is no allegation that the terms of the Deed 0ODTCUSDDE
ANN. § 42-801¢t seqor D.C. MUN. REGS tit. 9 § 3100 were not followed.” DefBOA&

MERS Mem.at 29 (citations omitted).

The Court first addresses the plaintiff's claim under the Consumer Poot&ticedures

Act, which is a tomprehensive statute designed to provide procedures and remedies for a broad

spectrum of pretices which injure consumersFindlay v. Citimortgage, In¢813 F. Supp. 2d
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108, 121 (D.D.C. 2011) (quotirgtwater v. District of Columbia Dep't of Consumer & Reg.
Affairs, 566 A.2d 462, 465 (D.C. 1989)The specific violation the plaintiff alleges is that Bank
of America “misrepresent[eds to a material fact which has a tendency to misleadb®lation
of D.C.Code § 28-3904(e). The plaintiff has not, however, pled any facts beyond the bare
allegation that Bank of America misled her that are sufficient to sustain such a claim.

The plaintiff's other claims of wrongful foreclosure in violatiof D.C. statutes in this
count are duplicative of other claims that have been discuaged, in Counts Nine and
Fourteen. The plaintiff thus does not state a claim for which relief can be granted.

V. CONCLUSION

For the foregoing reasons, the Mosdo Dismiss frondefendant Freedom Mortgage,

ECF No. 18, and defendants Bank of America and MERS, ECF No. 20, are GRAKT&D.

Order consistent with this Memorandum Opinion will be issued.

DATED: August8, 2012

ISl . Loyt A Hosrett
BERYL A. HOWELL
United States District Judge

24 At the time that the plaintiff sought an extension of timdile anuntimely Opposition to the Motions toigniss,
she also filed a “Motion to Show Cause” and extend time to file a responaemation, ECRNo. 23, will be
denied as moot, as it is duplicative of the plaintiff's motions féeresions of time, ECF Nos. 26, which the court
granted.
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