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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL AUTOMOBILE DEALERS
ASSOCIATION,
Plaintiff,
V.

Civil Action No. 11-1711 (ESH)
FEDERAL TRADE COMMISSION,

Defendant.
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MEMORANDUM OPINION

The National Automobile Dealers Association (“NADA”) challenges the Federal Trade
Commission’s (“FTC” or “Agency”) interpretatioof the meaning of “uses a consumer report”
in the amended Fair Credit Reporting Act (“FCRALS U.S.C. 8 1681m(h). As set forthin a
preamble to amended regulations related td-igsed pricing” of consumer credit, the FTC
contends that an automobile dealer that cm¢®btain a consumer repaonetheless “uses” it
when the dealer executes a credimtract based upon a third-pafityancing source’s use of the
consumer report. NADA contends that this iptetation violates thAdministrative Procedure
Act (“APA"), 5 U.S.C. 88 70%t seq, claiming that it is (1) ultra vires and (2) arbitrary,
capricious, or otherwise not in@rdance with law. Before the Court are the FTC’s motion to
dismiss and NADA’s motion for summary judgmefitor the reasons explained herein, the

FTC's motion will be granted and NADA's motion will be denfed.

! The memoranda in support of these motionsvélreferenced as follows: Plaintiff's Motion
for Summary Judgment (“Pl.’s Mdfor Summ. J.”); Defendant®pposition to Pl.’s Mot. for
Summ. J. (“Def.’s Opp’n”); Plaiiff's Reply to Def.’s Opp’n taPl.’s Mot. for Summ. J. (“Pl.’s
Reply”); Defendant’s Motion to Dismiss (“Def.idot. to Dismiss”); Plaintiff’'s Opposition to
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BACKGROUND
LEGAL FRAMEWORK

In 2003, Congress enacted the Fair andukate Credit Transactions Act of 2003
(“FACT Act” or “Act”), Pub. L. No. 108-159, 117 Stat952, to “prevent ideity theft, improve
resolution of consumer disputes, improvedleuracy of consumeecords, [and] make
improvements in the use of, and consumer access to, credit informdtioriThe FACT Act
amended the FCRA by adding, among other thiagsovision that governs the “[d]uties of
users in certain [consumer] crettiénsactions.” 15 U.S.C. § 168th). That provision addresses
a practice known as “risk-baspdcing” and provides statutpiprotections for consumers who,
based on information containedtireir “consumer report[sf are offered credit at “materially
less favorable [terms] than the most favordblens available to aubstantial proportion of
consumers.”ld. § 1681m(h)(1¥. In such circumstances, ppestive buyers are entitled to
receive a “risk-based pricing notice” (“RBPN”ealing them to the potential existence of
negative information in their credit reportsteat they can check their credit histories and

correct any inaccuraciesd. at 41,603. Specifically, the creditmust explain that information

Def.’s Mot. to Dismiss (“Pl.’s Opp’n”); Defedant’s Reply in Support of Mot. to Dismiss
(“Def.’'s Reply”). The joint Local Rule ™) Appendix will be referenced as “App.”

2 A “consumer report” is “the communicati of any information by a consumer reporting
agency bearing on a consumer’s credit wortssneredit standing, credit capacity, character,
general reputation, personal characteristics, or mbteing which is used or expected to be
used or collected in whole or in part for thegmse of serving as a factor in establishing the
consumer's eligibility for [credit, Burance, employment, or other authorized purposes].”

15 U.S.C. § 1681a(d)(1). “Consumer report” and “ttregport” are used interchangeably in this
Memorandum Opinion.

3 “Risk-based pricing” refers tihe practice of setting or adjustj the terms of credit offered to a
consumer to reflect the risk of nonpayment by dwatsumer. “Creditors that engage in risk-
based pricing generally offer more favorablerte to consumers with good credit histories and
less favorable terms to consumers with poor credit historfesiy’ Credit Reporting Risk-Based
Pricing Regulations, Final Ruleg6 Fed. Reg. 41,602, 41,603 (July 15, 2011).



in the credit report was a factor in setting tilavorable interest rate, how the consumer can
obtain his or her credit history report, and howaorect false or incomplete data. Prior to the
2003 amendment, consumers were not entileéceive such notice upon receiviags
favorablecredit terms; they only received notice foore drastic “adverse actions,” such as
denial of a loan. These RBPNs muspbevided to consumers by “any person” whuzsésa
consumer report in connection win application for, or a grgrextension, or other provision
of, credit.” 15 U.S.C. § 168i(h)(1) (emphasis added).

The Act also required the FTC to prescribgulations to carry out the new risk-based
pricing law, including set the 6fm, content, time, and manner of delivery of any notice under
this subsection,” establish exceptions to the notice requirearahtgclarify the meaning of
terms used in this subsection.” 15 U.S.C. § 1681m(R)@}cordingly, on May 19, 2008, the
FTC initiated notice-and-comment rulemaking proceedings by publishing a notice of proposed
rulemaking and soliciting comments from interested parfies: Credit Reporting Risk-Based
Pricing Regulations; Proposed Rulé3 Fed. Reg. 28966 (May 19, 2008).

NADA and two other associations in the autdoibe dealer industrgubmitted letters in
which they argued that automobile dealdrsudd be exempt from providing an RBPN when
they engage in “three-party’nancing transactions; that is, @hthe dealer agrees to extend
financing to a consumer and then immediatelygssthe loan to a third party, such as a bank or
finance company. (App. at 64-82 (public comment letters dated ARG08).) In these
circumstances, NADA explained, ittise third-party financing conamy, and not the dealer, that

does the risk-based pricing, folistthe financing company thatauates the consumer’s credit

* The Act required the FTC to issue regulatifmistly with the Board of Governors of the
Federal Reserve System. The regulations weymulgated by both agencies but, because the
FTC's interpretation is the subject of the instsunt, this Memorandur®pinion will focus only
on the FTC's role.



and proposes a wholesale interasé (the “buy” rate) at whict will underwrite the auto loan.
(Id. at 63.) The dealer relies orettbuy” rate to offer the consuenan auto loan at a higher
retail interest rate #n is available to cdyuyers with better edit histories. Ifl.) Therefore,
NADA argued, the obligation to provide the RBBhbuld fall on the financing sources that set
the risk-based price and nart the auto dealersid( at 66.)

On January 15, 2010, the FTC adopted the@@dit Reporting Risk-Based Pricing
Regulations. 75 Fed. Reg. at 2724-84. Infithed regulations, it addressed—and rejected—
NADA's argument, concludinthat an initial creditor,such as an auto dealer, must provide the
RBPN within the context ahree-party transactionsd. at 2730, 2759, 2775-76eel6 C.F.R. 8§
640.6(b); 12 C.F.R. 8§ 222.75(b). &fically, the Agency took the piti®n that auto dealers that
are original creditors are considered to “use’ ¢hedit reports to determine which third-party
financing source to approach for financing, eiféhey do not set thask-based price, and
therefore fall within the purviewf § 1681m(h). 75 Fed. Reg. at 2730.

On January 5, 2011, a few days after thre$es took effect, NAB sought formal
guidance from the FTC on whether this requigetrapplied to auto dealers that are initial
creditors in three-party traactions and do not obtain epy of the credit report (“Non-
Consumer Report Dealers”), but instead, teawe it to the financingources to obtain one.
(SeeApp. at 167-73 (Jan 5, 2011 letter from NADAthe FTC).) In this circumstance, the
financing source usually obtainstbonsumer report, but the adtealer does not and therefore,

NADA argues, the dealer cannot béds® “use” thecredit report. 1Id.)

® “Initial creditor” or “original creditor” are useititerchangeably and theyfee to the entity with
whom the consumer signs the contract. 75 Fed. &£2730. This means that if, in the three-
party transaction, the consumetes into a contract directlyith the financing source, the
financing source must provide the RBPN.



In March 2011, the FTC initiated a new rulemaking proceeding to amend the risk-based
pricing regulations pursuant tbe Dodd-Frank Wall Street Rem and Consumer Protection
Act (“Dodd-Frank Act”), Pub. L. No. 111-203, 124 Stat. 1376 (20E3ir Credit Reporting
Risk-Based Pricing Regulationsptice of Proposed Rulemakings Fed Reg. 13902 (Mar. 15,
2011)° At the FTC's suggestion, NADA submitted dtanuary 5, 2011 inquiry as a comment in
this recently-initiated rulemathg proceeding. (App. at 173-7ke also idat 167-72.)

On July 15, 2011, the FTC promulgated amendments to the Fair Credit Risk-Based
Pricing Regulations. The amendments, codified6 C.F.R. Part 640, “require disclosure of
credit scores and information relating to a¢tedores in [RBPNSs] if a credit score of the
consumer is used in setting the mateeains of credit.” 76 Fed. Reg. at 41,602.

In the preamble to the amended rukee FTC published a section entitled
“Supplementary Information” which included pemses to various submissions received during
the notice-and-comment perio&ee76 Fed. Reg. at 41,602-26. In this section, the FTC set
forth its Interpretation of the scope of therdibuses” as employed in § 1681m(h) of the
amended FCRA (“Interpretation”). 76 Fed. Reg. 41,606-07 & nn. 5-9. The FTC rejected
NADA'’s suggested interpretation diconstrued 8 1681m(h) to appb an automobile dealer
that uses consumer reports to offer materialbg favorable credittes to car buyers—even

when the dealer “does not directipptain the consumer reportgshd/or credit score[s] from a

® The Dodd-Frank Act, signed into law on July 21, 2010, amended the FCRA’s risk-based
pricing protections. In particat, section 1100F of the Dodd-RkaAct strengthened consumers’
rights by requiring that RBPNs include a consumerslit score if that credit score was used in
making the credit decision.

” In informal conversations, FTC staff attornésl taken the position that auto dealers in this
category “used” the consumer reports, even if thdynot physically obtain them, and therefore,
the auto dealers were requirecprovide RBPNs to consumerdd.(at 168.)



consumer reporting agency,” bostead it takes an agh based on the decision of a third-party
financing source that relies upon the aonsr report. 76 Fed. Reg. at 41,606.

It is this interpretation thatlaintiff challenges here. Spécally, NADA asserts that the
Interpretation of § 1681m(h) violates the ARAIn Count I, it claims that the FTC's
interpretation exceeds the FTC’s statutory autyar violation of 5 U.S.C. 8§ 706(2)(C).

(Compl. 11 36-42.) In Count Il, it claims titae FTC'’s interpretation should be set aside under
5 U.S.C. § 706(2)(A) as arbitrargapricious, or otherwise not accordance with law. (Compl.
11 43-54.)

ANALYSIS

LEGAL STANDARD

Although motions to dismiss and for summaidgment are normally judged under
different legal standards, the inguin this case is the sam&eeMarshall Cnty. Health Care
Auth. v. Shalala988 F.2d 1221, 1222-23 (D.C. Cir. 1993) (“The district court may, however,
examine matters of public record in ruling on deR12(b)(6) motion, and wheadistrict court is
reviewing agency action—sitting as an appellaibbunal—the legal qetions raised by a

12(b)(6) motion and a motion for summary judgmeat #re same.”) However, since it is “the

8 At the same time, NADA filed a petitidor review in the Cart of Appeals.See Nat'l| Auto.
Dealers Ass’n v. FTQ\o. 11-1313 (D.C. Cir. Sept. 9, 2012WWhen the FTC moved to dismiss
for lack of appellate jurisdiction, NADA did notgpute the FTC’s argument, but explained that
it filed the petition as “a protective measute’ensure compliance with the relevant
jurisdictional deadlines” in thevent that eitheraurt found that its challenge was subject to
direct appellate review.Nat”l Auto. Dealers Ass’'n v. FT,GC 270 (D.C. Cir. 2012) (quoting Pet’r
Resp. to Resp’t Mot. to Disss at 2-3). Agreeing with the ETthat “a challenge to such an
interpretation must begin in the district colithe Court of Appeals] dismiss[ed] [NADA'’s]
petition for lack of jurisdiction.”ld. at 269.



better practice,id. at 1226 n.5, the Court will convertfdadant’s motion to dismiss into a
motion for summary judgment.

Under Federal Rule of Civil Procedure 56@)mmary judgment is appropriate when the
pleadings and the evidence demonstrate that “there@ genuine issue as to any material fact and
that the moving party is entitled ppdgment as a matter of lawFed. R. Civ. P. 56(c). In a case
involving review of a final agery action under the APA howevergttandard set forth in Rule
56(c) does not apply because of the limited rola oburt in reviewing # administrative record.
See Nat'l Wilderness Inst. v. U.S. Army Corps of En§ics 01-0273, 2005 U.S. Dist. LEXIS
5159, 2005 WL 691775 at *7 (D.D.C. Mar. 23, 20Gf8e also Nw. Motorcycle Ass’n v. U.S.
Dep’t of Agric, 18 F.3d 1468, 1472 (9th Cir. 1994) (“[T]raase involves review of a final
agency determination under the [APA]; therefoesolution of th[e] matter does not require fact
finding on behalf of this court. Rather, thauds review is limited to the administrative
record.”). Summary judgment thus servesh@smechanism for deciding, as a matter of law,
whether the agency action igpported by the administiae record and is otherwise consistent
with the APA standard of reviewSee Bloch v. Powel27 F. Supp. 2d 25, 31 (D.D.C. 2002),
aff'd, 348 F.3d 1060 (D.C. Cir. 2003).

1. ULTRA VIRESCHALLENGE

To assess NADA's first claim—that thetémpretation exceedsalFTC's statutory
authority—the Court must begtwith the first step of the two-part framework announced in
Chevron. . . and ask whether Congress has ‘direadgiressed the precise question at issue.”
Mayo Found. for Med. Educ. & Research v. United Stdig$ S. Ct. 704, 711 (2011) (quoting
Chevron, U.S.A. v. Natural Resources Defense Cqui&il U.S. 837, 843 (1984)). “Under
ChevronStep One, the court examines the statutec¥®,” by applying “thdraditional tools of

statutory construction.’Eagle Broad. Group, Ltd. v. FCG63 F.3d 543, 550, 552 (D.C. Cir.



2009) (citingChevron 467 U.S. at 842-43). “If this ‘searchrfithe plain meaning of the statute
... yields a clear result, th€&ongress has expresstdintention as to # question,” and the
court need not proceed further because “deference is not appropieglé Broad, 563 F.3d

at 552 (quotindgell Atlantic Tel. Cos. v. FCQA31 F.3d 1044, 1047 (D.C. Cir. 1997)).
However, if “Congress has not directly addresbedprecise question at issue,” and the agency
has acted pursuant to an express or implied delegation of authority, thenastiproceed to the
second step aChevron Chevron 467 U.S. at 843. At that seg'the agency’s statutory
interpretation is entitled to deferenas long as it is reasonableAm. Library Ass’'n v. FCC

406 F.3d 689, 699 (D.C. Cir. 2005) (quoti@bevron 467 U.S. at 842-43).

A. Chevron Step One

Although NADA and the FTC contend that ttatute is unambiguous, and thus the
inquiry should end at Step One, they disagree about the meaning of the term “uses.” (Pl.’s
Opp’n at 7; Def.’s Mot. to Dismiss at 13, 22Therefore, Court’s firstask is to determine
whether the statute is ambigudns“consider[ing] the provisionat issue in context, using
traditional tools of statutory construction and legislative histoy/élls Fargo Bank, N.A. v.
FDIC, 310 F.3d 202, 206 (D.C. Cir. 2002).

The statute requires that

any person [wholisesa consumer report in connection with an
application for, or a grant, extsion, or other provision of credit

on material terms that are materially less favorable than the most
favorable terms available to a substantial proportion of consumers

from or through that person, based in whole or in part on a
consumer report, the person shall provide . . . notice to the

® As discussed in Section II(Bjyfra, the parties dispute whether, at Step Two, the Agency’s
interpretation warrants deferencedaif so, whether it should be undéhevronor Mead (See
Pl.’s Opp'n at 5, 20-25.)



consumer in the form and manner required by regulations
prescribed in accordance with this subsection.

15 U.S.C. 8 1681m(h)(1) (emphasis added).

“Uses” is not defined in theatute. The parties debate whet the term refers narrowly
to direct use by those who obtain a physaoady of the report owhether it encompasses
indirect or attenuated raince upon the consumer repas.( based on use by third-party
financing sources upon whithe auto dealers depertd)Plaintiff contends that, by employing
the term “use,” the statute covers only auto eleatihat physically “obtain, receive, or review a
consumer report” and rely on the information camedi within it to decide material terms of the
consumer contracts. (Pl.’s Mot. for Summatll, 12) Defendant, lgontrast, urges a broader
definition, arguing that the provisi@applies to both auto dealdhat obtain the physical report
to use directly, as well as to Non-Consumer Repealers. (Def.’s Motto Dismiss at 8.)

The term “use” is arguably susceptiblesither definition. Tk inquiry, of course,
“begin[s] with the languagemployed by Congress and the assumption that the ordinary
meaning of that language accuratetpresses the legislative purposeEhgine Mfrs. Ass’nv. S.

Coast Air Quality Mgmt. Dist541 U.S. 246, 252 (2004) (quotiRgrk ‘N Fly, Inc. v. Dollar

19 plaintiff vigorously disputes ghnotion that auto dealers eviedirectly use consumer reports
because they do not “obtain, receive, or reviegvconsumer report[s]” and may never see a
summary of the data contained in such repo(®l.’s Reply at 2.) However, its attempt to
distance auto dealers’ actions from those ofittencing sources that psess the report (Pl.’s
Opp’n at 11-12) are unavailing. NADA concedliat Non-Consumer Report Dealers accept
consumers’ credit applications and send therthird-party finacing sources and are
subsequently advised by the financing sourcetidr and on what terms it will purchase the
credit contract. (Pl.’s Mot. for Summ. J. aekplaining that the dealer initiates the request that
prompts the financing source to obtain credit re9)g Then, “[b]Jased on the finance source’s
agreement to purchase the credit contracts, [wikicisually based onsitreview of the credit
report,] . . . the dealer enters into a dredntract with the consumer. . . .1d( at 4;see also id

at 1; App. at 168 (NADA'’s Jan. 2011 letter to the FTC).Therefore, the Court finds it
reasonable to view a dealers’ @seindirect or attentxad, but notes that this conclusion does not
does not resolve thestant challenge.



Park & Fly, Inc, 469 U.S. 189, 194 (1985)). Thus, “[tlhe waude’ in the statute must be given
its ‘ordinary or natural’ meaning, a meaning wasly defined as ‘to convert to one’s service,’
‘to employ,’ ‘to avail oneself of,” and ‘toarry out a purpose or action by means @ailey v.
United States516 U.S. 137, 145 (1995) (quotiBgnith v. United State508 U.S. 223, 228-29
(21993) (internal quotatomarks omitted))Oxford Dictionaries Prd2012) (defining “use” as
“take, hold, or deploy (something) as a meainaccomplishing a purpose or achieving a result;
employ”). Considering this term within a diféant statute, the Supreme Court concluded that
“[tihese various definitions of ‘usénply action and implementation.”Bailey, 516 U.S. at 145;
see also Smitflb08 U.S. at 228 (“[O]ver 100 years ago gave the word ‘use’ the same gloss,
indicating that it means ‘to employ’ or ‘to degiservice from.” ) (citation and some internal
guotation marks omitted). But these definitionsndb provide any guidance as to the degree of
directness necessary to “employ,” “avail sek of,” or “derive service from.”

However, “[llJanguage, of course, cantat interpreted apart from contexg§mith 508
U.S. at 229, and both parties posit that the siatutontext resolves any possible ambiguity.
(Def.’s Mot. to Dismiss at 17; P&’Opp’n at 9; PIS Reply at 3-4)see also Smittb08 U.S. at
229 (“The meaning of a word that appears ambigifotiswed in isolation may become clear
when the word is analyzed in light of the terms that surround it.”) The FTC argues that the
statute’s use of the terms “obtain,” “proeyf and “furnish” in other sectiong.g, 15 U.S.C. 88§
1681a, 1681b, 1681e, 1681g,) demonstrates that, @begress meant to refer to physical
possession of the consumer report, it did so in rpozeise terms. (Def.’s Mot. to Dismiss at 16-
19; 76 Fed. Reg. at 41,607 n.8.) Therefore asoas, the fact that Congress chose the term
“use” in 81681m(h) shows that it intended tgrsfy broader coverageNADA counters that, as

a practical matter, “use” is necessarily narrovaed it refers exclusively to those who actually

10



obtain the credit report because otilgy would have the date.{, the credit score and the
identity of the credit reporting agency) that miostincluded in the RB®. (Pl.’s Mot. for
Summ. J. at 14.) Both parties rely on § 1684)(4), which defines a creditor as one who
“obtains or uses consumer repodsectly or indirectly, in conaection with a credit transaction.”
The FTC contends that the inclusion of both “afit@ind “uses” shows thause” must refer to
more than mere physical possession. (D&fos. to Dismiss at 18.) NADA, for its part,
focuses on the clause “directly or indirg¢tlarguing that, if Congress had meant for §
1681m(h)’s “use” to include indirecise, it would have said so. [.(B Mot. for Summ. J. at 17,
Pl.’s Opp’n at 9.)

However, NADA does not explain why, if Congress meant to limit the reach of §
1681m(h) to only those who phyally obtain a consumer repat the information therein, it
did not again employ a more specific term like ‘@bt or “procure,” and further, it simply
ignores the fact that, whenalting 8 1681m(h), Congress chose tiroadest of the terms found
in the statute. Nor can NADA explain why botmis—“uses” and “obtains”— appear together
in § 1681m(e)(4) if, as it suggests, “use” stibmean the same as “obtains” in §1681nithiror
these reasons, there are serious deficientigkintiff's “plain meaning” argumentSee Bailey
516 U.S. at 146 (“We assume that Congress twederms because it intended each term to
have a particular, nonsuperfluous meaning”).

On the other hand, the FTC has not shown timastatute contemplates that an auto

dealer that does not have the basic infaimnacontained in a consner report (which is

1 According to NADA, it does not argue that “0$eust mean “obtain,” but rather that “use”
also refers to those who receigr review the report (or amumnary of its information). SeePl.’s
Reply at 2). However, this disction is irrelevant since receng or reviewing the report also
means obtaining it or the information therein.

11



necessary to issue an RBPN), could provide one to a con$turkhough this does not
necessarily render thetérpretation erroneousee Union Bank v. WolaS02 U.S. 151, 158
(1991) (explaining that “[t]heafct that Congress may not haveeeen all of the consequences
of a statutory enactment is not a sufficiezason for refusing to give effect to its plain
meaning”), neither does it dispektiambiguity that NADA has identified.

Finally, the parties contend that the lediska history confirms their reading of the
statute. (Def.’s Mot. to Disras at 19-22; PIl.’s Mot for Summ.ak.16-19.) However, there is
no indication that Congress eveonsidered the question. Inste¢éhe snippets of legislative
history that both have offfed are, at best, evidence of the cesgional purpose. None of these,
however, provide clarity as to the meaning of “use3ge Vencor, Inc. v. Physicians Mut. Ins.
Co,, 211 F.3d 1323, 1325-26 (D.C. Cir. 2000) (explairthreg appeal to the “broad purposes’ of
legislation” may “ignore[] the amplexity of the problems Congse is called upon to address and
the dynamics of legislative action”) (quotiBgl. of Governors of the Fed. Reserve Sys. v.
Dimension Fin. Corp 474 U.S. 361, 373-74 (1986)).

Nor do NADA's citations to other casew/blving 81681m(h) clarify the meaning of
“uses.” SeePl.’s Opp’n at 12-14.) khough plaintiff relies heavily o€astro v. Union Nissan,
Inc., No. 01 C 4996, 2002 U.S. Dist. LEXIS 12917 (NIIDJuly 3, 2002), that case is simply
too dissimilar to be instructive. Bastrqg the plaintiff had filed suit against Union Nissan for
unauthorized pulls of its credit reppdoy third-party financing sourcesd. at ** 2-4. That case
dealt with a different subsection of the stat(§ 1681b(f)), and the gihtiff made no argument

that Union Nissan was in fact'aser” of its credit reportld. at *9. Most importantly, there was

12 Defending the reasonableness of the Intéagion, the FTC explains how Non-Consumer
Report Dealers that never obtain a physicgdy of the consumer report could nonetheless

provide an RBPN to a consumefSeg infran. 17.) However, the agency’s resolution of the
matter cannot inform the Court’s analysis under the first st€hetron

12



no allegation that Union Nissan took any actiosdahon decisions by thenfincing sources that
had pulled the report without authorizatidd. The other cases cited by NADA are even less
relevant. See Gonzalez-Bencon v. Doral Ban&9 F. Supp. 2d 229, 237 (D.P.R. 2011) (finding
that 8 1681m was inapplicable in a suit agaabank that furnistieallegedly incorrect
information to the consumer reporting agen®ick v. Level Propane Gases, In&83 F. Supp.
2d 1014, 1020 (S.D. Ohio 2000) (uncontested that defenekzs a “user” of consumer reports);
Morrissey v. TRW Credit Dat434 F. Supp. 1107, 1108 (E.D.N.Y. 1977) (company found to
have “used” report acally obtained it).

Ultimately, each party has shown that #tatute is capable of supporting its
interpretation, but neithdras shown that the stabuy text is unambiguousApotex Inc. v. FDA
414 F. Supp. 2d 61, 71-72 (D.D.C. 2006) (finding agalty when “[t]he statute simply does not
lend itself clearly to eithergoroach urged by the parties heaiad the text and reasonable
inferences from it [do not] give a clear answeaiagt either party”) (irgrnal quotation marks
omitted),affd 226 Fed. Appx. 4, 5 (D.C. Cir. 2007) (internal quotation marks omitted)also
PDK Labs. Inc. v. U.S. DEA62 F.3d 786, 796 (D.C. Cir. 2004) (“That a statute is susceptible
of one construction does not render its meaning [fi#ins also susceptible of another, plausible
construction . . .."). Thus, the Court cannot fitttht the statute is ungbiguous with respect to
‘the precise question at issueWells Fargo Bank, N.A310 F.3d at 206 (quotinghevron 467
U.S. at 842), and will proceed @hevrors second step.

B. Chevron Step Two

At Step Two, the sole question is whether thterpretation is “a permissible construction
of the statute.”"Chevron 467 U.S. at 843. However, befaeaching this issue, two threshold
arguments must be addressed. First, plaiatgties that no deference is due because the FTC

has not been delegated authority to regulaie-Sonsumer Report Deater (Pl.’s Mot. for

13



Summ. J. at 22-24.) Alternaély, it argues, even if sonievel of deference were duéhevron
deference is not warranted here because teephetation was not thgoduct of notice-and-
comment rulemaking.See idat 19-20.)

1. Delegated Authority

“[Dleference to an agency’sterpretation of a statute is doaly when the agency acts
pursuant to delegated authority. Absent such authority, [a cdlneed not decide whether the
regulations are otherwise reaabfe” because “[a]n agency may not promulgate even reasonable
regulations that claim a foe of law without delegatealithority from Congress.Motion
Picture Ass’n of Am. v. FC@B09 F.3d 796, 801 (D.C. Cir. 200@)ternal quotation marks and
citations omitted)Am. Bar Ass'n v. FTC430 F.3d 457, 469 (D.C. Cir. 2005) (“The deference
mandated irChevron‘comes into play, of course, only axonsequence ofagtitory ambiguity,
and theronly if the reviewing court finds an implicitelegation of authority to the agency.™)
(quotingSea-Land Serv., Inc. v. Dep't of TransB7 F.3d 640, 645 (D.C. Cir. 1998)).

It is undisputed that the FTC has been ddtsjauthority to “prescribe rules” setting
forth the content and timing of RBPNs and excapito the notice requireent and “clarify[ing]
the meaning of the terms used in [§ 1681m(h)k U.S.C. § 1681m(h)(6). (Pl.'s Mot. for
Summ. J. at 5; Def.’s Mot. to Dismiss at @hus, plaintiff’'s argument—which is really just
another version of its statutory challenge— &t tihefendant lacks the authority to “expand the
coverage of [the statute]” by “retin[ing] the word ‘use.” (Pl.’s Mot. for Summ. J. at 23.)
However, given the explicit delegation of ottty in 8 1681m(h)(6), it is “apparent from the
agency’s generally conferred authority and o8tatutory circumstancekat Congress would
expect the agency to be ablesfmeak with the force of law” it respect to gaps or ambiguities
in 8 1681m(h).United States v. Mead Carpb53 U.S. 218, 229 (2001).

2. Lack of Notice-and-Comment Rulemaking.
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Even when an agency has beletegated authiy to act, “noChevrondeference is due
unless the agency'’s action has the ‘force of law6tion Picture Ass'n of Am309 F.3d at 801
(quotingMead Corp, 553 U.S. at 227). Since the Intexf@ation was published in the preamble
to the 2011 regulations and was not subjectaiice-and-comment rulemaking proceedings,
NADA argues that the Agency cannot claithevrondeference. (Pl.’s Mot. for Summ. J. at 22-
24.)

The FTC’s first argument, that it desery@sevrondeference because NADA is actually
challenging the 2010 regulations (Def.'s Opp’n at¥33,unsupported by the record, which
makes clear that the Interpretation arose enpteamble to the Dodd-Frank Act regulatioBge
Nat’'| Automobile Dealers Ass'670 F.3d at 269 (“The Commission announced this
interpretation in a Federal Register notice accompanying its promulgation of an amended rule
regulating ‘risk-based pricing’ of consumaedit.”). In the 2010 rulemaking, the FTC
determined that auto dealers that were theairstieditors had to provide an RBPN even in the
context of a three-party transaction where tharfcing source, and not the dealer, did the risk-
based pricing. But, despite extensively detailing the obtigatof original creditors in
numerous situations, neitheetB010 regulations nor the 20gfamble provides any indication
as to how to handle the situatimere an original creditor auttealer never physically obtains
the consumer reporSee75 Fed. Reg. at 2724-84. Moreoviarthe 2010 regulations, the FTC’s
conclusion that auto dealers “used” the consuraport was based on the assumption that the

auto dealer obtained the consameport and used the information therein to determine which

13 n the Court of Appeals casdated to the instarsiuit, the FTC appeared to acknowledge that
the Interpretation arose in the pmaale to the 2011 regulationsSeeMot. of Resp. FTC to
Dismiss for Lack of Jurisdiction, at Blat'l Automobile Dealers Ass’n v. FT®o. 11-1313

(D.C. Cir. Oct. 26, 2011) (“The specific interpretation . . . consikteree paragraphs in the
‘Supplemental Information’ . . . accompanying thay 15, 2011 Federal Register publication of
amended rule.”).
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financing source was “likely to purchase ttetail installment sale contract.d. at 2730. Thus,
the Interpretation, as published2011, is based on a consistent, hometheless different logic.
Therefore, if the FTC’s interpretation is entitleddbevrondeference, it must derive from the
interpretation published in theamble to th€011 regulations.

However, notwithstanding the absence of notice-and-comment rulemaking, the
interpretation is entitled t6hevrondeference undddarnhart v. Walton 535 U.S. 212 (2002).
In Barnhart the Supreme Court explained that less formal interpretations may still warrant
Chevrondeference if “the interstdi nature of the legal quest, the related expertise of the
Agency, the importance of the question to admiaigin of the statute, éhcomplexity of that
administration, and the careful consideratios Agency has given the question over a long
period of time all indicate th&hevronprovides the appropriatedal lens through which to
view the legality of the Agenayterpretation here at issueld. at 222;see also Mea@orp.,

533 U.S. at 230-31 (“The want of [noticecacomment] does not del@ the case.”).

Indeed, the Court of Appeals has grar@dgevrondeference in analogous situations.
See, e.gMenkes v. U.S. Dep’t of Homeland $S&87 F.3d 319, 331 (D.C. Cir. 2011) (affording
Chevrondeference to Coast Guard decision iruddjatory proceeding because it was “bound up
with the administration of the. . scheme of regulating”Mylan Labs., Inc. v. Thompso889
F.3d 1272, 1280 (D.C. Cir. 2004) (accordidgevrondeference to FDA letter due to
“complexity of the statutory regime under whitte FDA operates, the FDA’s expertise[, and]
the careful craft of the scheme it devisedetconcile the variousatutory provisions”).

Similarly here, the FTC has been specificalhyarged with clanfing the terms of and
establishing the procedure for a complex sydteenable consumers to correct their credit

reports and to prevent identityeft. Though § 1681m addressesyamhe part of the system, the
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way that the provision is implemied affects other aspects of the statutory scheme. Finally, the
Interpretation was published in the Federal Register, a factor which “is not in itself sufficient to
constitute an agency’s intent that its pronouncerhawme the force of lawput “where, as here,

that publication reflects a deliberating agen®eH-binding choice, as Wes a declaration of
policy, . . . [it] is further evidence of@hevronworthy interpretation.”Citizens Exposing Truth
About Casinos v. Kempthor#92 F.3d 460, 467 (D.C. Cir. 2007) (internal citation omitted).

For these reasons, in additionth@ Agency’s thorough considém of the matter, the Court
concludes that the agency’s 2011 interpretatiorth@a$orce of law, and on this basis, it will
proceed taChevrons second step.

3. Reasonableness of I nterpretation

At Chevrons Step Two, the question for the coisrtwhether the agency’s position rests
on a ‘permissible construot of the statute.”Mylan Labs., Ing 389 F.3d at 1280 (quoting
Chevron 467 U.S. at 842-43). “If Congress has explidifg a gap for the agency to fill, there
is an express delegation of autibypto the agency to elucidatespecific provisiorof the statute
by regulation” and “[s]uch legiative regulations are given coolling weight unless they are
arbitrary, capricious, or manifédg contrary to the statute.Chevron 467 U.S. at 843-44. Under
this deferential standard, “a court may not substitute its own constrottostatutory provision
for a reasonable intergegion made by the administrator of an agendy.”at 844. Rather,
courts must uphold an agency’s interpretatiahig “reasonable and consistent” with the
statutory purpose aridgislative history.GTE Serv. Corp. v. FCQ05 F.3d 416, 421 (D.C. Cir.
2000). However, “a court will not uphold an irgeetation ‘that diverges from any realistic
meaning of the statute.’fd. at 421 (quotingMassachusetts v. Dep’t of Transp3 F.3d 890,

893 (D.C. Cir. 1996)).
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Here, it is clear that the FTC'’s interpretatiwarrants deference. First, as shown in
Section II(A),supra the agency’s interpretation of § 1681 mihronsistent with the language of
the statute.

Second, the agency reasonaiblterpreted “use” to promote the FCRA'’s goal of
providing consumers with accurate informatidroat their credit reports(Def.’s Mot. to
Dismiss at 22-24.) The Interpretation is consisteith the FTC’s regulatory regime, including
the requirement that auto dealers that are irgtedlitors in three-partyansactions provide the
RBPN. 75 Fed. Reg. at 2730 (reasoning thalhé[thaterial terms of the sales contract—
specifically the annual percentagege of the automobile loan—alased, in part, on the ‘buy’
rate offered or expected to be offered by theltparty financing source . . Thus, automobile
dealers that are original credisan a three-party financing treaction must provide [RBPNSs] to
consumers”). In its 2010 determination, the FBGght to ensure that “the consumer receive[d]
the notice before entering the transaction aatlttie notice c[ael from one eurce.” (Def.’s
Mot. to Dismiss at 8.) In 2011, when NADAkasl whether Non-Consumer Report Dealers were
subject to this requirement, the agency appledausal, transaction-based analysis” to the term

‘use,” and reasoned that the dealer was nalesis required to providee RBPN because it
was the dealer that “initiated the request thaseduhe financing sourde obtain the consumer
report and used the resulting information from fimancing source to set the rate offered to
consumers.” 76 Fed. Reg. at 41,606-07 (explaining‘ftjiaé original ceditor incorporate[s]

the wholesale buy rate in the rate offeretheconsumer, establisig a causal connection

between the consumer report and the atinrate offered to the consumef*)Thus, the

14 Contrary to NADA's assertion (Pl.’s Oppat 24), the absence of precedent for the FTC'’s
“causal, transaction-based approach” doeserader it a departure from any preexisting
approach since the statute is new and its imefgimng regulations are new. In addition, the
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Interpretation retains the obligations of augalkérs that are initial creditors in three-party
transactions and furthers the Act’s broader gbancreasing consumers’ access to accurate
information about their credit reports.

Even if compliance with the Interpréitan could create “awkward and burdensome”
situations, as plaintiff suggests (Pl.’s Mfatr Summ. J. at 20), that does not render it
unreasonableSee Apotex Inc414 F. Supp. 2d at 72 (explaining that, even if the agency’s
approach is imperfect in practice, “that webmlot provide a sufficient basis to render the
[agency’s] approach impermissible un@revronstep two”). On the contrary, a third reason
that the Interpretation is reasonable is thavdids the difficulties that flow from NADA'’s
approach. As defendant pardaut, NADA's interpretationauld result in the confusing
situation where consumers receive multiple notices or no notice seedb Fed. Reg. at 41,607
n. 9 which would clearly contravene the stattiteConstruing “use” as NADA suggests could
also seriously undermine the applion of other provisions in tHeCRA that relate to “use” of

consumer reports. (Def.’s Mot. to Dismas8 (citing 15 U.S.C. 88 1681a(d), 1681b(a)(3),

Interpretation is consistentitliv the longer-standing requiremehat auto dealers provide the
RBPN even if they are engaged in three-partysiahons in which the financing source (and not
the dealer) actually sets the materially adverse price tesms/5 Fed. Reg. at 2730.

5 The FTC explained that NADA'sroposal would lead to situatis in which consumers do not
receive an RBPN at all, in contraventiontloé statute. 76 Fed. Reg. at 41,607 n.9. (Def.’s
Opp’n at 1-2, 10.) To remedy this, NADA proposequiring finance sources to provide RBPNs
to consumers. (Pl.’s Opp’n at 14-15 & n.8.) é&mg the problems with this “fix,” however, is

the fact that it could create the confusing sitirain which a consumer receives multiple reports
(for example when the dealer and the financimgree both obtain consumer reports or when the
dealers corresponds with multiple fin@alsources). 76 Fed. Reg. at 41,607 n.9.

16 NADA'’s argument that the Intpretation would require thedw-Consumer Report Dealer to
provide an RBPN where no consumeport had been used bitherthe dealer or the financing
source (Pl.’s Mot. for Summ. J. at 22; Pl.’s Opp’2a} is inconsistent witthe statutory text. If
neither party “uses” the consumer report in gashion, the duty to provide an RBPN would not
be triggered. (Def.’'s Reply at 2 n.1.)
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1681m(a), 1681m(g)).) In adoiin, NADA's interpretation ould provide an undesirable
incentive for original creditors—even in othedustries—to arrangerfancing through third
parties in order to avoid theabligation to provide an RBPNDef.’'s Mot. to Dismiss at 21
(explaining that this is a concesimce § 1681m(h) is not limited totawdealers).) In short, the
practical effects of NADA's interpretation caugreatly undermine thict's goal of providing
information about credit reports to consumerseré&fore, it is reasonable and desirable for the
FTC to avoid those consequentésSee Menke$37 F.3d at 331 (“[T]he pential ramifications
of the agency’s decision confirm that these arecisely the sort of complex, interstitial
guestions that [it] desees deference to address.”)nd finally, to the extent that the
Interpretation reflects the Agerisyinterpretation of its own regation, it is entitled to even
greater deference than undgrevron Id. at 333.

Alternatively, even if it cannot clailf@hevrondeference, the agency would still prevail
based on the persuasive poweéits reasoning. lknited States v. Mead Carp33 U.S. 218,
the Supreme Court made clear that even a ratiade without the “force of law” is entitled to
“claim the merit of its writer's thoroughnedsgic and expertnesss fit with prior
interpretations, and anyhar sources of weight.Id. at 235. “The weight [accorded to an
administrative] judgment in a particular cagd#l depend upon the thoroughness evident in its

consideration, the validity of its reasoning, its consistency with earigtfater pronouncements,

7 And, though the FTC acknowledges that Non-@omar Report Dealers may not have on hand
all of the information necessary for the RBPNjlgo noted that, givendlpreexisting channels

of communication between finangsources and auto dealers ¢bnvey, for example, credit
applications and loan rates), the dealer coutdhgeecredit report information from the financing
source as well. (Def.’s Opp’n at 9 & n. 2 (expiag that the actual crédeport need not be
provided so long as the information is conwiéy@ the consumer)); 16 C.F.R. § 640.5(e).
Therefore, the Interpretation may create an inconvenience for the Non-Consumer Report
Dealers, but it does natandate an impossibility nor dog®bligate them to purchase a
consumer report.
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and all those factors which give it powemersuade, if lackingower to control.”” Id. at 228
(quotingSkidmore v. Swift & Cp323 U.S. 134, 140 (1944)) (akion in original).

Arguing that the Interptation does not deserieaddeference, NADA contends that it
IS not persuasive because it is not groundedshacedent (Pl.’s Moto Dismiss at 20-21;
Pl.’s Opp’n at 10, 23-24; Pl.’s Reply at 8), and because the pradifioallties it produces prove
that is the product of either fitlyireasoning or insufficient experéis (Pl.’s Mot. to Dismiss at
20-21; Pl.’s Opp’n at 10-12, 25; A.Reply at 9.) This argumeng¢eessarily fails. For the same
reasons that the Interpretatioméssonable, it is persuasive.

As an initial matter, it beamoting that, though éhinterpretation was not subject to
notice and comment, its promulgation wastigely formal as it was prompted by NADA'’s
comment, submitted in a formal rulemaking pssend published in the Federal Register as
part of RBPN rulemaking on a different isseln addition, the explanation that accompanied
the Interpretation shows the tlhoighness of the FTC’s evaluatiomdathe soundness of its logic.
NADA'’s argument that the Interpretationuapersuasive because it lacks precedent fails
because, as explained above, the Agency did nottdiepa the statute or prior agency practice.
Rather, the Interpretation is consistent with the 2010 regulations and with the regulatory scheme
which places the obligation to provide the RB@&n the entity with whom the consumer
interacts. $ee76 Fed. Reg. at 41,606 n.6.) The FTC’s conclusion that auto dealers are able to
get that information and are best suited to corntvgythe consumer is eminently reasonable.

(Id. at 41,606-07 & nn. 7, $ee alsdef.’s Opp’n at 9).

18 AlthoughMeadis said to apply to “less formal” administrative actiddatnhart 535 U.S. at
221, the degree of formality associated veéttiecision is nonetheless relevant uridead

which governs the review of many forms of admsirative rulings that arfar less formal than
the Interpretation See, e.gAss’n of Civilian Techniains, Inc. v. United State601 F. Supp. 2d
146, 151 (D.D.C. 2009) (reviewing resal to reinstate former memits of the National Guard).
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Furthermore, it is critical thighlight the flip-side of NAA'’s practicality argument.
While it decries the administrative burden thierpretation imposes, NADA ignores the fact
that its proposed interpretati presents its own problemse(, it could upset the administration
of the broader statutory regime, result in aoners receiving confusirnigformation, or prevent
consumers from receiving any informatiorall. NADA also downplays the fact that the
Agency considered the practical difficutipointed out by NADA and, instead, dismisses the
Agency’s suggested alternativeeé supranote 17) as things thagenerally do not” happen.
(Pl’s Reply at 9.) Howevethe fact that Non-Consumer RepBealers may have to operate
differently does not call into quésh the FTC’s decisionmaking.

While NADA may not like the Agency’s cohusions, the persuasiveness of the FTC’s
reasoning entitles it tdeference undévlead

1. ARBITRARY AND CAPRICIOUSCHALLENGE

In its second claim for relief, NADA arguésat, even if the FTC’s interpretation
survivesChevron it is nonetheless “arbitrary, capocis, and otherwise not accordance with
law.” (PIl.’s Mot. for Summ. J. at 24 (citifrgU.S.C. 8 706(2)(A)); Pk Opp’n at 25.) In
response, the FTC argutbst it prevails unde€Chevronor Meadwith respect to Count 11 for

essentially the same the reasons it prevaile@mmt |. (Def.’s Mot. to Dismiss at 22-2%)

19 While it recognizes that thei® a distinction between stapuy interpretation and whether a
decision is arbitrary and capriciodke FTC correctly points out th@hevrons Step Two

inquiry and the arbitrargnd capricious analys&ése closely related.SgeDef.’'s Reply at 7)see
alsoArent v. Shalala70 F.3d 610, 616 & n.6 (D.C. Cir. 1995). In contrasEhevroris Step
Two, the arbitrary and capricious analysisuses more on the agency’s “decision-making
process and rationale behind [its] actiomtividual Reference Servs. Group, Inc. v. F1I@5

F. Supp. 2d 6, 25 (D.D.C. 2001). The analymesaligned in this case because NADA'’s
arbitrary and capricious claim challenges “how failly [the agency] follow[ed] the . . . detailed
direction” within the statuteNat’l Ass’'n of Regulatory Util. Comm’rs v. Interstate Commerce
Comm’n 41 F.3d 721, 726-27 (D.C. Cir. 1994).
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Under 8§ 706(2)(A), an administrative actionyree set aside only if is “arbitrary,

capricious, an abuse of discretion, or otvise not in accordance witaw.” 5 U.S.C.
8 706(2)(A). While agencsgctions are presumed valid and granted substantial deference, they
are not spared a “thorough, probing, in-depth revie@itizens to Preserve Overton Park v.
Volpe 401 U.S. 402, 415 (1971). Courts must asthemselves that the agency has considered
the relevant information and explained atibaal connection betweehe facts found and the
choice made.Burlington Truck Lines v. United Staj&¥1 U.S. 156, 168 (1962).

Normally, an agency rule would laebitrary and capricious if the

agency has relied on factors wii€ongress had not intended it to

consider, entirely failed to congdan important aspect of the

problem, offered an explanationrfies decision that runs counter

to the evidence before the agencyisso implausible that it could

not be ascribed to a differenceviiew or the product of agency
expertise.

Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins, @63 U.S. 29, 43 (1983). The scope
of review under this standardnsrrow; it requires that an agsfs decision be upheld “if the
agency’s path may reasonably be discerned’raversed only whereHgre has been a clear
error of judgment.”ld. (citations omitted).

NADA'’s arguments here echo thaseits first claim. It contends that the FTC failed to
consider the practical problems created byltberpretation, used tHeausal, transaction-
based” analysis without aiggal basis, and predicatasg conclusion on an erroneous
understanding of three-party trangans. (Pl.’s Mot. for Summ. J. at 25.) However, as
explained above, the Agency considered the maldtnplications of the issue and provided a
well-reasoned basis for its decision that is cdestswith the regulatory and statutory scheme.
Regardless of whether the FTC’s “causal, tratisa-based” analysis had been previously
articulated, the factors guiding this analysmis completely consistent with the Agency’s

preexisting regulations. NADA'grotestations, including its guments that the financing
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sources are not the auto dealers’ agemtistdat the burden on auto dealers would be
“considerable” (Pl.’s Reply at 93lo not establish an error joidgment or undermine the FTC’s
decision. Thus, there is no ba$or invalidating the FTC’s terpretation as arbitrary and
capricious.
CONCLUSION
For the foregoing reasons, the Court denies plaintiff's motion and grants summary

judgment to defendant. A separate or@ecompanies this Memorandum Opinion.

/sl
ELLEN SEGAL HUVELLE
United States District Judge

Date: May 22, 2012
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