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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WENDY WAGNER, et al.,

Plaintiffs,
V. Civil Action No. 11-1841 (JEB)
FEDERAL ELECTION COMMISSION,

Defendant.

MEMORANDUM OPINION

For over seventyears federal contractors have been barred from donaticgrididates,
political committees, angarties in connection with federal electionsThe ban on such
contributions guards against “payplay” arrangemenisin which p@ple seeking federal
contracts provide financial support to political candidates in return for tedp securing
government businesdt also protects such contractors from pressure to contribute or risk losing
their work.

Plaintiffs hereare threaendividual federal contractors whizave brought this su#lleging
that the prohibition on political contribution®lates, on its face, both the First Amendment and
the equabrotection guarantee®f the Fifth Amendment. They have now moved for a
preliminary njunction to prevent the Federal Election Commission from enforcing the ban until
a final determination has been reached indbt®on. Because Plaintiffs do not have a likelihood

of success on the merit§ either claim the Court will denytheir Motion.

Background

The Federal Eection Campaign Act, 2 U.S.C. § 48tlseq., regulates the usaf money in

federal elections. Under Section 441c(a) of the Act, any person who is negotiating for, or
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performing under, aontract with the federal government is banned from making a contribution
to a political party, committee, or candidate for a federal gfaoel from knowingly soliciting
such a contributionSpecifically, the Act reads:

(a) Prohibition
It shall be urdwful for any person--

(1) who enters into any contract with the United States or any
department or agency thereof either for the rendition of personal
services or furnishing any material, supplies, or equipment to the
United States or any department or agency thereof or forgellin
any land or building to the United States or any department or
agency thereof, if payment for the performance of such contract or
payment for such material, supplies, equipment, land, or building
is to be made in whole or in part from funds appropridtedhe
Congress, at any time between the commencement of negotiations
for and the later of (A) the completion of performance under; or
(B) the termination of negotiations for, such contract or furnishing
of material, supplies, equipment, land, or buildings, directly or
indirectly to make any contribution of money or other things of
value, or to promise expressly or impliedly to make any such
contribution to any political party, committee, or candidate for
public office or to any person for any political purpose or use; or

(2) knowingly to solicit any such contribution from any such
person for any such purpose during any such period.
2 U.S.C. 88 441c(a)(1)-(2).
While the provision does not explicitly exclude state and local elections, the FEC ha
intempreted it to apply exclusively to federal elections.e.,, campaigns for President, Vice
President, Member of the U.S. House of Representatives, U.S. Senator, anatifmpn

Delegate or Resident Commission&eell C.F.R. § 115.2(aPallman v. Ritter225 P.3d 610,

628 (Colo. 2010). A knowing or willful violation of 8§ 441c(a)a crimeand depending on the
amount of money at issue, can resulaifine orimprisonment of up tdive years. 2 U.S.C. 8§

4379(d)(1)(A).



Plaintiffs in this case are riéeindividuals who have contracts with federal ageneied
are therefore subject ® 441c’s ban on political contributionsSeeMotion to Certify Facts,
Exh. 2 (Declaration of Wendy E. Waghef 3 Exh. 3 (Declaration of Lawrence M. E. Brojyn
15; Exh. 4 (Declaration of Jan W. Miller), 115, 7. Each of them wishes to donate to ezs)didat
parties, or committees in connection with federal electior2912 but is forbidden by law from
doing sobecause ohis or her contract. SeeWagner Decl., T ;6Brown Decl., 11 #B; Miller
Decl., 7.

FECA contains an unusual judiciegview provision that permits expediteth banc
review of constitutional chigengesto the Actby the United States Court of Appeals for the
circuit involved. 2 U.S.C. § 437hPlaintiffs initially sought such review, moving this Court to
certify constitutional question® the D.C. Circuitfor its review,as required by 8 437hSee
Compl., 1 4 (“[T]his Court has jurisdiction over the case under 28 U.S.C. § 1331 and 2 U.S.C. §
437h, but only to make necessary findings of fact and then to certify the coosttussues in
the case immediately to the United States Court of Appeals for the District of GalQmnduit
to be heard by that Court en band¥)ption to Certify Facts.The partiessubsequently agreed,
however, to abandon this course adecided,instead that Plaintiffs would pursue their
constitutional challenge an ordinary casén the district court. SeeMotion for Preliminary
Injunction at 1-2.

Plaintiffs, accordingly, filed aimended Complainbn January 31, 2012They allege
that § 441c’s ban on contributions to federal elections is facially unconstdlis it applies to
individual government contractorag opposed to corporatignsSeeCompl., § 1.Specifically,

they contend that the ban violatbe First Amendment and tiegualprotection guarantee of the



Fifth Amendment. Id., 1 1519. Plaintiffs now seek a preliminary injunction barring the FEC
from enforcing 8 441c against theduring the pendency of the caseéAfter reviewing the
parties’ pleadings,hte Courtalso held a hearing on the preliminary injunction on March 22,

2012,andit now issues this Opinion.

. Legal Standard

A preliminary injunction “is an extraordinary remedy ttmaay only be awarded upon a

clear showing that the plaintiff is entitled to such relie¥Winter v. Natural Res. Def. Council,

Inc., 129 S. Ct. 365, 376 (2008)A plaintiff seeking a preliminary injunction must establish [1]
that he is likely to succeed on the merits, [2] that he is likely to suffer irt@dpanarm in the
absence of preliminary relief, [3] that the balance of equities tips in his, fandr[4 that an
injunction is in the public interest.1d. at 374. Before the Supreme Court’s decisiokVinter,
courts weighed the preliminary injunction factors on a sliding scale, allowirgak showing on

one factor to be overcome by a strong showingaoother SeeDavenport v. Int'l Bhd. of

Teamsters 166 F.3d 356, 3661 (D.C. Cir. 1999). This Circuit, however, has suggested,
without deciding, thaWinter should be read to abandon the slidgogle analysis in favor of a
“more demanding burden” requiring Plaintiffs to independently demonstrate béatdiladod of

success on the merits and irreparable ha8herley v. Sebeliy$44 F.3d 388392 (D.C. Cir.

2011);see alsdavis v. Pension Benefit Guar. Corp., 571 F.3d 1288, 1292 (D.C. Cir. 2009).

Whichever wayinteris read, it is clear thatfailure to show a likelihood of success on

the merits is alone sufficient to defeat a preliminary injunction motio#rkansas Dairy Cap

Ass’n, Inc. v. U.S. Dept. of Agr., 573 F.3d 815 (D.C. Cir. 208@%ase that postdatééinter, the

court decided that it “need not proceed to review the other threenpraty injunction factors”

because the plaintiff had “shown no likelihood of success on the mehitsdt 832; see also



Apotex, Inc. v. Food and Drug Admin., 449 F.3d 1249, 1253 (D.C. Cir. 2p0&Winter case

holding no need to address other preliminary injunction factors where plaintiff had little

likelihood of succeeding on the meritsfhaplaincy of Full Gospel Churches v. England, 454

F.3d 290, 304 (D.C. Cir. 2006) (“[Apreliminary injunction will not issdeupon showing of
irreparable harm unless plaintiffs also satisfy other three preliminary tigondactors;
“Unsupported or undeveloped allegations of government establishmengxdanple, while
sufficient to make out irreparable injury, will not withstand scrutiny concgriiie movant’s
likelihood of success on the merits, thereby defeating a request for prelinmpargtion.”). It
follows that, upon finding that a plaintiff has failed to show a likelihood of success on it me

the Court may deny a motion for preliminary injunction withaodlyzing the remaining factors

1.  Analysis

In line with this framework the Courtlooks first at Plaintiffs’ likelihood of success on
the merits foreach claim- First Amendment and equal protectioBecause it finds Plaintiffs
have failed to satisfy #t prong, itdoesnot consider the other preliminary injunction factors
ruling on this Motion.

A. First Amendment

1. Sandard of Review
The first taskio undertaken assessing Plaintiffs’ challenge under the First Amendment
is to determine what standard the Court should apfifiere is no question that campaign
contributions are a form of association protected by the First Amendn&sst.Buckley v.
Valeg 424 U.S. 122 (1976) (FECA’s contribution limits “impinge on protected associational

freedoms”) see alsaNixon v. Shrink Missouri Government PAC, 528 U.S. 377, 387 (2000)

(discussing impact of contribution limits on association righilany restrictions onFirst



Amendment freedomare analyzed under the “strict scrutirsiandard, which requires that the

restriction be narrowly tailored to serve a compelling government ihtefex e.q, Citizens

United v. Federal Electioommission 130 S. Ct. 876, 898 (2010) (ban amdependent

corporateexpendituredor political communication- as opposed to campaign contributiors

subject to strict scrutinyFEC v. Wisconsin Right to Life, Inc., 551 U.S. 449, 457, {B207)

(applying strict scrutiny to law prohibiting labor unions and unincorporated entities from paying
for “electioneering communications” from their general treasury funds) fact, Plaintiffs
initially suggested in their Motion that § 441c’s lmampolitical contributionss alsosubject to

that standard SeeMot. at 1617. Theyconceden their Reply, howeverthat the appropriate

standard is the lesser “closallyawn” scrutiny. SeeReply at 1213; see alscHrg. Tr. at 7;

Federal Election Comission v. Beaumon639 U.S.162 (2003)(noting that the closelgrawn

standard is less demanding than strict scrutiny).

Under that form of heightened scrutiny, a restriction on First Amendment freedoms
passes constitutional muster only if it isclosdy drawn to match a sufficiently important
interest.” Beaumont 539 U.S.at 161 (quotingNixon, 528 U.S. at 3888 (quoting_Buckley

424 U.S. at 2p(internal quotation marks omitte¢)3ee alscArizona Free Enterprise Club’s

Freedom Club PAC v. BennetB81 S. Ct. 2806, 2817 (201feaffirming that closelydrawn

standardfor campaign contributiongemains valid afterCitizens Unitefl Even though

Beaumontconcerneda contributionlimit, whereas this case involvesban the standard of
review is the sameThe level of scrutiny depends time importance of thépolitical activity at
issué to effective speech or political associatibnot the degree to which the freedom to engage
in that activity is curtailed. Beaumont 539 U.S. atl6l (citation omiied) Becausethe

difference between a contribution limit and a ban is a difference in scope, notckisely



drawn scrutiny applies to bothSeePreston v. Leake660 F.3d 726, 734 (4th Cir. 2011)

(“Although a ban ends association rights to a greater degree than does a limgchysfog the
ability to make even a small donation, this amounts to a difference in the sdeepairticular

law, not a difference in the type afttivity regulated byhe law.”) see alsoGreen Party of

Connecticut v. Garfield, 616 F.3d 189, 199 (2d Cir. 2010) (applying clasalyn scrutiny to

ban on campaign contributions by state contractors and lobby&ssihe Court inBeaumont
pointed out, “[The time to consier [the difference between a ban and a [insitwhen applying
scrutiny at the level selected, not in selecting the standard of review itS88.U.S. at 162.
2. Government Interest

Plaintiff's First Amendmentltallengethus turns on whether § 44ic“closely drawn” to
serve a “sufficiently important” government interesko determine the governmental interest
involved, it is necessary to return to the middle of the last centdiye ban onpolitical
contributions by federal contractors originated more than 70 years ago as plaet 1640
Amendments to thelatch Act codified originally at 18 U.S.C. § 61fnand later at 18 U.S.C. 8

611. SeeHatch Act Reform Amendments of 199 Rep. 104165 at *18; 84Cong. Rec. 9597

9600; U.S. Civil Service Commission v. National Ass’'n of Letter Carridis3 U.S. 548, 560

(1973). In 1972, a slightly modified version of the ban was incorporated into the Federal
Election Campaign Act of 1971SeePub. L. 92-225Title Il, § 206, 86 Stat. 10 (Feb. 7, 1972).

Concerns about corruption arising from political contributitwysfederal contractors
played arole in the Hatch Act’s passage 1939, although the ban did not come into being until
the next year CongressmaRobertRamspeck, a supporter of the bill, warned other members of
the House that what “is going to destroy this Nation, if it is destroyed, is polibcalption,

based upon traffic in jobs and in contracts, by political parties and factions in.’p@4e€ong.




Rec. 9616 (1939)statement of Rep. Ramspeck) (emphasis adde®)other Congressman
reminded his colleagues of the “Democratic campaign book” scandal, in which federal
contractors were effectively required to pay bribes in order to secure goverounsamdss. 84
Cong. Rec. 95991939)(statement of Rep. Taylor) (scheme that required federal contractors to
buy campaign books at extremely inflated prices “was just a subterfugeytedikblooded
blackmail, and the victims knew it, but there was no alternative if they expectedtioue to
getGovernment business”).

Theseconcerns animated discussion about dheendmentdo the Hatch Act in 1940.
Senator Brown, supporting a version of the contribution ban similar to the one ultimatstyg pa
stated that the ban simply prevents those seeking government contractati@mpt{ing] to
influence the Government” by “pernicious political activity.” 86 Cong. Rec. 2616 (1940)
(statement of Sen. Brown)it is thus cleathat, in passing the ban, Congress wistoegrevent

corruption ad the appearandéereofand in so doing,to protect the integrity of the electoral

system by ensurinthat federal contracts we awaded based on meritCf. Randall v. Sorrell
548 U.S. 230, 2322006) (“[T]he interests served by contributions limits, preventingupdion
and its appearance, ‘directly implicate the integrity of our electoral pr8¢éssging McConrell

v. Federal Election Commissiph40 U.S. 93, 136 (2003)).

It is well established that preventing corruption ity appearances a sufficiently
importantgovernment intereso justify certain restrictions on politicglving. SeeBuckley, 424
U.S. at29 (holdng that the “weighty interests- i.e. the prevention of corruption dnthe
appearance of corruption“served by restricting the size of financial contributions to political
candidates are sufficient to justify the limited effect upon First Atmeant freedoms caused by

the $1,000 contribution ceiling”gee alsdMcConnell 540 U.S.at 143 (“Our cases have made




clear that the prevention of corruption or its appearance constitutes a stijficneportant

interest to justify political contributiohmits.”), overruled in part on other grounds Gytizens

United 130 S. Ct. at 913In fact, preventing corruption or the appearance of corruption is the
only interest the Supreme Court has recognizedsaBiciently important to outweigh the First

Amendment interests implicated by contributions for political spéeclpeechNow.org v.

Federal Election Commissipf99 F.3d 686, 692 (D.C. Cir. 201@n(banc). There can thus be

no doubt tha preventing “payto-play” dealsor pressure on contractors tiavey — or the
appearancéhat either is occurring is sufficiently important tavarrantrestrictionson political
contributions by federal contractors.
3. Closely Drawn

The question before the Couttten is whether a total ban on contributionsibgividual
federal contractors is closely drawn to serve the government'scantiption interest.
(Corporate contractors, it should be noted, may not give directlydbtical action committees
created by the corporatianay do so.See2 U.S.C.88 41c(a}(b).) In considering this issue,
the Court is mindful thatloselydrawn scrutiny is a &latively complaisant [standaad] review
under the First Amendment.’Beaumont,539 U.S. at 161 It was adopted in lieu of strict
scrutiny becausehe Suprene Court determined thdihancial “contributions lie closer to the
edges than to the core of political expressiaal.” Accordingly, contributiodimits —even those
“‘involving ‘significant interference’ with associational rights’are considered to bmerely
“marginal’ speech restrictions.'ld. at 161-62. It is not surprising, thereforthat the Supreme
Court hasstruck downonly onepolitical-contribution limitas too restrictive.SeeRandall 548
U.S. at 261 (Vermont’s general limit on campaign contributioob $200 per candidate per

election not closely drawibecause it would “inhibit effective advocacy by those who seek



election, particularly challengers,” “mute the voice of political parties,” ‘@mpartcipation in
campaigns through volunteer activities,” amas ‘hot indexed for inflationy.

A restriction that is closely drawn must nevertheless “avoid unnecessagdgement of
associational freedoms,” as “the right of association is a ‘basic cowstatbfreedom’ ... that is
‘closely allied to freedom of speech and a right which, like free speecht lies foundation of a
free society.” Buckley, 424 U.S.at 25. Because a outrightban on contributionsgrecludes
‘the symbolic expression’ that comesth a small contribution,” it €auses considerably more
constitutional damagehan a limit. Green Party616 F.3d at 204. Whether the provision at
issue involves a ban or a limit is thus an important facttinenFirst Amendment analysiSee
id. at 204 (where a contribution limit, as opposed aaotal ban, will adequately achieve the

government’s objectives, “it will be difficult for the government to estabhsih & contribution

ban is ‘closely drawn’ to its asserted interests&e als@Beaumont539 U.S. afl62 (the time to
consider the difference between a ban and a limit is when applying the apjgrdpviel of
scrutiny, nowhenchoosing it).

The Court’s duty here if0 assess the proportionality of the ban to the government’s
asserted interests orderto ensure that First Amendment freedoms are not impermissibly
burdened. SeeRandal] 548 U.S. at 249, 262Casesin which other Circuitdhave considered
First Amendnent challenges teimilar bangrovide some guidancdn Green Partythe Second
Circuit evaluated whethegZonnecticut'sban on contractor and lobbyist campaign contributions
was closely drawn to the state’s acdrruption interest. 1d., 616 F.3d at 20. The courts
analysisrelied heavily on the fact that the ban was passed in response to corruption scandals in
which public officials, including the former governdrad accepted giftdrom contractorsand

prospective contractora exchange fohelpingthem secure lucrative state contradts at 193

10



94, 202,205. ltindicatedthat if the ban had been solely for the purpose of combasicmél
corruption,” it “would likely be held overbroddas a limit would have sufficedId. at 205
(emphasis in original). In light of the state’s interest in combathiagappearanacef corruption
however, any political contribution lgontractorqafter the scandalshight create a perception
that they were“exert[ing] improper influence orstate officials.” 1d. The court held,
accordingly, that the baon contributions by state contractorshile “a drastic measure,” was
consistent with the First Amendmend. at 204. By contrast, it decided that the same bas
not closely drawrasit applied to lobbyists because thiesd played no part in the corruption
scandals thaanimated Connecticutlegislation. Id. at 205, 207.

This same factor is at play here. h#h Congresdirst enacted the ban on political
contributions by federal cormtctors, itwas responding to a recent history of corruptiés. just
discussed, the ban was originally passed in 1940 on the heels of the “cabyguigacket,’in
which those seeking government contrastsre effectively requiredo buy copies of the
Democratic campaign book atghly inflated pricesn order to secure government busine84.
Cong. Rec. 95989 (1939) In the wake of this scandal,itas eminently reasonable for the
legislature to ban contributions by federal contractors. Doing so would not msulate
prospective contractors from pressure to give money to politidiamg, would also help ensure
a meritbased systeraf awarding contracts arfdeassurg] citizens that its politicians are acting

on their behalf and not on behalf of the highest biddBréston 660 F.3d at 741Becausegjust

as in _Green PartyCongressreacted to recent scandals in imposing @& on contractor
contributions, its restions are more easily characterized as closely drawn.

Plaintiffs argue that there is murrentevidence that individal federal contractors may

corrupt the election process or be pressured to gi¥e absenceof corruption does not

11



necessarily mean, faa@ver, that the ban is no longer needdticould simply be an indication

thatthe ban is working.SeeBurson v. Freeman, 504 U.S. 191, 208 (1992) (noting difficulty of

finding evidence to support lorenforced statutes)Nor is it possible to say thahe role of
money in federal campaigns has diminished; indeed, the converse is incortlpverd. See

Wisconsin Right to Life, 551 U.S. at 507 (“If thhreat... flowing from concentrations of

money in politics has reached an unprecedented enormitygsitbeen gathering force for
generations).
As a resultithe suggestion that those seeking federal contracts might “pay to play” is

hardly novel or implausibleSeeShrink Missouri, 528 U.S. at 391The quantum of empirical

evidence needed to satidfgightened judicial scrutiny ... will vary up or down with the novelty
and plausibility of the justification raiseg.” It in no waystretcheghe imagination taenvision
that individualsmight make campaign contributions to curry political favéxamplesof such

behavior aboundas Cmnecticut’'srecent corruption scandafemonstrate See, e.g.Green

Party 616 F.3d 189, 193 (discussing corruption scandals in Connecticut that preeejieste

alsoOgnibenev. Parkes671 F.3d 174, 1889 (2d Cir. 201 (imposition of lower contribution

limits on those who do business with New York City “responded to actuaiogalgy scandals

in [the city] in the 1980s); Blount v. SEC, 61 F.3d 9384845 (D.C. Cir. 1995) (specific

evidence ofjuid pro quo corruption unnecessary because “underwriters’ campaign contributions
selfevidently create a conflict of interest in state and local officials who have poweer o
municipal securities contracts and a risk that they will award the contratiie basis obenefit

to their campaign chests rather thartite governmental entity”“risk of corruption is obvious

and substantia)! The threat of corruption addressed by the provisiossatehere is thus far

12



from “illusory,” see Ognibene,671 F.3d at 183, but instead provides a reasonable basis for
restricting political contributions by federal contractors.
In addition toGreen Partya recent case arising in North Carolina also dealt with the

issue of contribution bansin Preston vl eake the Fourth Circuit upheld a ban on campaign

contributions, albeit for somewhat different reasons tharsecond Circuis decisionin Green

Party Prestoninvolveda North Carolina statute that prohibited lobbyists from contributing to

the campaign of any candidate the North Carolina General Assembly or Counsel of the State.
Id., 660 F.3d at 729. Lobbyist Sarah Preston, wishing to make a contribution “of not more than
$25 to express her support for legislative candidates of her chinicat”731 fil ed suit, alleging
that the ban violated the First Amendment. Prestesintainedthat a total banwas
unconstitutional on its fackecause the state could have allowed for small donatwsitisout
undermining its interest in preventing actual and perceteediption.” Id. at 736. The Court
rejected this argument, highlightires its principal consideratiordeference to the legislature
andthe alternative meartd political expressiothat remained available to lobbyists

As to the first, m holding that North Carolina’s ban withstands First Amendment
scrutiny, the Fourth Circuit emphasized that it is for the legislaturet the courts- to
determine how to appropriately address corruption. Noting the history of scardaletteded
the statute, th€ourt stated that the provision being challenged “waslid exercise of North
Carolina’s legislative prerogative to address potential corruption hedappearance of
corruption in the staté.ld. at 729. The court deferred to the legislature’s judgment that “a
complete ban was necessary as a prophylactic,” remarking that “[c]ourts/sangphot in the
position to seconguess’ [legitimate legislative judgments], especially ‘where corruptiadhe

evil feared.” Id. at 736.

13



The Court also indicated that North Carolina’s ban imposed an acceptable burdest on Fi
Amendment freedoms because state lobbyists had numerous other avenues $smexjireir
support for political candidates. Though the challenged North Carolina provision prohibited any
and all contributions by lobbyistsno matter how smal the Court reasoned that it was “less
onerous because of the numerous other ways in which weeutntributors can associate with

particular candidates and express their malitiviewpoints.” Id. at 734 see alsoShrink

Missouri 528 U.S. at 3889. It described restrictions on contributioasvhen limited to a
particular group— as mere “channeling device[s], cutting off the avenue of association and
expression that is mosikely to lead to corruption but allowing numerous other avenues of

association and expressiorPreston660 F.3dat 734. Tying the availability of alternative ways

of engaging in political speech and association to judicial deferémeepurt statedhat, “so
long as Preston and other lobbyists have other means of showing their symboli¢ &rpaor
candidatée, it must defer to the legislature’s judgmeid. at 740.

These considerations deference to Congress and contractors’ freedom to express
pdlitical support and association in other waylgkewise weigh againd®laintiffs’ success on the
merits here “The judiciary owes special deference to legislative determinations regardin
canpaign contribution restrictiorisOgnibene,671 F.3dat 182 (citing Beaumomt, 539 U.S. at
155; McConnell 540 U.S. at 137)sthe legislaturehas “particular expertise” in these matters
and “is better equipped to make empiricaljudgments about what contribution restrictions are

appropriate. Randall 548 U.S. at 248see alsdBeaumont 539 U.S. at 155 (“[D]eference to

legislative choice is warranted particularly when Congreggilaes campaigncontributions,
carrying as they do a plain threat to political integrity....”). While thexests “some lowe

bound” on contribution limits- i.e., when the“constitutional risks to the electoral process

14



become too great* Congress has not ventured into that territory h&andall] 548 U.S. at 243

49 (stating thatontribution restrictionef $200 per candidate @il members of the publimay

be too severe when théfynarm the electoral process by preventing challengers from mounting
effective campaigns gainst incumbent officeholders thereby reducing democratic
accountability (emphasis addeyl)

There is even less nedar the Court to interfere with legislative judgments whire
persons affected by the ban have other meaningful avenues for politicalaéssoand
expression.SeeBlount, 61 F.3d at 948 (contribution ban closely drawn wimeweicipal fnance
professionals not in any way restricted from engaging in vast majdrippliical activities;
Preston 660 F.3d at740 (noting that lobbyists subject to contribution ban had numerous
alternative means of engaging in First Amendment activities)ere, individual federal
contractors are free texpress their views- orally or in writing— on candidates and political
issues volunteer for campaigns, and offédre use of their home for canddaterelated or
political-party-related activities2 U.S.C. § 431(8)(B); 11 C.F.R. 88 100-7d0.77. Indeed, the
types of political speech available to federal contractors are often moresaxpitban the act of
making a financial contribution.See Buckley, 424 U.S at 21 (“A contribution serves as a
generalexpression of support for the candidate and his views, but does not communicate the
underlying basis for the suppdit. It should be noted, furthermore, that Plaintiffs voluntarily
chose to become federal contractors and are only subject to the ban for as leygcastinue
to make that choiceSeePreston 660 F.3d at 740 Preston freely chose to become a registered
lobbyist, and in doing so agreed to abide by a high level of regulatory and ethicalmeoisre

focusing on the relationship of lobbyist and public offi¢)al.

15



Plaintiffs neverthelesargue that the ban is not closely drapatause “there is no nexus
between the persons or entities to whom contributions might be mackndidates for
President/Vice President and Members of Congress, political pami@sgolitical committees
and the persons making decisions on governeamtracts.” Mot. at 2930. Asthevast majority
of federal contracts are awarded at the agency I&lealntiffs contend thatelected federal
officials play no role in determining who gets the government’s busindsgiting 48 C.F.R8
1.601(a)). This wall between elected federal officials and agency heads is fzwiihypassale
as Plaintiffs make out. Plaintiffs themselves acknowleithge the President or members of
Congress may be involved in the procurement process for large or importanttsontB&ee
Mot. at 30. In addition,Defendants point out, and Plaintiffs do not dispthat elected officials
can and sometimes docenmend contractors to agencies. In fact, most agency officials are
themselvegolitical appointees who owe their jobs the Administration. SeeOpp. at 1718;
Reply at 12. In light of thighere is a connection between federal elected officeholders and the
awarding of contracts, albeit indirethatsupports a finding that the ban is closely drawn.

Finally, Plaintifs make a number dfunderinclusivenessarguments, which areery
unlikely to succeed.SeeMot. at 3637. Theycontend for example, that people seeking grants
from the federal government admission to one of the tuitidree military academies shoube
included under the ban. The D.C. Circuit has squarely rejected arguments of this kimgl, sta
that “a regulation is not fatally underinclusive simply because an alternatugation, which
would restrictmore speech or the speech wiore people, could be more effective. The First
Amendment does not require the government to curtail as much speech as maybbnseive

its goals: Blount, 61 F.3d at 94@mphasis in original)

16



The Courtthusconcludes that Plaintiffs have not demonstrated a likelihood of success on

the merits with respect to their First Amendment claim.

V. Equal Protection

Plaintiffs also contend that § 441c of FECA violatesdteatprotection guaranteef the
Fifth Amendmen by banning political contributions by federal contractors butbyatimilarly

situated individuals.SeeNews Am. Publ'g, Inc. v. FCC, 844 F.2d 800, 804 (DO@. 1988)

(“Although the Equal Protection Clause appears only in the 14th Amendment, whlas ap
only to the states, the Supreme Court has found its essential mandate inherent in tleeé&ase P

Clause of the Fifth Amendment and therefore applicable to the federal goverhr(aiing

Bolling v. Sharpe, 347 U.S. 497 (19%4)They point to twobroadgroups who they allege are
similarly situatedbut are not barred from making contributions in connection with federal
elections (1) employees of federal agencies, many of whom work alongside federaatorgr
and (2)(a) officers, directors,employees, and stockholders of contracting corporati¢ms
political committees established by contracting corporations, and (c) indwmba establish a
singleperson corporation and contract with the government through that epgigpot. at 2.
1. Sandard of Review

The battle over thequal-potecton claim in this caseboth sides realizas fought and
won largely on the appropriate levedf scrutiny. Plaintiffs maintain that strict scrutiny applies
because the ban “impinges upon a fundameigat explicitly or implicitly protected by the

constitution.” Mot. at 16 (quoting San Antonio Independent School District v. Rodriguez, 411

U.S. 1, 17 (1973) Defendantrespondsthat 8 441c “concerns no fundamental righasd,

accordingly, is subjeanly to rationalbasisreview. Opp. at 27-31.
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The Supreme Court has stated in no uncertain terms that political contributionstienplic
the First Amendment freedom of association, which is a “basic constitutiondbrinéehat,
“like free speech, liestahe foundation of a free society.Buckley, 424 U.S at 25 (quoting

Kusper v. Pontikes, 414 U.S. 51, 57 (197&)dShelton v. Tucker, 364 U.S. 479, 486 (1960))

(internal quotation marks omitteddee alsavicConnel|l 540 U.S.at 231 (“Limitations on the

amount that an individual may contribute to a candidate or political committee &rgmntpe

protected freedoms oéxpression andassociation.”)overruled in part on other grounds by

Citizens United 130 S.Ct. at 913 Campaigncontributions, however, “lie closer to the edges

than to the core of political expressioBeéaumont539 U.S. at 161, and Defendant argues on
this basis thalimits or bans on contributiondo not implicate fundamental right&eeOpp. at

30. The Supreme Court has yet to decide what level of scrutiny appliegutdprotection
challengedo laws restricting political contributions.

If strict scrutiny were to applyo equatprotection claims in the area of campaign
contributions it would lead to the reomalousresult that a statutory provision cousdirvive
closelydrawn scrutiny under the First Amendmelptit nevertheles®e foundto violateequat
protection guaranteesbecause of its impingementpon the very same rights.Any First
Amendmentlaimthat could be reframed as aqual-potection diallengewould thus be entitled
to strict scrutiny and wouldonsequentlystand a much greater chancepoévailing This is
particularly concerningyiven that theSupremeCourt has explicly rejected strit scrutiny for
contribution limits(andbans)beingchallenged in th&irst Amendment contextSeeBeaumont,
539 U.S. at 161 (holding that closedlyawn scrutiny, not strict scrutiny, applies tondaon

political contributions)see alsRenton v. Playtira Theatres, Inc475 U.S. 41, 55 n.4 (1986)

(“[R]espondentscan fare no better under the Equal Protection Clause than under the First
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Amendment itself.”);McConnell v. Federal Election Commission, 251 F. Supp. 2d 7108,

n.180 (“It is generally unneceas/ to analyze laws which burden the exercise of First
Amendment rightaunder the equal protection guaranteecause the substantive guarantees of
the Amendment serve as the strongest protection againéiitaion of these rights.. If the

Court ... finds that the classification does not violate any First Amendment right, the Court is
unlikely to invalidate that classification under equal protection princip)ggtioting Ronald D.

Rotunda and John E. Nowakteatise on Constitutional Law Substance & cedure§ 18.40

(3d ed. 1999)), aff'd in part and rev'd in part, 540 U.S. 93 (2003).

On the other hand, Defendant does not present a strong argument ioffapmlying
rationatbasis review here.lt relies primarily ona footnote inBlount, 61 F.3d 938a D.C.
Circuit case upholdingagainst a First Amendment challenge)restriction on campaign
contributions by municipal securities professionals to the state offfctats whom they obtain
business The D.C. Circuit indicaté that the Petibner “tos$ed into his opening brief a
footnote” contending that the regulation at issue violated not only the First Amendmelsiobut a
the due process clause of the Fifth Amendmdaitat 946 n.4.While declining 6 evaluate the
Petitioner’'s dugrocess claim, the Circuit stated that “the Fifth Amendment requires only that
the government have a rational basis for its distincti@irice the equgbrotection guaranteef
the Fourteenth Amendment is incorporated itite Fifth Amendment under the dueopess
clause Bolling, 347 U.Sat 498-99,this wouldat first glancesuggestif in somewhat attenuated

fashion,that rationalbasisreviewis appropriate here.

Upon further review, however, dhis not the caseBlount citesVance v. Bradley440
U.S. 93 (1979), for the propositioinat rationatbass review applies to disparateeatment

claims under the due process clause. The plaintiffancealleged that they were denied equal
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protection of the laws because thegre (orwould bg forced to retire from th&oreign Service
at age 60 while CiviService employees would notid. at 9495. In selecting the level of
review, the court explicitly stated that the Appellees did ndtsuggest that the statutory
distinction between Foreign Service personnel over age 60 and other federal employtdes ove
age burdens a suspect group or a fundamental interdéestat 9697. The courtconcludedhat,
in the absence of these considerations, ratibasisreview applied Such a determination is
hardly an endorsement for applyitigs type of reviewhere sincePlaintiffs do conterd that the
challenged provisiomproperly burdens their fundamentaght to associateThe D.C. Circuit’s
generic statement in a campaifgmance case that rationbbsis review applies to Fifth
Amendment dug@rocess claimss thus less persuasive than it might first appear

As neither strict scrutinyor raional-basisreview seems applicableere the Court can

only conclude thasome form ofintermediate scrutiny iappropriate SeeU.S. v. Virginia, 116

S. Ct. 2264, 2292 (1996) (“We have no established criterion for ‘intermediate scrutiney, e

but essentially apply it when it seems like a good idea to load the dice. So far itfhapjex

to contentneutralrestrictions that place an incidental burden on speech, to disabilities attendant
to illegitimacy, and to discrimination on the basis of sexififermediate scrutinflaspreviously

been applied inhe equalprotection context.SeeAdarand Constructordnc. v. Slater 528 U.S.

216, 219 (2000) (“[s}-called intermediate scrutiny” has been approved in egopadéction cases

involving “classificatios on a basis other than rg¢eMississippi University for Women v.

Hogan 458 U.S. 718, 724 (1982) (undequ&al ProtectionClause, discrimination on basis of
gender is only constitutional if it is “substantially related” to “important egomental

objectives”); Mills v. Habluetzel 456 U.S. 91, 98§1982) (disparate treatment of iliegate

children survives agplprotection scrutiny only if “substantially related to a legitimate state
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interest”). Rather than adopting the standards that have been applied to protected classificati
other than ragehowever it makesmoresense to apply closetirawn scrutinythat, after alljs
the form of intermediate scrutinite Supremeéourt has specificallgesignatedor restrictions
on financial contributions to campaigns and political organizati@ssaumont539 U.S.at 161.
Such a form of review also cures the peob of permitting Plaintiffs to obtain a different level
of scrutinyfrom their First Amendment challenge merely by labeling their claim one of equal
protection.

There is precedent for importing scrutiny levels from First Amendment gdsas an

equatprotection challenge imglates First Amendment rights. Police Department of the City of

Chicago v. Mosley408 U.S. 92(1972),involved an “equal protection claim [that was] closely

intertwined with First Amendment interests.ld. at 95. In that case¢he Supreme Cotir
considered a law that “exempt[egkaceful labor picketing from its general prohibition on
pikceting [ic] next to a school.”ld. at 94. Applying the First Amendment standard franited

States v. O'Brien391 U.S. 367 (1968), the Couwtncluded that the ordinance “impose[d] a

selective restriction on expressive conduct far ‘greater than is essental firtherance of (a
substantial governmental) interestMosley, 408 U.S. at 102. On this basis, it held that “under

the Equal Protection Clause, [the ordinance] may not stalud.’see alsdwilliams v. Rhodes

393 U.S. 23, 331 (1968) (“[F]Jreedom protected against federal encroachment by the First
Amendment is entitled under the [Equal Protection Clause of the] Fourteenth Amenalrent

same protectiofrom infringement by the State} (emphasis added)

The Courtconcludes therefore, thato survive an equgbrotectionchallenge,§8 441c’s
ban on contributiondy federal contractorsnust be “closely drawn to match a sufficigntl

important interest.”"Beaumont, 539 U.S. at 16T o the extent that individual federal contractors

21



are treated differently from similarly situatpdrsons or entities, the Court mdstermine “[a]s
in all equal protection casesyhether “anappropriate governmental interelgs] suitably
furthered by the differential treatmentMosley, 408 U.S. at 95. As part of this inquithe
Court is requiredo “consider the facts and circumstances behind the law, the interests which the
State claimsto be protecting, and the interests of those who are disadvantaged by the
classification.” Williams, 393 U.S. at 30.
2. Federal Employees

The Court will begin its analysis by assessiwgith respect to each alleged comparison
group —whether they are sittairly situatedto individual federal contractors, and if sehether
they are being treated differently their disadvantagePlaintiffs first allege thag§ 441c violates
equal protection because fedegahployeesare permitted to donate money in connection with
federal elections, while federabntractorswho often work alongsidéhem and perform similar
tasks, arenot. Mot. at 78, 20-22. Althoughit may be true that the duties of federal contractors
and employees increasingly overlapeMemorandunjfrom President Obama] for the Heads of

Executive Departments and Agencies, available at

http://www.whitthouse.gov/the press office/Memorandwemthe-Headsof-Executive

DepartmentsandAgenciesSubjectGovernment(last visited April 13, 2012)line between

inherently governmental functions performed by government employees and -pevtie
contractor funtons has been “blurred”)the question is whetherthere is nevertheless a
difference between théwo groupsin relation to the government's “sufficiently important
interest” in preventing corruption that justifies disparate treatmgeeBeaumont539 U.S. at

161.
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As already discussed Congress— in the aftermath of scandals involving federal
contractors— passed the ban seekingpevent corruption and its appearance, anahsulate
contracors from pressure to make political contributions in orderti@in or retain government
business. SeeSection Ill.A., supra. At that time,Congress determined that contractors and
employees were not similarly situated with respect to their history of corrupaimnthat a ban
on employee contributions wasecessary Seel8 U.S.C. § 603(a) (federal employeady

prohibited from making political contributionso their employer or employing authority9ee

alsoGreen Party616 F.3d at 206, 212 (holdirtgat becausébbyistsand contractors did not
share tle same history of corruption, Connecticuttgal ban on political contributions was
closely drawn with respect to contractors but not lobbyists).

A governmentcontract moreovercan be worth far more than an employment position
with the federal governent andspecificprotections in place to ensure that federal employment
is awarded based on merit do not existféateral contractors. See, e.g.5 U.S.C. 88 12006,
2301(b)(2), (b)(8)(A)(laws enforced by Merit Systems Protection Board prohibit ceffeial
treatment of federal employedsased on their political affiliation angrotect them from
“coercion for partisan political purposes”). As such, 8§ 44luas reflecs a reasonable
legislative judgmenthat contracting igparticularly susceptible tquid pro quo arrangenents or
the appearance thereofThe Court finds, therefore, that federal contractorsratesimilarly

situated to federal employees with respect toattcorruption interesait which the statute is

aimed. SeeReed v. Reed404 U.S. 71, 76 (197X)o withstand egalprotection challengesven
under rationabasis review, statutory classificationristrest upon some ground of difference

having a fair and substantial relation to the object of the legislation.... ti¢citamitted)).
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Even if thetwo groupsweresimilarly situated in relation to potentiabrruption 8441c’s
restriction on contributions by federal contractors does not necessarily bireierFirst
Amendment freedoms to a greater extdmant limitations imposed exclugly on federal
employees. For instance, while federal contractors are permitted to solic&igandpnations
and invite people to political fundraisers, federal employees areSes5 C.F.R. 8 734.3032
U.S.C. § 431(8)(B); 11 C.F.R. 88 100:1@0.77. The restrictions orfederal contractors’
freedoms of expression and associagoadifferent from those on federal employees, but not
necessarily more severe.As variatiors between federal contracting and employmiéntay
require different forms of regulation in order to protect the integrity of lbetagal process,

the Court will defer to Congress’s judgmant this area. _Federal Election Commission V.

National Right to Work Committee459 U.S. 197, 210 (198Zkitation omitted) see also

McConnell 540 U.S. at 188 (“Congress is fully entitled to consider thewedt differences
between political parties and interest groups when crafting a system ghigamfinance

regulation?”) (citing National Right to Work @mmittee 459 U.S. at 210Q) Arizona Free

Enterprise Club, 131 S. Cat 2842 n.11(courts’ practice is not to “‘secongless a ...

[legislative] determination as to the need for prophylactic measures where corruptieneiglth

feared” (quotingNational Right to Work Committed59 U.S. at 210)).

3. Corporate Contractors
Plaintiffs also allege that the officers, directors, employees, and stoclhodder
contracting corporationsas well asthe political action committees established by those
corporations, i@ similarly situated to individual federal contractdosit are treated differently
inasmuch as thegre permitted to mak@olitical contributions SeeMot. at 2. While contracting

corporations themselves are subject to the very same ban as individual fedeaat@anthose
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who own and manage the corporation are free to contribute to federal eledtosslistinction

is closely drawnbecause, in contributing to political candidates or organizations, these
individuals act in their personal capaciyot as agents of the corporatiand not agheactual
contracting parties Their contributions thus in no way express the views or associations of the
corporation The same is true of political action committees established by the corpoi@éen.

Citizens United 130 S. Ct. at 897bécause a “PAC is a separate association fthen

corporation,” its expenditures “do[] not allow corporations to speakifdividual feceral
contractors accordingly are not similarly situatedo PACs or officers of contracting
corporationsas a resultheir disparate treatment does not present an guatdction problem.
Finally, Plaintiffs complain that the ban on contributions by individual feaenatractors
violates equal protectiorbecause ihdividuals who establish a singeerson corporation and
contract with the government through that efitaye permitted tanake financial contributions
in connection with federal eldaons SeeMot. at 2. This argument, although somewhat more
compelling, fails for the same reason Plaintiff's eqyabtection argument about officers,
directors, and shareholders of corporatiemsgeficient Even as the sole offer, director, and
shaeholder of a corporation, an individual retaimsdentity separatérom the corporationSee

Cedric Kushner Promotions, Ltd. v. King, 533 U.S. 158 @®01) (“[T]he employee and the

corporation are different ‘persons,’ even where the employee is the dayparaole owner.
After all, incorporation’s basic purpose is to create a distinct legal entity, legtd rights,
obligations, powers, and privileges different from those of the natural individualsredied it,

who own it, or whom it employs.” (citing United States v. Bestfoods, 524 U.S. 562 61

(1998)). An individual owner of a corporatiohat has a government contratius has a

differentlegal identity— and correspondingly, different rights and obligatichérom someone
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who has contracted, himself or herselfith the government In light of this, they are not
similarly situated for purposes tifis equatprotection analysis.

Becausdhe variouscomparison groupsuggested by Plairfits are not similarly situated
to individual contractors subject to 8§ 44ltbeir equatprotection claimdoes not have a
likelihood of success on the merit§ince Plaintiffs have likewise failed to satysthis prong
with respect to their First Amendment challentiee Courtwill deny the preliminary injunction
without analyzing theother three factors.See Chaplaincy 454 F.3d at 304 (failure to show

likelihood of success on merits is sufficient to dengliminary injunction)

V. Conclusion
For the foregoing reasons, the Court will issue a contemporaneous Order denying

Plaintiffs’ Motion for a Preliminarynjunction.

Isl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: April 16, 2012
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