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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WENDY WAGNER, et al.,

Plaintiffs,
V. Civil Action No. 11-1841 (JEB)
FEDERAL ELECTION COMMISSION,

Defendant.

MEMORANDUM OPINION

While foes of campaigfinance lawshave repeatedly and successfully challenged limits
on political expenditures, limits on political contributions have escaped rejatinstathed.
Plaintiffs in this suit aim tehangehat trend. They seek tovalidateone ofthe harshest
contributionrestrictiors in the U.S. Code: a full-blown ban on political contributions by federal
contractors See2 U.S.C. § 441c. The Couras already denied Plaintiffs’ motion for a
preliminary njunction, concluding that theyereunlikely to succeed on the nitsrof their

claim. SeeWagner v. FEGWagner ), 854 F. Supp. 2d 83 (D.D.C. 2012)he parties have

now renewed their battle by filinGrossMotions for Summary Judgmen®n revisitingthe
previous decisionthe Court reaches the san@clusion: Congrss may constitutionally bar
federal contractors from contributing to candidapesties and theicommittees
l. Background

In its pervasive regulation of money in federal electiomsFederal Election Campaign
Act reserves special plactor federal catractors Under 2 U.S.C. § 44]1entitled
“Contributions by government contractdrap one who contracts with the Federal Government

may contributedirectly or indirectly to any political party, committeey candidate for public
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office, or to any person for any political purpose or use. Nor may anyone promise oissclci
a contribution.
In full, the statute provides:

It shall be unlawful for any person —

(1) who enters into any contract with tbeited States or any
department or agendkereof &her for the rendition of persal
services or furnishing any material, supplies, or equipment to the
United States or any departmemtagency thereof or for selling
anyland or buildng to the United States or adgpartment or
agency thereof, if paymefor the performance of such contract or
paymentfor such mateal, supplies, equipment, land, or building
is to be made in whole or in part from funds appropriated by the
Congress, any time betweerhe commencement of negotiations
for andthe later of(A) the completiorof performance under; or
(B) the terminatiorof negotiations for, such contract or furnishing
of materia) supplies, equipment, land, or buildings, directly or
indirectly to make angontribution of money or other things of
value, or tgoromise expressly or impliedly taake any such
contribution to any political party, committee, or candidate for
public office or to any person for any political purpose or use; or

(2) knowingly to solicit any such contributidrom any such
person for any such purpose during any such period.

2 U.S.C. 8§441@). “Person” is defined broadly to include “an individual, partnership,
committee, association, corporation, labor organization, or any other organization or group of
persons” other than the Federav@rnment. 2 U.S.C. § 431(11). The prohibition does not
apply, however, to contributions by separate segregated fahgse of political action
committee or PAQ of contracting corporations and related entiti€ge2 U.S.C. § 441c(b
The FEC interpret§ 441c to prohibit only contributions in connection with federal elections.
Seell C.F.R. 8115.2(a) (This prohibition does not apply to contributions or expenditures in
connectiorwith State or local electiori3.

Plaintiffs arethreeindividualswith federal contrast One has a solsource i.e., no-bid)

contractfor $12,000to prepare a report on how agencies can use science more effectiteéy for



Administrative Conference of the United Stat&geDecl. of Wendy E. Wagner, | 3. Another
Plantiff supervises federal employees for the U.S. Agency for Internatideatlopment,
earning $598.08 per day — about $150,000 ivbeks full time. SeeDecl. of Lawrence M.E.
Brown, {1 4-5. The last is a policy adviser for USAID, earning $&9@lay SeeDecl. of Jan
W. Miller, 5. Thetwo Plaintiffs who contract with USAIDformerly workedfor that agencgas
federal employees and accrue benefits in the same mansrapay/es.

Each Plaintiff hapreviously contributetb federal candidates, pagieor committees and
wishesto do so againSeeWagner Decl., %; Brown Decl., 16; Miller Decl., 7. Section 441c
blocks them from making such contributions. Accordingl&intiffs, 8 441ctherebyviolates
the First Amendment and the ecquoabtection guarantee in the Fifth Amendment CR®cess
Clause.

At first, Plaintiffsfiled suit under 2 U.S.C. § 437h, whigdquires a district court to
certify constitutional questions about FECAitoen banaappellate courtPlaintiffs changed
their minds, however, and amended their complaint to follow the standard path of federal
litigation. SeeWagner ) 854 F. Supp. 2d at 86. They are permitted to do so, and this Court has

jurisdiction under 28 U.S.C. 8§ 133%eeBread PACv. FEC, 455 U.S. 577, 585 (1982)

(“plaintiffs meeting the usual standing requirements can challenge provisitheffegderal
Election CampaignfAct under the federajuestion jurisdiction granted the federal courts by 28
U.S.C. § 133]).

Plaintiffs then moved for a preliminary injunction. This Court denied their motion,
concluding that they did not have a likelihood of success on the merits of their ciesns.
Wagner ] 854 F. Supp. 2d 83. After further discovery, both pahsesnow filed Motions for

Summary Judgment The parties ageethat these Motions supplementther than replacethe



preliminaryinjunction briefs and recordSeePls. Mot. at 1; FEC Mot. at 1 n.1. The new
Motions, therefore, focus dhe partiesdisagreements wittWagner | The Courialsoheld a
heaing ontwo specific issues: whethBtaintiffs challenge restrictionsn contributions to
independent-expenditure groups and weegl of scrutinyapplies to the equgdrotection claim
SeeOrder, Oct. 26, 2012Like the briefs this Opinion supplementsrather than replaces
Wagner land focuses on the new objections.
. Legal Standard

Summary judgment may be granted if “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter oFkdv.R. Civ. P.

56(a);see als®Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986); Holcomb v.

Powell 433 F.3d 889, 895 (D.C. Cir. 2006). A fact is “material” if it is capable of affecting the
substantive outcome of the litigatioBeeLiberty Lobby, 477 U.S. at 248olcomb, 433 F.3d at
895. A dispute is “genuine” if the evidence is such that a reasonable jury could returrcia verdi
for the nonmoving partySeeScott v. Harris, 550 U.S. 372, 380 (2004perty Lobby, 477

U.S. at 248; Holcomb, 433 F.3d at 89% party asserting that a fact cannot be or is genuinely

disputed must support the assertibg™ citing to particular pagt of materials in the record” or
“showing that the materials cited dot establish the absence or presence of a genuine dispute,
or that an adverse party cannot produce admissible evidence to shpdadt. Fed R. Civ. P.
56(c)(1)

When a motion for summary judgment is under consideration, “[t]he evidence of the non-
movant[s] is to be believed, and all justifle inferences are to be drawn tindir] favor.”

Liberty Lobby, 477 U.S. at 255%ee alsMastro v. PEPCO, 447 F.3d 843, 850 (D.C. Cir. 2006);

Aka v. WashHosp Ctr., 156 F.3d 1284, 1288 (D.C. Cir. 1998h(bang. On a motion for




summary judgment, the Court must “eschew making credibility determinationsghingethe

evidence.” _Czekalski v. Petert75 F.3d 360, 363 (D.C. Cir. 2007).

The nonmoving party’s opposition, however, must consist of more than mere
unsupported allegations or denials and must be supported by affidavits, declarattime, or
competent evidence, setting forth specific facts showing thatithargenuine issue for trial.

SeeFed R. Civ. P. 56(e); Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). The nonmovant is

required to provide evidence that would permit a reasonable jury to find in its taaringham
v. Navy, 813 F.2d 1236, 1242 (D.C. Cir. 1987). If the nonmovant’s evidence is “merely
colorable” or “not significantly probative,” summary judgment may be graritdxrty Lobby;
477 U.S. at 249-50.
1.  Analysis

The Court begins with the First Amendment challenge to § 441c, then moves to the
equatprotection argument.

A. First Amendment

Plaintiffs accept the contribution limitgenerally applicable to federal electipsse, e.g.
2 U.S.C. #41a(a)(1)(AX$2000 limit on contributions “to any candidate and his authorized
political committees with respect to any election for Federal djfid® Fed. Reg. 8368, 8370
(Feb. 14, 2011)ifcreasingstatutory contribution limito $2500 to account for inflation), but
argue thag 441c’s blanket ban on contributions by federal contractors goes toastsdvagner
| explained, dan on political contributionsatisfies the First Amendment only ifist“closely
drawn to match aufficiently important interest."854 F. Supp. 2d at 88 (quoting FEC v.

Beaumont, 539 U.S. 146, 162 (2003pe alsdicConnell v. FEC, 540 U.S. 93, 231-32 (2003)

(applying_Beaumont standard to ban on contributions by children under 18), overmpétbn




other grounds by Citizens United v. FEC, 130 S. Ct. 876 (2@®&fpresurveyingPlaintiffs’

catalog of objections to hoWwagner lappliedthat standardhe Courtclarifies the restrictions
imposed by &41c andays out theGovernment’s interests ptayhere
1. Restrictions in 841c andhe Government’s Interests

Sorting through Plaintiffs’ challenges to481c requires understanding what, exactly,
8 441c restricts and how each restriction purportedly advances the Governnierd'sts.
Section 441c(a) prohibits federal contractors from making any contributi@m$tpolitical
party, committee, or candidate for public offmeto any erson for any political purpose
use.” A central restriction is thuthe prohibition on contributions to candidatesspolitical
office. Directly related tohat bar on candidate contributicargthe prohibitions on contributing
to political parties and to committees related to the candidpatehibitionsthatprevent
contributors from dodging the ban candidatecontributions by giving to groups that could
coordinate with the candidate.

The Government offers two interests to justify 8 44&ist, Civil Service Commission

v. National Ass’n of Letter Carriers, AFC1O, 413 U.S. 548 (1973), recogniztck

Governmetis interestin ensuringhat federal employmeimfoes“not depend on political
peformance,” that employees “enforce the law and executertggams of the Government
without bias or favoritism for or against any political party or group or thebuagsthereof,”
and thaemployeesre ‘freefrom pressure and from express or tacit invitation to vote
certain way or perform political chores in order to curry favor with their sogerather than to
act outtheir own beliefs. Id. at 564-66.Asserting that this interest appliesth equal force to
federal contractorshe Governmerdrgueshat8 441c’s bariurthers its interest iprotecing

contractors against coercioRlaintiffs raise various objections to this finsterestandits fit



with 8 441c. The Court need not resolve those objections, however, if the other interest asserte
by the Government the interestWagner Irelied on— sustainghe statute
That interest isvoidingquid pro quocorruption or the appearance thereof, whsch

“sufficiently important interest.”"SeeBuckleyv. Valeq 424 U.S. 1, 25-26 (1976Plaintiffs

themselves admit as mucBeePIs. Mot. at 7. The Supreme Court has recognized that limits on
contributions to both candidates and groups that coordinate with candidategher the
anticorruption interestDirect contributions to candidates caseture a politicajuid pro quo
from current and potential office holdersywhich “undermine[s]the“integrity of our system of
representative democracyBuckley, 424 U.S. at 26-27.0f almost equal concern,” moreover,
candidate contributions can raige€ appearance of corruptidprmvhich Congress “could
legitimately concludeWill erode “confidence in the system of representative Governmertb
a disastrousxtent.” Id. at 27 (citation omitted).

Contributions to groups allowed to coordinate with the candifiatinermorecan
circumventlimits ondirectcandidate contributions. From the candidate’s point of view, money
that can be spent in coordination is almost as good as monekittyhis and thus justifies the

same corruption fears. See FEC v. Colo. Repub. Fed. Campaign Comm., 533 U.S. 431, 464

(2001) (“There is no significant functional difference between #ypmcoordinated expenditure
and a direct party contribution to the candidate, and there érgason to expect that a pasty’
right of unlimited coordinated spending would attract increased contributions tsgarti
finance exactly that kind of spending. Coordinated expenditures of ndonayed to a party are
tailor-made to undermine contribution limifs(footnote omitted). Using that anticircumvention
rationale, the Supreme Court has uphelhyrestrictions on coordinated funds. _In McConnell,

the Court approved diimits on contributions to political partiesSee540 U.S. at 144-45



(“contributions to a federal candidate’s party in aid of that candgdeéenpaign threatdn
create- no less than would a direct contribution to¢hadidate- a sense of obligatid)y see

alsoBuckley, 424 U.S. at 38; RNC v. FEC, 698 F. Supp. 2d 150 (D.Dafj, 130 S. Ct. 3544

(2010) (mem.). In Colorado Republican Federal Campaign Committee, the Court held that

Congress could constitutionally count coordinated expenditures by politicalsgat
contributions to the candidate, subject to the normal limitations on contribugees33 U.S.

431. Twenty years earlier, the Court in California Medical Ass’n v. FEC, 453 U.S. 182,(1981)

allowed Congress to limit contributions to political committees that were permitted to ctantribu
to candidates.

Section 441c also bans another set of contributions not yet mentioned: contributions to
“any political .. . committee” and to “any person for any political purpose or use.” Those
statutory categories@sumably include contributions to groupakingonly “independent
expenditures™that is, expenditures that anect made in concert or cooperation withabthe
request or suggestion [&] candidate, the candidate’s authorized politcmahmittee, or their
agents, or a politicgdarty committee or its agents2 U.S.C. § 431(17). Outside of the FEC’s
regulatory webgroups that make only independent expenditures are known as “Super PACs.”
Theen bandD.C. Circuit recently struck dowa capon contributions to Super PA®gcause,

after Citizens United“the government has no amruption interest in limiting contributions to

an independent expenditure grdu@peechNow.org v. FEC, 599 F.3d 686, 695 (D.C. Cir. 2010)

(en bang. SpeechNowereats substantial doubt about tle®nstitutionality ofanylimits on
Super PAC contributions — including 8§ 441banon contributions by federal contractors.
Plaintiffs, howeverstatedat the hearing that they do raitectly challenge the bam

contributing to Super PACs, amdfact,theyadmitted therg¢hat theymay not have standing to



do so. The Court, therefore, will leave this question as it need not venture where ése parti
themselveghoose not to go.

The key questiothat remainsthen, is whetheihecomplete ban on contributions by
federal contractorsnposed by § 441c is “closely drawn” to the Government’s anticorruption
interest.

2. Plaintiffs’ Objections

Plaintiffs’ Motion focuses on supposed defect8Magner I-namely, the lack of
evidencehatcontractor contributionsreate a justifiable worry aforruption, the poor fit
between those corruption worries and an outright ban on contributions fewdniscellaneous
objections. The Court considers each issue in order.

a. Evidence

While Plaintiffs ayree that it is possiblethat a Member of Congreshie President, or a
political appointeamight attempt to influence the award of a federal confrdicey say the
Government needs to prove that the risk of such improper influence is more than thledpétic
Mot. at 7 (emphasis in original)lhe Suprem€ourt has said that the “quantum of empirical
evidence needed to satisgfgightened judicial scrutiny of legislative judgments waty up or

down with the novelty and plausibility of the justificaticmsed.” Nixon v. Shrink Mo. Gov't

PAC, 528 U.S. 377, 391 (2000).

Congress has banned political contributions by fedenatractorsince 1940the laws
emerging after scandals involving thasmtractors SeeWagner ] 854 F. Supp. 2d at 8Most
discussed wathe “Democratic campaigbook racket.” 84 Cong. Rec. 9599 (1939) (statement
of Rep. Taylor). In thatcheme, agents of the Democratic Party apparentlyvititeNew Deal

contractorghroughout the countrySeeid. After a contractor wa%adroitly reminded of the



business he had received from the Government and the prospgcreffavors was dangled
before him,” the agent would ask the contractor to “buy” worthpesisical books at bloated
prices. Id. In other words, the controllingdinocratic Party made the continuation of
government comacts hingeon political contributions -guid pro quocorruption. One poindf
the schemealls forspecial emphasisere adthough the number of bookkat a contractor was
expected to buy varied with the size of his contract, even a small contractor weedledrto
buy a fewbooksif he wanted to keep receiving government contraSeseid.

We are now, of course, generations passti@adalghat inspired the banThe Supreme
Court has noted thaliffi culty of mustering evidence to support losigforced statutes” because

“there is no recent experienaa’life without the restriction Colo. Repub. Fed. Campaign

Comm, 533 U.S. at 457But whilethe Federal Governmehashad no recent experiemavith
legalcontributions byts contractos, stateshave. And theiexperiencesubstantiate the
corruption worrieghat attenctontributions by government contractors.

Indeed, tate campaign financinigrims with corrupt contractarandidate relationsps.
In Connecticut, for examplérmerGovernor John Rowlangled guilty toaccepting‘gifts and
services from stateontractors, including vacations, flights on a private jet, and renovations to
hislake cottagé,in exchange for steering further statatracts to the contractor&reen Party

of Conn. v. Garfield, 616 F.3d 213, 219 (2d Cir. 2019¢w York City experienced “actual pay

to-play scandalé the 19808 Ognibene v. Parkes, 671 F.3d 174, 181 (2d Cir. R0l

lllinois, Governor Rodlagojevich reportedlyesignated “$25,000 club” for donors giving
$25,000, and three-quarters of those donors “got somettirng+-ucrative state contracts to
coveted state board appointments to favorable policy and regulatory dctleffsey Meitrodtet

al., The Governor’s $25,000 ClubHCTRIB., Apr. 27, 2008, at 1.

10



Even when no scandal erupgeme state contractors report fiegithat their contracts
hinge on continuing campaign contributions — perhaps with good re§gen.e.g.James Drew

& Mi ke Wilkinson, Fund Managers Ratcheted Up Political Giviray,EDo BLADE, Apr. 19,

2005, http://www.toledoblade.com/frontpage/2005/04/19/Fuadagersatcheteeup-political-
giving.html (“[M]ore than half of the firms chosen by the Bureau of Workers’ Compensation to
invest $500 million in a new emerging managers fund, contributed to the Republicaanuharty
statewide candidates . . Only six of the 67 firms that didhget the state’ business had
principals or employees contribute to Ohio politicianstate political parties. ..”); Mike

Wilkinson, Wayne Co. Vendors Give Big to Fican&TtRoITNEwWS, June 4, 2012, at A1 (“You

wonder what in the heck would happen if | didn’t give,” said Jack Doheny, whose Jack Doheny
Supplies sells sewer cleaning guent to the county. He and another emgpihave given
$5,900 to Ficana political action committee and campaign since 2008.

Those state experienganoreoveraddress only the risk of actual corruption. That
political contributions by governmenbntractors couléppearcorrupt intuitivdy follows from
the reality The Fourth Circui$ recenfustificationfor upholding a ban on contributions by
lobbyists applies equally to contributions by contractorssoAtractots roleis legitimate and
important, “but by its very nature, it is prone to corruption and therefore especially sbieépt
public suspicion of corruptionAny paymenimade by a contractor to a public official,
whether a campaign contribution or simply a gift, calls into quegt®propriety of the

relationship.” _Preston v. Leake, 660 F.3d 726, 737 (4th Cir. 4éhiphasis in original).

Congress need not roll baitk longstanding baand wait for a scand#&b arisein order
to provide evidence that § 44ficevents corruption:There is no reason to require the

legislatureto experience the very problenféiars before taking appropriate prophylactic

11



measuresAppellantsessentially propose giving every corrupaibteast one chance to corrupt
beforeanythng can be done, but this dogst entitled to a bité. Ognibene, 671 F.3d at 188
(citations omitted) The Democratic campaigiook racket and recent state scandals involving
state contractorsherefore provide sufficient evidence that a ban on political contributions by
federal contractors is closely drawn to the Government’s interest in greyantualand
apparenguid pro quocorruption.
b. Over and Underinclusion

Next, Plaintiffs complairthat8 441c’s ban does nfit the Government’s anticorruption
interest: the bacovers contributiony federal contractors that ametlikely to corrupt while it
excludessimilar contributions by others thatelikely to corrupt Neither argument is
convincing.

Plaintiffs begin by arguing that#41c covers contracts that present no risk of corruption.
For example, they say that some agencies have internal proctxpresent corruption and that
no one who understantise contracting procesd these agenciesuld think that contributions
by contractors could swan agencys choice. The Supreme Court, however, has given
Congress the flexibility to attack corruption from multiple flansgeBuckley, 424 U.S. at 27-
28 (“Appellants contend that the contribution limitations must be invalidated becduesey bri
laws andnarrowly drawn disclosure requirements constitute arésgctive means of dealing
with proven and suspectegid pro quoarrangementsBut laws making criminathe giving and
taking of bribes deal with only the mdsatant and specific attempts of thoselwitoney to
influence governmental action. And while disclosgguirements serve the many salutary
purposes discussetsewhere inthis goinion, Congress was surely entitled to conclude that

disclosure was only a partial measwed that contribution dengs were a necessary legislative

12



concomitant to deal with the reality or appearawfceorruption inherent in a system permitting
unlimitedfinancial contributions, even when the identities of the contributors and the amounts of
their contributionsrefully disclosed?) (footnote and internal quotation marks omitted). Even if
anagency’dortifications against corruptioseemadequatéo someoneavith perfect information
moreover, the Government worries about what appears corrupt to the actual voting populous:
“Democracy work®nly if the people have faith in those who govern, and that faith is bound to
be shattered when high officials and trepointees engage in activities which arouse

suspicions ofnalfeasance and corruptionShrink Mo. Gov't PAC, 528 U.S. at 3ghternal

guotation marks omitted).

On a similar note, Plaintiffs say thdederal contracts are negotiated, approved and
implemented at the agency lewith no role for the President or any Member of Congtess.
Pls. Mot. at 8.While agencies certayblay a prominent role in our Governmesigcted
officials still holdsway over the Government they run. The Court willdestiarethat the
People’s elected representatives are impotent in the contracting process.

Plaintiffs also question the restrictions @mtributions tqolitical parties As the
Democratic campaighook racket shows, however, parties are not immune from corruption;
indeed, political parties are often the perfect organizers for largeogasty schemes.

Plaintiffs nextconjure up hypothetical scenarios involving contributithragare unlikely
to lead to corruption, like contributions to minor political parties or to candidates who have
already lost the election. Section 441c need not be a petfdaiwever, or evenarrowly
tailored. Bven if all of Plaintiffs’ hypotheticaltiold, 8441c is still “closelydrawn” to the

anticorruption interests it furthers.

13



Plaintiffs close their overinclusion argument pgesening a menu of ways to narrow
8 441c’s ban while continuing to covdie mosiparlous contributions. All of the exceptions
Plaintiffs seek, however, still present the danger of corruption. First, Plaintiffs sugglestimy
personalservice contractoraho are the functional equivalertfederal employeesif a
contractoffills the same rolasa federal employee, however, her contraititalmost invariably
provideherlivelihood. Not only aréhese contracts sizeable, therefore, but they are also
probably vital to the contractor. There is no reason to think the Governraetittsruption
interest substantially diminish@sth such contractors.

Second, Plaintiffs suggest excluding contracts won through competitive bidgling.
while competitive biddingffers some protection against corruptioffjcials can still rigthe

bidding or favor a contractor in renegotiatior&ee, e.q.Colleen HeildNMDOT Documents

Leaked to Bidder, BBUQUERQUEJ,, July 10, 2011, at Al (reporting tHarmer New Mexico

Transportation Commission Chairmgave confidatial documents to favored contractor before
bidding). Third, and directly contrary to theecondsuggestionPlaintiffs propose excluding
solesource contrast-that is,no-bid contracten whichthe Government approaches the
contractor directly Therisk of corruption or apparent corruption in such contracts is obvious.
That Plaintiffs could simultaneously suggest excludiogpetitivebid and no-biccontracts
impliesthat neithebidding structure foils legitimateorruption worries.

Fourth, Plainffs recommenaxcluding small contracts permittingcontractors to make
modest contributions. Afie Democratic campaigmook racketllustrates however, corruption
can emergeven when relatively small amounts of money are in plagoractormprobably
will not trade a suitcaseverflowingwith cash for emall contract Butsystematic corruption

can ensnare contractsaif sizes. And because 500 contributions of $2@0@just as good as a

14



single contribution of $1,000,008candidate or a pdical partycouldspawna lucrative scheme
(again,as in the Democratic campaupook racketpy blacklising contractors who refuse to
makemodest contributions.

Fifth and finally, Plaintiffs suggest that, instead of banning contributiomsifrgnt
contractors Congress could ban contracts for recent contributdsshose ofions are nearly
identical,the closelydrawnstandardeavesCongress enough flexibility to choose either course.
Section 441c, moreover, kicks in from the “commencement of negotiations for” thectohtra
U.S.C. § 441c(a)(1), so Congress has already partially adopted Plaintiffsssogge

Switching gears, Plaintiffs complain that others in similar situations can still aatefrib
including people who receive federal grants, loans, or guarantees; people whdmiasica to
thetuition-free military academiesind people whseek covetedovernment-appointed
positions like ambassadorshi@laintiffs believe that permittingontributions by these other
peoplemeans that §41c is not closelgrawnto the Government’s interest. But as the Court
explained inWagner | the First Amendment favespeech- not regulation — and a decision to
stop regulation short of the Constitution’s outer bounds should be encou&eEgb4 F. Supp.
2d at 94. Congress need not solve every problem at once. Contaaetdrieast asikely to
attract corruption athese other people, so § 441c is not “seriously underinclusivie Brown

v. Entmt Merchs.Ass’n, 131 S. Ct. 2729, 27442 (2011).

c. Other Objections
Plaintiffs throw out a couple more First Amendment objections to see what sticks
Nothing does.
First, Plaintiffs complain tha€ongress relied ondiscredited legal theory in enacting the

ban on contributions bigderalcontractors.Justice Holmes said that governments could restrict

15



theiremployees’ speech without raising constitutional concerpsliceman “may have a
constitutional right to talk politics, but he has no constitutional right to be a policeman

McAuliffe v. Mayor of New Bedford 29 N.E. 517, 517 (Mass. 1892)hile that viewheld

swayfor a time— including when Congress first brsedcontributions by contractors in 1940
(although not wheit reenacted the ban in the 1970s) — the Supreme Gasiffiong since

rejectal Justice Holmes’ famous dictumBd. of County Comm’rs v. Umbehr, 518 U.S. 668,

674 (1996).
While legislative motives sometimes mattdor example, if legislators pass a law with
the purpose of discriminating — this is not one of those times. Congress need not understand the

constitutional theory that sustains its legislati@eeNFIB v. Sebelius, 132 S. Ct. 2566, 2598

(2012) (“The question of the constitutionality of action taken by Congress does not depend on
recitals of the power which it undertakes to exercise.”) (internal quotatides roanitted).
Indeed, the Supreme Court has upheldtedprovisionsof the Hatch Acthat restricfederal
employeesFirst Amendment rights, despite the fact thas#dmrovisions would havéaccording
to Plaintifis) relied on the same misunderstanding of constitutional B@eNat’l Ass'n of
Letter Carriers413 U.S. 548.

Second, Plaintiffs complain th#fagner lignoredthe sectiorof McConnellthat
invalidated aan onpolitical contributions by those under 18ee540 U.S. at 231-32. hat
sectionof McConnellis a standard application of Beaumont with no partictdevancehere,
explaining whywWagner Idid not cite it. IlMcConnell the Government asserted an
anticircumvention interest preventing pareatfrom evading contribution limits byontributing
in the names of their minor childre®eeid. at 232. The Court thought such circumvention

unlikely. Seeid. In any eventthe Courtconcluded banning minors from contributing in order

16



to prevent pamgs from circumventing the contribution ceilimgisa long way frontlose
tailoring: Congress instead could have made a contribution ceiling that applied to the entire
family unit,imposeda lower ceiling'or minors,or limited the barto young children.Seeid.

The ban on contributions by contractatgssue hersuffers fromnone of the flaws of
the ban on contributions by minor€ontractor contributionpose a clear risk of actual and
apparent corruptionAn outrightban is necessafgr contractorsmoreover, becauseas the
evidence shows even small contributions can corrupt the process. Section 44 ]uat$ses
Beaumonscrutiny.

B. Equal Protection

The Fourteenth Amendment’s Equal Protection Clause requires thatS{aie shall . .
deny toany person within its jurisdiction the equal protection of the lawhatequat
protectionguaranteapplies to the Federal Government through the Fifth Amendbemnt
Process Clause. Sééagner | 854 F. Supp. 2d at 94. Applying tBeaumonttandard, in
Wagner Ithe Court upheld Congress'’s differential treatment of individual federal ctomsars-
a-vis corporate federal contractaaad federal employee$eeid. at 9799.

Both the FEC and Plaintiffs believe that the Court applied the wrong Iesetudiny;
Plaintiffs seek strict scrutiny, while the FEC desires rational bagherparty, however,
advances new arguments for their standard Pdaidtiffs conceded at the hearing that their
concern is with the application of the standard ratien the standard itselfThe Court
therefore sticks with thBeaumont standard of scrutiny and considers the objections Plaintiffs
raise to its applicationin doing so, the Court bears in mind that Plaintiffs at the hearing
conceded they kmeof no cas in which an equgbrotection challenge to contribution limits

succeeded where a First Amendmamé did not.Seelll. Liberty PAC v. MadiganNo. 12-C-
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5811, 2012 WL 4764152t*12 (N.D. lll. Oct. 5, 2012)“Plaintiffs have not cited any case
where ditigant who lost a First Amendment challengectmtribution limits proceeded to
prevail by reframingthe challenge under the Equal Protectause.”)

Plaintiffs claim that as individual contractors, theytaeated worse than corporate
contractors. They point out that corporate contract@gform PACsthat makedirectpolitical
contributions.See2 U.S.C. § 441c(b). And they note that corporate officers, shareholders, and
employees may maleontributions. As the Court explainedWegnrer |, howeve, PACsand
people that run corporations hdegal identities distinct from those of therporate contractor.
See854 F. Supp. 2d at 98-9®laintiffs respond that no observer woele sucltorporate

PACs and individualasdistinct. The Supreme Court, however, disagregseCitizens United

130 S. Ct. at 897 A PAC isa separate association frahe corporation. So the PAC exemption
from 8441b’s expenditure ban, 8§ 441b(b)(2), does not allow corporations to"$peskihe
Court previously heldhereforejndividual contractors are not similarly situated under the law to
corporate contractor® ACsor their officials SeeWagner ) 854 F. Supp. 2d at 98-99.
Moreover,even if they were§ 441c allowscontributionsfrom people (literally) relad to
individual contractors. If the publlzelieves thaa contribution from @ontractor'sCEO
corruptsjustas much as a contribution from the contradioe saméas to be truéor a
contributionfrom an individualcontractor’'sspouse. There is thus no significant difference in
treatment

Plaintiffs also complain that they are treated worse than federal empldy@es
comparison is mushier. To begfaderal employees may not contribute to their employer or
employing authority.Seel8 U.S.C. § 603(a). Anabt all federal employeenaymake political

contributions.See, e.g.5 C.F.R. 8 734.413(a)Ah employee of the Federal Election
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Commission may natquest oreceive from, or give to, an employee, a Member of Congress, or
an officer of auniformed service a political contributioh.”"Evenwhenfederalemployees may
contribute, they labor under other restrictions unknown to contradtinse federal

contractorsfor examplefederal employeegenerally cannot solicit contributionSee5 C.F.R.

§ 734.303(a). As the Court saidWagner | “The restrictions on federabntractors’ freedoms

of expression and association are different from those on federal employees, buéssdnigc
more severé. 854 F. Supp. 2d at 98These differences areohsurprising. The Government
regulategolitical activity by federalcontractors primarily to prevent corruptidghg

Government regulatgmlitical activity byfederal employeef®r a wide array of reasons,
includingensuring that employees appeautral and preventingmployeedrom feeling

coerced._SeHat'| Ass’n of Letter Carriers413 U.S. at 564-67. I$inot cleathatcontractors

are more restrictethan employeesSeeCal. Med. Ass’'n 453 U.S. at 200 (“Appellantslaim of

unfair treament[under the equal-protection component of the Fifth Amendment] ignores the
plain fact that the statute as a whole imposegefaer restrictions on individuals and
unincorporated associations than it does on corporations and unions.”) (emphasis in.original)
The dissimilar rolesf contractors and employeanoreoverjustify the distinctregulatory
schemeshat the Government has fashioned. No equal-protection violaghere either.
V.  Conclusion

For the aforementioned reasons, the CatlitdenyPlaintiffs’ Motion for Summary
Judgment and grathhe FEC’sMotion for Summary Judgment. geparate Order consistent with
this Opinion will be issued this day.

/s/ James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: November 2, 2012
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