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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DAVID H. SLEDGE,
Plaintiff,

V. Civil No. 11-1888 (JDB)
DISTRICT OF COLUMBIA,

Defendant.

MEMORANDUM OPINION

Plaintiff David H. Sledge brings swapainst the District of Columbfar race
discriminationand retaliation. Sledgan AfricarAmerican manis an employee of the District
of Columbia Metopolitan Police Department (“MPD”He allegesthatMPD intentionally
discriminated againstim becase of his race and retaliated against him for opposing
discriminatory disciplinary practés. He assertdatms under 42 US.C. § 1981, 42 U.S.C. §
1983, and Title VIl of the Civil Rights Act.

The Districtnow movego dismiss plaintiff's claimnunder 42 U.S.C. § 198The District
argueghatSledgecannot assert private right of actioragainst a state actander 8 1981. &1
the reasonset out below, the Court will grant defendant’s motion @disthissplaintiff's § 1981
claim.

I. Background

Sledgebegan to complain about being the victim of discriminaioNovember 2008,
Compl. (Oct. 25, 2011) [Docket Entry 1] § 21, but thlevant eventpredominantlyoccurred
following a triple homicideon February 1, 200%hat was investigated by MPnternal Afairs

initiated an investigatiomegardingSledgés alleged failure to ensure a plan of action regarding
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thehomicides andor failing to be prepared for a relatedefing. Compl. § 23. The investigation
also dealt withhis alleged failure to completssignedasks and to inforrhis immediate
supervisoiof those tasksld.

On February 12, 2009, Sledgeet with anEqual Employment Opportunitipiversity
Officer about his concerns regarding racial discrimination and retali&@esCompl. { 140n
March 3, 2009, héled a discrimination complaint against his emplowéh the Equal
EmploymentOpportunity CommissianCompl. § 33After Sledgecomplained, his supervisor
indicated she intended havehim demoted. Compl. § 1His requesthat he be removedom
that supervisor’s supervisiamas deniedCompl. 11 34-35. On June 24, 2009, following the
Internal Affairs investigationSledgereceivednotice thathe would be demotdd lieutenants a
result of the events concerning the February 1, 2009 homicides. CompH§& &zbealed the
final notice, and was instead suspended in lieu of a demotion for twenty days without pay.
Compl. 1 24-25.

Sledgealleges that the penalty heceived was more severe than penalties that similarly
situated white flicers received for similar or greater infractioGgeCompl. 11 26, 439n
addition to his demotiorgledgewas involuntarily transferred twice and lost seniority status as a
result of those transfers. Compl. § b alleges thaMPD intentionally discriminated against
him because of his race, Compl. { 101, and disparately disciplined him in comparison to fellow
white police officers. Compl.  45.

1. Standard of Review

All that the Federal Rules of Civil Procedure require obmplaint is that it containd
short and plain statement of the claim showing that the pleader is entitled to rebediéirto

‘give the defendant fair notice of what the claim is and ta grounds upon which it rests.’



Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41,

47 (1957));accordErickson v. Pardus, 551 U.S. 89, 93 (2007) (per curiam). Although “detailed

factual allegations” are not necessary to withstand a Rule 12(b)(6) motiomisgjig provide
the “grounds” of “entitle[ment] to relief,” a plaintiff must furnish “more thahdls and
conclusios” or “a formulaic recitation of the elements of a cause of actibndmbly, 550 U.S.

at 555-56see alsd?apasan v. Allaid78 U.S. 265, 286 (1986). “To survive a motion to

dismiss, a complaint must contain sufficient factual matter, accepted as trudgta d&m to

relief that is plausible on its facé Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting

Twombly, 550 U.S. at 570gccordAtherton v. Dist. of Columbia Office of the Mayor, 567 F.3d

672, 681 (D.CCir. 2009). A complaint is plaudidon its face “when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defendhl# ferl the
misconduct alleged.Igbal, 556 U.S. at 678. This amounts to a “two-pronged approach” under
which a courfirst identifies the factual allegations entitled to an assumption of truth and then
determines “whether they plausibly give rise to an entitlement to rdlieft 679-680.

The notice pleading rules are not meant to impose a great burden on a ainaiff.

Pharm., Inc. v. Broud®44 U.S. 336, 347 (2005ee als@wierkiewicz v. Sorema N.A., 534

U.S. 506, 512-13 (2002). When the sufficiency of a complaint is challenged by a motion to
dismiss under Rule 12(b)(6), the plaintiff's factual allegations must be pré$uwraend should

be liberally construed in his or her favheatherman v. Tarrantrfy. Narcotics & Coordination

Unit, 507 U.S. 163, 164 (1993); Phillips v. Bureau of Prisons, 591 F.2d 966, 968JiD.C.

1979);see alsderickson, 551 U.S. at 9¢iting Twombly, 550 U.S. at 555-56). The plaintiff

must be given every favorable inference that may be drawn from the allegstfans Scheuer

v. Rhodes, 416 U.S. 232, 236 (1978parrow v. United Air Lines, Inc216 F.3d 1111, 1113




(D.C.Cir. 2000). However, “the court need not accept inferences drawn by plaintiffs if such

inferences are unsupported by the facts set out in the complaint.” Kowal v. MCl€@nm

Corp., 16 F.3d 1271, 1276 (D.Cir. 1994). Nor does the court acceptégal conclusion
couched as a factual allegation,” or “naked assertions [of unlawful miscondueid @é further
factual enhancementljbal, 556 U.S at678 (internal quotation marks omittedyee also

Aktieselskabet AF 21. November 2001 v. Fame Jeans3a5 F.3d 8, 17 n.4 (D.Cir. 2008)

(explaining that the court has “never accepted legal conclusions cast in the fagtuaf f
allegations”).
I1l. Discussion
Defendant has moved for partial dismissal of the complaigtiing thaSledgehas
failed to state a claim under 42 U.S.C. § 1981 bechissectiondoes not provide for arivate
right of actionagainst state actarBef.’s Mot.Partial Dismissal of PI's Comp{Dec. 23, 2001)
[Docket Entry % (“Def.’s Mot.”) at 5 Defendant comnds that this case is controlled_by Jett v.

Dallas Indep Sch.Dist., 491 U.S. 701, 733 (1989), which held that 42 U.S.C. § 1983 provides

the exclusiveremedy for the violation of rights guaranteed by § 1981 when the alleged violation
is by a state actoDef.’s Mot. at 5-6. Plaintiff argues to the contratiiat a8 1981claim may be
brought against the District in light of amendnzetat 8§ 198Inade by the Civil Rights Act of
1991.PIl.’s Opp’n Def.’s Mot. Partial Dismissal of CoinfFeb. 8, 2012) [Docket EntZ] at &

7. The D.C. Circuit has not previously addressed whether the Supreme Court’s rdettgvas

abrogated by the Civil Rights Act of 198eeMoonblatt v. District of Columbia, 572 F. Supp.

2d 15, 26 n.4 (D.D.C. 2008).

! Plaintiff incorrectly claims that this@@irt has held that § 1981 claims may be brought against
the District of Columbia, citin@ickerson v. District of Columbia, 806 F. Supp. 2d 116 (D.D.C.
2011), and Smith v. Janey, 664 F. Supp. 2d 1 (D.D.C. 2009). Howeveemdithese cases




In evaluatingvhether§ 1981 as amended implies a private right of action, the Guust
examine the rightsreating language of § 1981 and consider whether it provides a remedy. The
Supreme Coutthas statedhat “[t]he distinction between rights and remedies is fundamental. A
right is a well founded or acknowledged claim; a remedy is the means employéarte en

right or redress an injury.” Chelentis v. Luckenbach, 247 U.S. 372, 384 (1918). Privatefrights

action to enforce federal law must be created by Congfesshe Ross & Co. v. Redington, 442

U.S. 560, 578 (1979). Since § 1981 does not explicitlgtera remedy against state actors, this
Court must determine whether a remedy against state atonslied by that provision.

The Supreme Court originally decided this question in 1989, holding that § 1981 does not
itself provide a remedy against state actors, 46t U.S. at 733-35. The Court notedettthat
courts should not imply rights of @ans where Congress has already established a different
remedial scheme. Se at 731. Since § 1983 providesemedy against persons acting under
color of state law, the Court declined to imply a cause of action under § 1981 independent of 8
1983.Seeid. at 731-732. The Court heldat the exclusive federal remedy against state actors
for violation ofaright guarantegin § 1981 is 42 U.S.C. § 1988. at 733. Section 1983
provides that every person who, under color of law, deprives another ofijats/ privileges
or immunities secured by the Constitution and laws, shall be liable to the party iimjae
action at law, suit in equity or other proper proceeding for redress42 U’S.C8 1983.

The Civil Rights Act of 1991 amended § 1981 addition to adding a definition of the
phrase “make and enforce contradct U.S.C. § 198(b), the amendments mandated that the

rights protected by 8§ 1984re ‘protected against impairment by nongovernmental discrimination

consideredvhether Jettemains good lawecause the issue was not raised by the paBses
Dickerson 806 F. Supp. 2d at 119-21 (granting plaintiff’'s motion to amend his complaint to
include a8 1981 taim); Smith, 664 F. Supp. 2d at 8 (ruling that plaintiff failed to allege
sufficient facts to maintain 1981 clain).



and impairment under color of State law,” 42 U.S.C. § 1®8The question now presented is
whether the 1991 amendments abrogated the Court’s holddegtand created a separate cause
of action under § 1984ganst local government entitieSeven circuits have considerts

issue, with all but one holding that Congress didane&te such a cause of actiondmgending §

1981. CompardicGovernv. City of Philadelphia, 554 F.3d 114, 122dZir. 2009) (“[W]e

join five of our sister circuits in holding that maplied right of action exists against state actors

under 42 U.S.C. § 1981."Arendalev. City of Memphis, 519 F.3d 587, 59aH&ir. 2008)

(same) Bolden v. City of Topeka, 441 F.3d 1129, 1137 (10th Cir. 2(€¥ne) Odenv.

OkitbbehaCnty., 246 F.3d 458, 464 {5 Cir. 2001)(same) Buttsv. Cnty. of Volusia, 222 F.3d

891, 894 (11h Cir. 2000)(same)andDennis v. Cntyof Fairfax, 55 F.3d 151, 156 n.1tCir.

1995)(same)with Fed’'n of African Am. Contractors v. City of Oakland, 96 F.3d 1204, 1214

(9th Cir. 1996) (“[W]e conclude that the amended 42 U.SC. § 1981 contains an implied cause of
action against state actors, thereby overturdetts holding that 42 U.S.C. § 1983 provides the
exclusive remedy against state actors for the vanladf rights under 42 U.S.C. § 193]1.

In finding that the 1991 amendments creaedmplied remedy against state actors, the
Ninth Circuitrelied on_Cort v. Ash, 422 U.S. 66 (1975), which set out aftactor test to assess
whether a private cause of action is implied in a statute that does not gxpresgle oneSee

Fed’'n of African An. Contractors, 96 F.3d at 1211. That test requires courts to cons)der: (1

whether the plaintiff is amember of the class for whose bengfé statute was enacted; (2)
whether there was legislative intent to create such a remedy; (3) whethengrghgmedy
would be consistent with the underlying poases of the legislativichemeand (4) whether this

type of cage of action is traditionally relegated to state [@ert, 422 U.S. at 78.



But the Supreme Court hasoved away fronthatmulti-factor analysis, instead focusing
on the secon@ort factor of statutory intentSeeTouche Ross, 442 U.S. at 575 (“The central
inquiry remains whether Congress intended to create, either expebgiymplication, a

private case of action.”). Indeed, sintke Ninth Circuit decide&ederatiorof African

AmericanContractorsthat shift has become evarore pronouncedseeAlexander v. Sandoval,

532 U.S. 275, 286-287 (2001) (“Without [statutory intent], a cause of action does not exist and
courts may not create one, no matter how dbrthat might be as a policy matter, owh
compatible with the statutg.”In the wake ofSandoval, the D.CCircuit has declined to imply
causes of action in light of Congressional silence absent compelling and wit@uaktances.

SeeMcKesson Corp. v. Islamic Republic of Iran, 672 F.3d 1066, 1078 (D.C. Cir.; Z&2also

Judicial Watch, Inc. v. Nat'l Energy Policy Dev. Group, 219 F. Supp. 2d 20, 33 (D.D.C. 2002)

(“Sandovamakes very clear that courts cannot read into statutes a cause of action that has no
basis in the statutory tex}.”

The express language thie 199lamendments indicad¢hat8 1981 protects against
racial discrimination by private and state actdisus, the sectioncteates a right that private or
state actors may violate but does not itself create a remedfordhation” Butts 222 F.3d at
894.1In Jett the Court reasoned that § 1981 imigliyccreated an independent cause of action
against private actors because no other statute created such a remetB1 l&6. at 732.
Because § 1983 provided a remedy against persons acting under color of stateviawerthe
Court declined to imply a cause of action under 8 fiinst state actoriel. at 731-32The
language o8 1981lafter amendmerdtill only addressesubstantive rights. 42 U.S.C. § 1981
Secton 1983, then, remains the only provision to expressly create a remedy against persons

acting under color of state la2den 246 F.3d at 463Hence, he addition othe amendment’s



languagecreates no more ofjastificationfor the judiciary to imply a cae of action under 8
1981 against state actors than existed when the Supreme Court detidddAlthough the
Ninth Circuit placed great weight on the inclusion of language protecting § 984 from

impairment by both private and governmental entisegFed’n of African Am. Contractors, 96

F.3d at 1213, this approach fails to recognize the distinction between rights and sefexlie
McGovern 554 F.2d at 119. Congress provided no indication through the 1991 amenthaents
§ 1981 was intended to create a cause of action against state actors.

The legislative history of th£#991 amendments supports this conclusion. According to
the legislative historyCongress adddtie relevant language codify the Supreme Court’s

decision in Runyon v. McCrary, 427 U.S. 160, 173 (1976), which established that § 1981

protects against private discrimination as well as discrimination by state &teBolden 441
F.3d at 113€citing H.R. Rep. No. 102-40(liat 37) The1991 Civil RightsAct was also
intended “to respond to recent decisions of the Supreme Court by expanding the scope of
relevant civil rights statutes in order to provide adequate protectioatitms of discriminatiord,
Pub. L. No. 102-166, 105 Stat. 1071, the Act’s legislative historprovides no indication that
Jettwas one othecases Congress sought to corr8eieButts 222 F.3d at 894 (citing H.R. Rep.
No. 102-40(1), at 92 (1991), reprinted in 1991 U.S.C.C.A.N. 549, 630; H.R. Rep. No. 102-40(ll),
at 37 (1991), reprinted in 1991 U.S.C.C.A.N. 694, 73hg Civil Rights At andits legislative
history name several Supreme Court decisions which the Act is intended to overrdégtvisars
not identified even though it was decided less than two years before CoagtedSeeH.R.

Rep. No. 102-40(l); H.R. Rep. No. 102-40(IO]nly one who never relies on committee
reports would fail to be impressed by the total absence in the committee re@mysneéntion

of Jett. . . .” Bolden vCity of Topeka, 441 F.3d at 1137 (10th Cir. 2006). Given the rule of




statutory costruction that repeal by implication will not Bmundunless intent to repeal is “clear

and manifest,U.S. v. Williams 216 F.3d 1099, 1101 (D.C. Cir. 2000), Congres#&nce belies

that it intended to repeal such a notable rulBeeMcGovern, 554 F.3d at 120.

Hence,in the 1991 amendmentSpngress neither explicitly created a remedy against
state actors in addition to 8 1983, nor expressed its intent to ovéettiBhis Court is not
willing, then, to find that the 1991 amendments swgaked the Suprent@ourt’s analysis idett
Thisdedsion is consistent with the D.Clrcuit’s strict approach to implied rights of actioegs

McKesson Corp., 672 F. 3 1078, and with the clear weight of Circuit decisions on this issue

discussed above.
V. Conclusion
Accordingly, Sledgecannot maintain an independent cause of action under § 1981
against the District of Columbind his § 198tlaim must be dismisseA separate order has

been issued on this date.

Is/
JOHN D. BATES
United States District Judge

Dated: June 26, 2012




