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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CURTISMONROE-BEY, )
Plaintiff, %

V. g Civ. Action No. 11-1915 (RMC)
FEDERAL BUREAU OF INVESTIGATION, g
Defendant. g
OPINION

In this action broughtro seby aMaryland state prisonemder the Freedom of
Information Act(“*FOIA”), 5. U.S.C. 8§ 552, IRintiff Curtis MonroeBey challenges the Federal
Bureau of Investigation’s denial of his request for a fee waiver to obtairdse@sponsive to his
FOIA request. The FBI moves for summary judgment under Rule 56 of the FedesbRul
Civil Procedure [Dkt. 12]. In his opposition to the FBI's motion, Mr. Monroe-Bey cross moves
for summary judgment [Dkt. 19, 20]. Upon consideration of the parties’ submissions and the
entire recordthe Court will grant the FBI's motion, deny Mr. MonrBey’s motion and enter

judgment accordingly.

! Mr. Monroe-Bey also has pending a “Motion Requesting the Court to Compel Defertdants t
Produce the Complete and Accurate Record Established Within the Appeal AgBktyI5].
Defendant responded to this motion by supplementing the record with a 49-page document that
begins with “Plaintiff's Memorandum in Support of Appeal of Waiver of FeesrDtation”
addressed to the Office of Information Policy. Def.’s Response to Pl.’'s Mot. tpeTfiDkt.

17] & Ex. A [Dkt. 17-2]. This motion therefore will be denied as moot.
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. BACKGROUND

By letter of December 25, 2009, Mr. Monroe-Bey requested frorABhe
basically all information pertaining to putized reports of “discredited FBiboratory
analysts.” Decl. obavid M. Hardy [Dkt.12-1], Ex. A(FOIA Requestf The FBI's initial
denial of records was overturned by the Office of Informatioirci? (* OIP”), which remanded
the request in August 2010 to the FBI to conduct a search for responsive records.BEx. D.
letter of January 10, 2011, the FBI informed Mr. MonB®y that it had located approximately
23,730 pages of responsirgxzordsand assesdean estimated copying fee of $2,363 for paper
copies 0 $710 for a compact dis&Ex. H.

By letter of January 23, 2011, Mr. MonrBey requested a fee waiyeiting,
inter alia, his “actual innocence,” which he sibeen claiming “[flor more than 28ass,” as “a
matter of public interest.” Ex.(Fee Waiver Request (“Requesfy 810). Mr. MonroeBey
explained that “the information he seeks is in the public’s interest in view dflie pal in
which the public was significantly involved; and that the public would now know of the
operations and activities of the State of Maryland and the U.S. government agghayees
responsible for conduct detrimental to equal justidd.”] 9. In addition, Mr. Monro&ey
stated that h&s the producer and editor of the ‘Lex Fori’, a free legal newsletter provale
prisoners and others throughout Maryland and other states,” and indicated thapangives
recordswould be “subject to being disseminated to those prisoners who are noted on a collected
mailing list, and others who are and were effected [sic] by the testimony aha&or more of

the 13 discredited F.B.l. analystdd. § 12. Mr. Monroe-Bey cited toa newspapearticlein the

2 Both parties have supplied documents from the administrative proceedim€ourt will
cite the exhibits attached to Mr. Hardy’s declaration [Dkt2]L2
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Washington Post to show that “others have been provided said responsive documents,
presumably without costs[.]Td. § 15. He hadpreviously includedgeveralother Washington
Postarticleson the subject in hisuccessful administrative appé&alApril 2010. SeeEx. D.

By letter of January 28, 2011, the FBI deni&d Monroe Bey's fee waiver
request on the basis thatid not meet the requirements for a feaiver set fortin 5 U.S.C.
§8552(a)(4)(A)(iii). Ex. K. Specifically, the FBI determingtiat Mr. MonroeBey's requestdid
“not satisfy the first requiremeiof contributing substantially to the pubkanterest]because
the [requestedjecords have previously been disclosed to the public [via] another requester who
previously submitted a request for the same material and demonstratesitheagacity ®
place the records in the public domain . . Id”at1. And “[d]isclosure of information that
already is in the public domain will not be as likely to contribute to an increasecstamting
of government operations or activities where nothing new will be added to the public’s
understanding.”ld. (citing 28 C.F.R. 8 16.11(k)(2)(ii)).

Mr. MonroeBey appealed the fee waiver denial@dP, which affirmed thd=-BI's
decision by letter of August 11, 2011. Ex. Mefiled this civil action orOctober31, 2011.

I1.LEGAL STANDARD

Summary judgment is appropriate “if the movant shows [through facts supported
in the record] that there is no genuine dispute as to any material fact and #re m@ntitled to
judgment as a matter of law.” Fed. R. Civ. P. 56faderson v. Liberty Lobby, In&77 U.S.
242, 248 (1986). This procedural device is not a “disfavored legal shortcut” but a reasoned and
careful way to resolve cases fairly and expeditiou€lglotex Corp. v. Catretd77 U.S. 317,
327 (1986).In determining whether a genuine issue of material fact exists, the Caatrvienw

all facts and reasonable inferences in the light most favorable to threawong party.
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Matsushita Elec. Indus. Co. v. Zenith Radid5 U.S. 574, 587 (1986)ao0 v. Feeh 27 F.3d
635, 638 (D.C. Cir. 1994).

Summary judgment is the frequent vehicle for resolution of a FOIA action
because the pleadings and declarations in such cases often provide undisputed facts thwe whi
moving parties are entitled to judgmentanatter of law.McLaughlin v. U.S. Dep't of Justice
530 F. Supp. 2d 210, 212 (D.D.C. 2008) (citations omitted). Agencies may rely on affidavits or
declarations of government officials, as long as they are sufficieetly ahd detailed and
submittedn good faith. Id. (citing Oglesby v. United States Dep't of the Ar880 F.2d 57, 68
(D.C. Cir. 1990)). The Court may award summary judgment solely on the basis ofatiéorm
provided in such affidavits or declarations when they describe “the documents and the
justifications for nondisclosure with reasonably specific detail . . . and aremobwerted by
either contrary evidence in the record nor by evidence of agency bad fititdry Audit
Project v. Casey656 F.2d 724, 738 (D.C. Cir. 1981).

[11. ANALYSIS

A FOIA requester must exhaust his administrative remedies by paying any
assessed fees or appealing the denial of a fee waiver request before obtariadggudw of a
FOIA claim. Oglesby 920 F.2dat 66; seeaccord Smith v. FedBureau of Prisons517 F. Supp.
2d 451, 455 (D.D.C. 2007) (concluding that “[b]ecause defendant properly denied plaintiff's fee
waiver request, . . [p]laintiff will be required to pay the assessed fee before pursuing ks FO
requests or obtaining judiciegdview of unfavorable action thereafter” (citing case#)n agency
must waive fees for processing a FOIA request when “[1] disclosure of timatfon is in the
public interest because it is likely to contribute significantly to public undetistg ofthe

operations or activities of the government and [2] is not primarily in the cominetei@st of
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the requester.Research Air, Inc. v. Kempthore89 F. Supp. 2d 1, 8 (D.D.C. 2008) (quoting 5
U.S.C. 8§ 552(a)(4)(A)(iii) (citation omitted) The FOIA empowers each agency to “promulgate
regulations . . specifying the schedule of fees applicable to the processing of [FOIAdstsqu

. and establishing procedures and guidelines for determining when such fees shaailceeor
reduced.” Research Aj Inc.,589 F. Supp. 2dt 89 (quoting 5 U.S.C. 852(a)(4)(A)(i). A

court must consider both the statute and the regulations promulgated by the agency whe
determining whether a fee waiver requ&as properly deniedSee Campbell v. DQ164 F.3d
20, 35 (D.CCir. 1998);VoteHemp, Inc. v. DEAR37 F. Supp. 2d 55, 59 (D.D.C. 2002).
Although tie Court’s review of a fee waiver denislde novoit is limited to the record that was
before the agency at the time of the requemtsonv. CIA 843 F.2d 1481, 1483 (D.C. Cir.
1988), and the plaintiff has the burden of demonstrating that the requirements foraavire w
are satisfied.Id.

As a component of DOJ, the FRioperlyapplied DOJ’s regulations governing
fee waives %t forth at 28 (~.R. § 16.11(k).That provision requires the furnishing of
responsive records “without charge or at a [reduced] charge . . . where a componemegte
based on all available information, that the requester has demonsthatedtuisite level of
public interest and is not seeking the informapoimarily for a commercial interes8 C.F.R.

8 16.11(k). The FBIldetermined that Mr. Monroe-Bey had not satisfied the first requirenfi@ent
public interest, which involves considerationtloé followingfour factors
1) The subject of the request: Whether the subject of the requested
records concerns “the operations or activities of the government.” The
subject of the requested records must concern identifiable operations or

activities of the federal government, with a connection that is direct and
clear, not remote or attenuated.



(i) The informative value of the information to be disclosed: Whether
the disclosure is “likely to contribute” to an understanding of
government operations or activities. The disclosable portions of the
requested records must be meaningfully informative about government
operations or activities in order to be “likely to contribute” to an
increased public understanding of those operations or activities. The
disclosure of information that already is in the public domain, in either a
duplicative or a substantially identical form, would not be as likely to
contribute to such understanding where nothing new would be added to
the public's understanding.

(i) The contribution to an understanding of the subject by the public
likely to result from disclosure: Whether disclosure of the requested
information will contribute to “public understanding.” The disclosure
must contribute to the understanding of a reasonably broad audience of
persons interested in the subject, as opposed to the individual
understanding of the requester. A requester's expertise in the subject area
and ability and intention to effectively convey information to the public
shall be considered. It shall be presumed that a representative of the
news media will satisfy this consideration.

(iv) The significance of the contribution to public understanding:
Whether the disclosure is likely to contribute “significantly” to public
understanding of government operations or activitieBe public's
understanding of the subject in question, as compared to the level of
public understanding existing prior to the disclosure, must be enhanced
by the disclosure to a significant extent. Components shall not make
value judgments about whether information that would contribute
significantly to public understanding of the operations or activities of the
government is “important” enough to be made public.

28 C.F.R. § 16.11(k)(2).

“For a request to be in the ‘public interest,’ [all] four [pabfiterest] criteria must
be satisfied Federal CURE v. Lappir602 F. Supp. 2d 197, 202 (D.D.C. 2009) (quoting
Judicial Watch v. Dep't of Justic865 F.3d 1108, 1126 (D.Cir. 2004))(alterations in
original). The FBI properlydenied Mr. MonroeBey’s fee waiver request on the basis t{igthe

had not satisfied factors two through four of the public interest greoguse the requested

information was already in the public domain and (2) he had not demonstrated thatbkes oéle
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the same informatiowould add anything more to the public’s understanding of the agency’s
performance SeeHardy Decl., Ex. M. Mr. Monro®&eys reliance orthe Washington Post
articleto show that “others have been provided said responsive documents, presumably without
cods[,]” Requesf| 15 virtually concedes thEBI's first finding. See Campbelll64 F.3cht 36
(knowing where “in the public domain . . . materials reside” is necessary bédaeiseere fact
that material is in the public domain does not justify denyifegeavaiver; only material that has
met a threshold level of public dissemination will not further pulnliderstandingvithin the
meanng of the fee waiver provisions”) (citations and internal quotation marks omitted).

As forthe FBI'ssecond finding, Mr. Monro&ey does nospecifically staten
his request to the agency or in his submissionsgdCiurt how disclosure dhe requested
records would add anything new to the public’'s understanding of the operations of thle federa
government, which is therimarygoal of the FOIA.U.S. Dep’t of Justice v. Reporters Comm.
For Freedom of Pres<l89 U.S. 749, 774 (1989) (“[W]explicitly recognized thathe basic
purpose of the [FOIA is] to open agency action to the light of public scrutiny.” (gbep't of
Air Force v. Rosg425 U.S. 352, 372 (1976)peealso Judicial Watch, Inc. v. U.S. Dep't of
Treasury 796 F. Supp. 2d 13, 22-23 (D.D.C. 2011) (“Congress enacted FOIA to promote
transparency aoss the [federal] government.” (citing 5 U.S.C. 8§ 5%5@hér citations omitteql)
“An agency may infer a lack of substantial public intendstn a public interest is asserted but
not identified with reasonable specificity, and circumstances do not diagifyoint of the
requests.”’Larson 843 F.2d at 1483 (citations, internal quotation marks, and alterations
omitted)

Mr. MonroeBey contendghat“the information [he] seeks is in the public’'s

interest in view of a public trial [in Maryland] in which the public was signifigam¥olved,;
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and that the public would now know of the operations and activities of the State of Maryland and
the U.S. government agency employees responsible for conduct detrimental tostopel |
Request] 9 see alsdPl.’s Decl. [Dkt. 19] § 10 (stating his intent toter alia, “feature the
findings resulting from an RC 2000 survey concerning the staggering number of accused
defendants whose trials involved the testimony of Joseph Kopera; a state ptiftesekpert
who fraudulently claimed academic achievements anagitiga{during] testimony at criminal
trials in Maryland for three decadesBut the regulation governing the FBI's decision
specifically states that the subject of the request “must concern identifisbétiops or
activities of thefederal governmentvith a connection that is direct and clear, [astis the case
here]Jremote or attenuatéd 28 C.F.R. 8§ 16.11(k)(2)(i) (emphasis added

Mr. MonroeBey’s vague statemestibaut disseminating the informatiare
similarly teruous. ‘1n assessing whetha public interest fee waiver request should be granted,
the Court must consider the requester's ability and intention to effectivelyyocongisseminate
the requested information to the public . . .. In doing so, courts must look to the scope of the
requester's proposed disseminatigvhether to a large segment of the public or a limited subset
of persons|[] Prison Legal News v. Lappid36 F. Supp. 2d 17, 26 (D.D.C. 2006) (citations and
internal quotation marks omitted). In his request, Mr. MorBeg-statedhatany responsive
records would be “subject to being disseminated to those prisoners who are noted onea collect
mailing list, and others who are and were effected [sic] by the testimanyaine or more of
the 13discredited F.B.l. ana$§s.” RequesY 12 In his declaration to this Court, which need
not be considered since it was not before the FBI at the time of the request, Mr. Begroe-
states thatmore than 75 prisoners from as many as seventeen states . . . not includintethe Sta

of Maryland [] have sent letters requesting to be placed on the mailingflisterTimes,the
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newsletter of whichhe is “the edor and a contributing writer.’Pl.’s Decl. 7. Mr. Monroe-

Bey furtherstateghat as “producer and editor of the ‘LEgri’ newsletter,” with a “mailing list
[that] accounts for well over three hundred subscribers,” he “intend[s] to publish artzlitkst
the findings,”id., 1 10, buhedoes not identify what findings and the source of such findings.
Mr. MonroeBey sinply has not demonstrated his ability to “effectively convey” the requested
information to the public.

As a final point, Mr. Monrod3ey statesn support of his motion for summary
judgmentthat “in view of the assertions of actual innocentkat where=Bl Hair/Fiber analysts
testified at a trial in which convictions resulted, there are material and gessues in dispute
to which the responsive documents should be afforded by the waiver of fees.” Rérsebitanf
Material Facts in Genuine Dispuiel6. Mr. Monroe-Bey’s need for the records to prove his
innocence- a theme throughout his fee waiver request — works agafestwaiver because
“[iInsofar as [he]seeks information to facilitate a challenge to his conviction, the court considers
disclosure less likely to contribute to public understandir@rtloff v. Dep’t of JusticeNo. 02-
5170, 2002 WL 31777630 (D.C. Cir. Dec. 11, 2002) (per curiam) (dic@lain v. United
States Dep't of Justic&3 F.3d 220, 221 (7th Cir. 1993/cClellan Ecobgical Seepage
Situation v. Carlucgi835 F.2d 1282, 128®" Cir. 1987).

V. CONCLUSION

For the foregoing reasortbe FBI’'smotion for summary judgmemwin the fee

waiver issuewill be granted and Mr. MonroBey’s crossmotion for summary judgmentilivbe

denied. Since an improper withholding has yet to occur and Mr. Monroe-Bey is required to pay



the assessed fee before obtaining judicial review under the FOIA, thiwiddse dismissed A

memorializing order accompanies this Memorandum Opinion.

Date: September3l 2012 /sl _
ROSEMARY M. COLLYER
United States District Judge
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