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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BELMONT ABBEY COLLEGE,

Plaintiff,
V. Civil Action No. 11-1989 (JEB)

KATHLEEN SEBELIUS, Secretary of the
U.S. Department of Health and Human
Services, et al.,

Defendants.

MEMORANDUM OPINION

Under the Patient Protection and Affordable Cared&@010, employers amequired to
offer group healthnsuranceplans that cover certain forms of preventive care without charging a
co-payment For example, # Act mandates thajroup health planpay in full for all FDA-
approved contraceptive servicesughtby plan participants,ncluding sterilization procedures,
emergency oratontraception(such as the “morningfter” pill), and counseling for womeof
repoductive age. The Departments of Health and Human Services, Treasurialzod
subsequentlyissued regulations to that effect, while simultaneouslgrving out a narrow
exemption to the contraceptro®verage requirement for religious organizations tmatet
specific criteria.

Plaintiff Belmont Abbey is a Benedictine collega North Carolinathat shares the
Catholic Church’s view that contraception, sterilization, and abortion are “graaé SeeAm.
Compl., 11 245. Belmontalleges that itwould violate its strongly held religious beliefs to

sponsor ay healthinsurance plarthat pays forthese servicesBelieving itis ineligible for an
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exemption,Belmont contends that is required by law to comply with the contraceptive
coverage mandate.

On November 10, 2011, the Abbey fildbde instant suit alleging that this mandate
violates the First Amendment, the Administrative Procedure Act, and the Religioudornee
Restoration Act.Instead of addressing the menfssuch claimsDefendants have momoved to
dismiss the action for lack of subjediatter jurisdiction.Because the government has indicated
its intention to amend the regulatgio better take into account religious objections and because
Plaintiff is protected in the interim by a sdfarbor provision, the Court agrees that Belmont’'s
injury is too speculative to confer standirand that the case is also not ripe for decision.

Dismissal without prejudice is thus appropriate.

Background

A. Statutory and Requlatory Background

The Patient Ratection and Affordable Care ACACA), Pub. L. No. 114148, 124 Stat.
119,enacted in March 201@equires group health plans to provwdemen with “preventive care

and screeningsdt no charge to the patiengee42 U.S.C. 8§ 300gd.3(a)(4);see alsd 55 Cong.

Rec. S12019, S1202512261, S12271Specifically, the ACA mandates thabn-grandfathered
group health plans and healttsurance issuersover without “‘impos[ing] any cost sharing
requirements ..such additional preventive care and screenjfigswomen]... as provided for
in comprehensive guidelines supported by the Health Resources and Servicesstiatiomi
[HRSA] for purposes of this paragraph2 U.S.C. § 300gd3(a)(4)

The Department of Health and Human Services commissioned the énsfitMtedicine
(IOM), a private healtdpolicy organization, to develop recommendations for the HRSA

guidelines. See http://www.iom.edu/Reports/201Qlinical-PreventiveServicesfor-wWomen



http://www.iom.edu/Reports/2011/Clinical-Preventive-Services-for-Women-Closing-the-Gaps.aspx

Closing-the-Gaps.aspxAfter consulting with a committee of experts, IOMblished a report

suggestingspecific preventig healthmeasurego be included in the guidelinedd. Among
other things, IOMproposedhat insurance plans be required to coghe full range of Food
and Drug Administratiorapproved contraceptive methods, sterilization procedures, and patient

education and counseling for women with reproductive capaclti.’at 3 Clinical Preventive

Services for Women: Closing the Gaps at 10, THBas would includeemergency contraceptives

such as Plan B andipristal, commonly known as the mornhuadter pill and the weelfter pill,

respectively.Seewww.fda.gov/forconsumers/byaudience/forwomen/ucm118465.htm

HRSA adopted IOM’s recommendations in full, e

http://www.hrsa.gov/iwomensqguidelineand on August 1, 201HHS, the Department of Labor,

and the Department of Treasury promulgated an interim finateglaring “‘group health plan[s]
and ... health insurance issuer[s] offering group or individual insurance coverageojale
benefits for and prohibit the imposition of cas$taring with respect to” the preventive services
for women included in HRSA'’s guideline$See76 Fed. Reg. 46621; 45 C.F.R. § 147.136p

also  http://www.iom.edu/Reports/2011/Clinical-PreventiServicesfor-WomenClosing-the-

Gaps/ActionTaken.aspx Thus, according to the regulation, all plans and policiedess

grandfathered or otherwise exempt, must caatracefive servicedor plan years beginning
on or after August 1, 201%5ee76 Fed. Reg. 46621-01.

To account for organizations that might have religious objections to contracep&on, t
interim final wle auhorized HRSAto release certairemployers from therequirements
concerning coverage for contraceptiv&ee76 Fed. Reg. 466201, 46623 (issued on August 1,
2011,and published Augus3, 2011) 45 C.F.R.88 147.130(a)(1)(iA)-(B). Only employers

thatmeetall of thefollowing criteriawould be eligite for an exemption
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(1) The inculcation of religious values is the purpose of the organization.

(2) The organization primarily employs persons who share the religious
tenets of the organization.

(3) The organization serves primarily persons who eshibe religious
tenets of the organization.

(4) The organization is a nonprofit organization as described in section

6033(a)(1) and section 6033(a)(3)(A)(i) or (iii) of the Internal Revenue

Code of 1986, as amended.

45 C.F.R. 8 147.130(a)(1)(iv)(B)(1)4) (HHS), see also26 C.F.R. § 54.9813713T
(Treasury); 29 CFR 8§ 2590.79413 (Labor). The IRS codesections in the regulation
furthermore,refer to “churches their integrated auxiliaries, and conventions or associations of
churches™and “the exclusively religious aeities of any religious order. Seelnternal Revenue
Code 6033(a)(3)(A)(i), (ii). The HRSA used the discretion conferred by the regulaton
exempt group health plans sponsored by organizatibat satisfy these criterifom the
contraceptiveservices coverage requiremer8ee77 Fed. Reg. 87261. The parties agrethat
Belmont is not exempted under this provision because it employs and serves many ilsdividua
who do not share its religious valuaad because it is not a churahd does not otherwise
gualify as an organization described in the relevant sections of the IRS Code.

Uponissuing the interim final rule, the Departmenesjuested comments, specifically
regarding the definition of religious employer the regulation Id. at 8726. Over 200,000
comments were submitted from groups and individuals ranging from religiadsiated
institutions to women'’s rights organizatiotesconcerned citizensld. Some commenters urged
the Departments to expand the definitionr@ifgious employeto includereligiously affiliated
educational institutions, health care organizations, and chavitiée others recommended that

the exemption be removed from the regulation altogetigerat 8726-27.



After considering these altetivesand others, the Departments decidedetve the
exemption unchangedvhile also creating @neyear enforcement‘safe harbdr for “certain
nonexempted, noprofit organizations with religious objections to covering contraceptive
services.” Id. a 8728. In guidance issued by HHS é®bruary 10, 2012he Departmet stated
that, during the safbarbor periodemployers, group health plans, andugrdealthinsurance
issuers wouldhot “be subject to any enforcement action by the Departments liogfto cover
recommended contraceptive services without cost sharing kexempted, nomgrandfathered
group health plans.”SeeGuidance on the Temporary Enforcement Safe Harbor for Certain
Employers, Group Health Plans and Group Health Insurance dssut#r Respect to the
Requirement to Cover Contraceptive Services Without Cost Sharing Under Section 2713 of the
Public Health Service Act, Section 715(a)(1) of the Employee Retirememsnn Security Act,
and Section 9815(a)(1) of the Internal Revenue eCodt 3 available at

http://cciio.cms.gov/resources/files/Files2/02102012/20120210-Preve&aivecesBulletin.pdf

(last visitedJuly 10, 2012 [“Guidance”] The safe harbor will remain in effectritil the first
plan year that begins on or after August 1, 2013, Bredsury and.abor haveagreed tabide
by itas well. Id. at 2-3.

When HHS, Labor, andTreasury issued their final rule in Febry of 2012, thy
announced their intention to develop alternative means of providing contraceptivesé&ee
of charge to employees of nemempt, norgrandfathered organizations with religious
objections to contraceptive coveragesee 77 Fed. Reg8728 (published Feb. 15, 2012)
Specifically, the final regulation stateédat the Departmets “plan to initiate a rulemaking to
require issuers to offer insurance without contraceptmrerage to such an employer (or plan

sponsor) and simultaneously to offer contraceptive coverage directly tanghleyer's plan


http://cciio.cms.gov/resources/files/Files2/02102012/20120210-Preventive-Services-Bulletin.pdf

participants (and their beneficiaries) who desire it, with no-slagting. 1d. The Departments
indicated that they would work with stakeholdergptopose andinalize this policybefore the
expiration of the enforcement safe harblat. at 8728-29.

Indeed,on March 21, 2012, the Departments issued an Advance Notice ofsBdopo
Rulemaking (ANPRM) formally declaring their intention to amend the final regaktand
soliciting input from interested parties and the public. The ANPRM presents questions and ideas
about how to “accommodat[ehonexempt, norprofit religious organizations' religious
objections to covering contraceptive servjtagile “assuring that participants and beneficiaries
covered under such organizations' plans receive contraceptive coverage with@itacos)

77 Fed. Reg. 16503After the 90day comment period on the ANPRM, the Departments will
publish a Notice of Proposed Rulemaking, which will afford the pubiather opportunity for
commentbefore amended final regulations are issued.

B. Belmont Abbey College

According to its Amended ComplainBelmont Abbey College is a private Catholic
collegefounded by Benedictine monks in North Carolindl8v6. SeeAm. Compl., 1 12. The
teachings of the Catholic Church remain central to its purplase] 23. The College’smission
statement is inspiredybSt. Benedict’'s desire “that iall things God may be glorified, and
Benedictine monks not only serve on the College’s Board of Trustees but also provide the
institution with significant financial supportid., 1 21-22. In addition,Belmontadheres to the
law of the Roman Catholic Church for Catholic colleges and universitesy 22.

The College shardbhe Catholic Church’s view that all human life, having been created in
the image and likeness of God, is sacred frontithe of conception.Id., I 24. In accordance
with this view, the Collegéteaches thaabortionends a human life and is a grave'sind. It

likewise believes that one of the central purposes of human sexuality is “the generation of new
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lives.” Id., § 25. Based on this premise, it concludes that “any action which either befbwe, at t
moment of, or after sexual intercourse, is specifically intended to preventairoerevhether as

an end or means- including contraception and sterilizatienis a grave sin.” Id. Plaintiff
claims that itwould therefore violat&elmont'sreligious beliefs to provide health insurance that
would cover or facilitate access to “contraception, sterilization, abortion ateckkeducation and
counseling....”Id., 11 2830.

C. Procedural History

On November 10, 2011, Belmont filed suit against the United States and the three
Departments mgponsible for e contraceptivservices regulation- i.e, HHS, Labor, and
Treasury(and their SecretariesThe suit challenges the ACA and the administrative regulations
requiring insurance coverage for contraceptives as violative of the Amnsndment, the
Administrative Procedure Act, and the Religious Freedom Restoration Adt, 1 10592.
After the Complaint had been filed, Defendants finalized the interim iageed guidance on a
temporaryenforcement safe harbor, and announced theirspianamend theregulation to
accommodate religious organizations’ objections to providing insurance coverage for
contraceptives SeeDef. Mot. to Dismss(ECF No. 15)at 67. Defendantsubsequently moved
to dismiss ér lack of jurisdiction, contending that Plaintiff keed standing and that the case was
not ripe for judicial review.ld. at 12:20. Plaintiff opposed and separately sought leave to file an
Amended Complaint in light of the developments thed occurred sincat brought suit. ECF
Nos. 2021. The Court panitted Plaintiff to file an Amended Complaint graccordingly
denied Defendast Motion to Dismiss without prejudice as modbeeMinute Order of March
20, 2012.

On April 5, 2012, Defendantenewed theiMotion, againseeking dismissain standing

and ripeness grounds. The Court turns to that Motion now.
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. Legal Standard

In evaluating a motion to dismiésr lack of standing or ripenesmder Rule 12(b)(1),
the Court must “treat the complaint’s factual allegations as. truand must grant plairiti ‘the

benefit of all inferences that can derived from the facts allegetl.Sparrow v. United Air

Lines, Inc, 216 F.3d 1111, 1113XC. Cir. 2000) (quotingSchuler v. United State§17 F.2d

605, 608 (D.CCir. 1979) (internal citation omitted)see als@lerome Stevens Pharms., Inc. v.

FDA, 402 F.3d 1249, 1253 (D.C. Cir. 2005). The Court need not accept as true, however, “a
legal conclusion couched as a factual allegation,” nor an inference unsupported ystisetfa

forth in the Complaint. Trudeal v. Fed. Trade Comm’n, 456 F.3d 178, 193 (D.C. Cir. 2006)

(quotingPapasan v. Allaird78 U.S. 265, 286 (1986)) (internal quotation marks omitted).

To survive a motion to dismiss under Rule 12(b)(1), Plaintiff oé&ae burden of

proving that the Court has subtanatter jurisdiction to hear itdaims. SeelLujan v. Defenders

of Wildlife, 504 U.S. 555, 561 (1992); U.S. Ecology, Inc. v. U.S. Depihtafrior, 231 F.3d 20,

24 (D.C. Cir. 2000). A court has an “affirmative obligation to ensure thatdtisg within the

scope of its jurisdictional authority.GrandLodge of Fraternal Order of Police v. Ashcroft, 185

F. Supp. 2d 9, 13 (D.D.C. 2001). “For this reastme [p]laintiff's factual allegations in the
complaint . . . will bear closer scrutifig resolving a 12(b)(1) motion’ than in resolving a
12(b)(6) motion for failure to state a claim.ld. at 1314 (quoting 5A Charles A. Wright &

Arthur R. Miller, Federal Practice and Proced@r&350 (2d ed. 1987alteration in original)).

Additionally, unlike with a motion to dismiss under Rule 12(b)(6), the Court “may
consider materials outside the pleadings in deciding whether to grant a motianits das lack

of jurisdiction....” Jerome Stevengl02 F.3d at 125%ee also/enetian Casino Resoitt,L.C.

v. E.E.O.C., 409 F.3d 359, 366 (D.C. Cir. 2005) (“given the present posture of this—case



dismissal under Rule 12(b)(1) on ripeness grourdthe court may consider materials outside

the pleadings”); Herbert v. Nat'| Academy of Scien&®&4 F.2d 192, 197 (D.C. Cir. 1992).

1.  Analysis

Defendants contend that this Court does not have jurisdictiorcided@laintiff’'s claims
becausdl) Plaintiff hasnot allegedan “imminent injury” and therefordéacks standing,and (2)
the regulationBelmont seeks toinvalidate may well be amended to address the concerns of
Plaintiff and similarly siiated organizationsefore itis enforcedthereby absolving the need for
judicial interventiorand rendering the matter unrip&he Court will evaluate these arguments

turn.

A. Standing

Defendants first seek to dismiss Plaintiffs Amended Complaint on the ground that
Belmontlacks standing, thereby depriving the Court of sukpeatter jurisdiction.Article Il of
the Constitution limits the power of the federal judigi to the resolution of “Cases” and

“Controversies.” U.S. Const. art. lll, 8 8e als®llen v. Wright, 468 U.S. 737, 750 (1984)

(discussing caser-controversy requirement). “This limitation is no mere formality: it ‘defines
with respect to the Judicial Branch the idea of separation of powers on which thal Fede

Government is founded.”__Dominguez v. UAL Corp., 666 F.3d 1359, 1361 (D.C. Cir. 2012)

(quotingAllen, 468 U.S. at 750). Because “standing is an essential and unchanging part of the
caseor-controversy requirement of Article IllLujan, 504 U.S. at 560, finding that a plaintiff
has standing is a necessary “predicate to any exercise of [the Court’s|cjimstl Fla.

Audubon Soc'’y v. Bentsen, 94 F.3d 658, 663 (D.C. Cir. 1996).

The doctme of standing “requires federal courts to satisfy themselves that ‘the plaintif

has alleged such a personal stake in the outcome of the controversy as to[usjriravcation



of federalcourt jurisdiction.” Summersv. Earth Island Inst.555 U.S. 48, 493 (2009)

(emphasis in original) (citingvarth v. Seldin, 422 U.S. 490, 498 (1975)). At its “irreducible

constitutional minimum,” the doctrine requires a plaintiff to prove three elements:.ccrete
and imminentinjury-in-fact, (2) a causal Iationship between the injury and defendants’
challenged conduct, and (3) a likelihood that the injury suffered will be s=dtdsy a favorable
decision. SeelLujan, 504 U.S. at 56661 Organizations suing on their own behalf, like

individuals, mustalso saisfy these three requirementsSee Nat| Taxpayers Union, Inc. v.

United States68 F.3d 1428, 1433 (D.C. Cir. 1995) (citing Havens Realty Corp. v. Coleman, 455

U.S. 363, 378 (1982)).

Here, Defendants contend that Plaintifils the first prong- namely, it has not alleged
an injury sufficient to support standingSee Mot. at 12. To satisfy the “injuryin-fact”
requirement, a plaintiff must establish that it has sufféoedwill suffer) “an invasion of a
legally protected interest which is (a) coete and particularized, and (b) actual or imminent, not
conjectural or hypothetical.’Lujan, 504 U.S. at 560 (internal quotations omitte®ut another
way, athreatened injury must be “certainly impending” to confer standing; harmstpatsible

or even likely will not suffice  Whitmore v. Arkansas, 495 U.S. 149, 158 (1990).

Defendantsnaintain that Plaintiff has failed to mehts standard for three reasorfarst,
the preventiveservices regulation does not apply to plans that are “grancédtheand
according to Defendaritdlotion, Plaintiff has not sufficiently alleged that it is ineligible for
grandfather status SeeMot. at 1314. Secondeven if Plaintiffs planis not grandfathered,
Defendants argue thathe safeharbor provisionrenders the threatened harifnom the
contraceptivezoverageregulation too remote toonstitute “imminent” injury SeeMot. at 15.

Finally, Defendants contend thany injury from enforcement of the provision after the safe

10



harbor expires is purely specuiNat, asthey have declared their intention to amend the rule
beforethat timein order to accommodate religious organizations’ concerns about funding or
facilitating access to coraception through their health-insurance plaligsat 1617.

1. Grandfather Status

The contraceptiveoverage provision does not apply to health plans that are
grandfathered.See26 C.F.R. § 54.981%251T(c)(1) 42 U.S.C. § 180%1see alsdGuidance at
1. A health insurance plan is “grandfathered” if at least one person watedronlMarch 23,
2010, and the plan has continuously covered at least one individual since that3ked2
U.S.C. § 18011(a)(2); 26 .E.R. 88 54.9813-251T(a), (9);45 CF.R. 8§8147.140(a), (9); 29
C.F.R. 88 2590.71%251(a), (g). To remain grandfathed, the plan must alsprovide annual
notice ofsuchstatus.|d.

Plaintiff disputes Defendants’ initiatontentionthat it has not adequately pled its
ineligibility for grandfather statusln assertinghat the plan was not grandfathered, Am. Compl.,
11 9495, the Amended Complaint alleges that Belmont Abbey offered a “new ... plan”
beginning in 2011.d., § 34. While Defendants correctly point thét a plan “does not cease to
be grandfathered ... merely because the plan (or its sponsor) enters intpaliogwcertificate,
or contract of insurance after March 23, 2010,” 45 C.F.R. 8 1@{@a}4)(i), that is not what
Plaintiff alleges here.Rather, the Complaint states that Belmont Abbey adopted glaew-
that is, a plan that “did not existand therefore did not covanyone— on March 23, 2010.”
Opp. at 11(emphasis in original). Assuming thatle true, as the Court must when deciding a

Motion to Dismiss, the plan could not be grandfather8éeJenkins v. McKeithen, 395 U.S.

411, 42122 (1969) (when ruling on motion to dismiss for lack of standing, court must accept

material allegations in Complaint as true and construe them in opposing panty)s fa

11



While Defendants maintain that the mere allegation that Plafatitbpted a newplan’
doesnot sufficiently plead inegjibility for grandfather statughey concede in their Reply that
the materials Plaintiff submitted with its Opposition “plausibly suggest that [P]famlan has
not satisfied the disclosure requirements for maintaining grandfathes.st&eReply at 2n.1
(emphasis in original) They haveaccordingly decided not to press the argument that Plaintiff's
plan may be grandfathered at this stalge.

In light of the foregoing, the Court concludes that Plaintiff hascseffitly alleged that its
plan is ineligible for grandfather statusSince Plaintiff does not qualify for the religious
employer exemption eithesee45 C.F.R. § 147.130(a)(1)(iv)(B)(1)4), it is bound by the
interim final rule requiringgroup health plans to fully cover the cost of contraceptinless
some other exemption applies.

2. Enforcement Safe Harbor

Defendants contend that, evénits plan is not grandfatheredBelmont Abbeyis
protected by the safearborprovision; as itwould not be subjedb enforcement before January
1, 2014, any threatened injuis/“too remote temporally” to be considered “immineniMot. at
15. Belmont has two responses to this line of argument. First, it suggests thatntfaw\be
ineligible for the safe harlbo Opp. at 13. To receive the temporary exemption from
enforcement, an organization must certify that “contraceptive coveragehaeen provided by
the plan” on or after February 10, 201AHS Bulletin at 3, 6. Because Plaintiff does not object
to covering prescriptions ordinarily used for contraception when they are exdpioly other
purposes, it contends that it may not be ablmake the requisite certificatio®pp. at 13. The
regulationsmake clear however, that this would not disqualify an organization from the

protections of the safe harboBee77 Fed. Regl6501,16504 (indicating that organizations that

12



coversomecontraceptives may qualify for the safe harbofhe Court,consequentlyfinds no
basis to conclude that Plaintiff woub@ ineligible forthe benefits of the safe harbor.

Second, even if Plaintiff is protected by the safe harlhoaygues thathe injury is
sufficiently imminent to satisfy the standingquirements.In its view, he safe harbor merely
delays enforcemenby one year; it does not (in and of itself) reduce the certainty of the

impending injury. SeeHHS Bulletin at2-3; see alsdRegional Rail Reorg. Act Case$l9 U.S.

102, 143 (1974)when “the inevitability of the operation of a statute against certaividudls
is patent,™it is irrelevant... that there will be a time delay before the disputed provisions will
come into effect”). Under the interim final rulePlaintiff would be subject to enforcement
beginning in January 2014See HHS Bulletin at 3; Am.Compl., 9 33 119 (stating that
Plaintiff's plan year begins on January, $pe alsoMot. at 15 That looming deadline, it
contends, is not too remot&eeOpp. at 13-15.

The Court agreesin another ACAcase presenting a nearly identical question of whether
the plaintiffs’ allegedinjuries were “imminent” ér standing purposes, the Eleventh Cirtwitd

that an injurythat would not occur for over two yeaxss sufficient for standingSeeFlorida ex

rel. Atty. Gen, et al.v. U.S. Dept. of Healtland Human Service$48 F.3d 1235, 1243 (11th

Cir. 2011) (holding that at least one plaintiff had standing to challenge provisionsfotha€

would not take effect until January 1, 201#versedn part on other groundsy Nat| Fedn of

Indep Bus.et al v. Sebelius, 132 S. Ct. 2566 (June 28, 2018)fact, the defendanthere—

which are the same parties being sued kherenceded on appeal that the individual plaintiffs
had standing to contest tleenstitutionalityof the ACA’s individual mandate.Florida ex rel.
Atty. Gen, 648 F.3d at 1243“Notably, the government does not contest the standing of the

individual plaintiffs or of the NFIB to challenge the individual mandateS)ncestanding is a

13



jurisdictional requirement that cannot be waigy the partiesseeUnited Statey. Hays, 515

U.S. 737, 742 (1995), this concession could praperly have been thieasis for the Court’s
finding that the claims were justiciable. Rather, the court independemnttiuded that the
allegations of injury satisfied the injurg-fact requirementeven though the challenged

provisions would not take effect until 2018eeFlorida ex rel. Atty. Gen., 648 F.3d at 1243.

Thetime until the rule may be enforced in this casethermorejs shortin comparison
with other cases in whiatourts have found standing.he Supreme Court has allowed plaintiffs
to proceed when challenging laws that would not take effect for three and ewsragsx(or

thereabouts).SeeNew York v. United States, 505 U.S. 144, £B(1992);Pierce v. Soc'y of

Sisters 268 U.S. 510, 530, 536 (1925)Thus, postponing enforcement of the challenged
regulationagainst Plaintiffuntil January 2014 does not defeat standing h&8eeSevenSky v.
Holder, 661 F.3d 1, 4 (D.C. Cir. 2011) (@wekssing validity of £A provision that becomes

effective in January 2014aprogatedy Nat'| Fedn of Indep.Bus, 132 S. Ct. 2566.

Because th€ourt holds that the temporaepforcement safe harbor does rarider the
allegedinjury too remote t@onstitute an injury, it need not reaPhaintiff's alternative argument
that the safe harbor cannot destroy standing bedtaisseot binding and could be abandoned at
anypoint. SeeOpp. at 15-16.

3. Advance Notice of Proposed Rulemaking
While theimminent endof the safe harbgorovides Plaintiff with an injury, thidoes not
terminatethe analysis.Defendants argue that the alleged injurpasethelessoo speculative to
confer standingjiventhe government’'slear intention to amend the regulatidrefore the safe
harbor lapses orderto accommodaterganizations wittreligious objections to contraception

They are correct.The “underlying purpose of the imminence requirement is to ensure that the

14



court in whichsuit is brought does not render aalvisory opinion in ‘a case in which no injury

would have occurred at all.”Animal Legal Def Fund, Inc. v. Espy, 23 F.3d 496, 500 (D.C. Cir.

1994) (quotingLujan, 504 U.S. at 564 n.2)This is precisely the type of case where concerns
about premature jucial interventioncome into play.

Plaintiff argues that nehinding promises of future rulemaking cannot defeat standing.
Contrary to Plaintiff's assertiondhowever, Defendants have done more thanply “open
another docket to propose adssing elated matters.” Oppat 18 (citing Am. Bird

Conservancy, Inc. v. FCC, 516 F.3d 1027, 1631(D.C. Cir. 2008)“[A]gencies cannot avoid

judicial review of their final actions merely because they have opened anothket that may
address some related matteys."They have published their plan to amend the rule to address the
exact concerns Plaintiff raises in this action and have stated clearly and repeatieelliFederal
Register that they intend to finalize the changes before the enforcenemrkafr ends See77

Fed. Reg. 8725, 8728, 16503. Not only that, but Defendants have already initiated the
amendment process by issuing an ANPRMNbee 77 Fed. Reg. 16503. The government
moreover,has done nothing to suggest that it might abantoefforts to modify the rule-
indeed it has steadily pursued that coursandit is entitled to a presumption thataitts in good

faith. SeeSossamon v. Lone Star State of Texas, 560 F.3d 316, 325 (5th Cir. 20@@pQt

evidence to the contrary, vassume that formally announced changes to official governmental

policy are not mere litigation posturifig. see alscComcast Corp. v. F.C.C., 526 F.3d 763, 769

n.2 (D.C. Cir. 2008) (“We must presume an agency acts in good faith....”) (citing Ehema

Baker 925 F.2d 1523, 1525 (D.C. Cir. 1991Adair v. England, 183 F. Supp. 2d, 60(D.D.C.

2002)(“government officials are presumed to act in good faitiP]laintiff must present ‘well

15



nigh irrefragable proof’ of bad faith or bias on the part of gawemtal officials in order to
overcome this presumptign(internal quotations and citation omitted)

Because an amendment to the final rule thay vitiatethe threateneahjury is not only
promised but underwayhe injuries alleged by Plaintiff aneot “certainly impending.” See

Whitmore v. Arkansas, 495 U.S. at 158laintiff consequently lacks standing to bring its claims

at this juncture, and the Court must thdismissthe casdor lack of subjectnatter jurisdiction.

B. Ripeness

Defendants likewis contend that the claims in the Amended Complamtat ripe for
adjudication. Although the Court need not address this arguateating alreadyecided that
Plaintiff has not satisfied the standing requiremenitsis neverthelessvorthwhile to do e as
ripeness implicates many of the same concangerlying the Court’s standing analysiSee

Am. Petroleum Instv. Envtl. Prot Agency, --- F.3d----, 2012 WL 2053572, at *3 (D.C. Cir.,

June 8, 2012) (noting that part of ripeness doctrine is “sultburteethe Article 11l requirement

of standim”); Wyo. Outdoor Council v. U.S. Forest Serv., 165 F.3d &(DBLC. Cir. 1999)

(ripeness doctrine not always clearly separable from standinmpdeed many of Plaintiff's
arguments with respect to standirgly on cases addressing ripenesSee e.q, Opp. at 17

(citing Am. Petroleum Instv. EPA, 906 F.2d 729, 7320 (D.C. Cir. 199Q)in its standing

argumenfor proposition that possibility of unforeseen amendmenésdot render a challenge
unripe), id. at 15 (arguing for standing based on case that fodiaém ripe under allegedly
similar circumstances)

At its foundation, ripeneds about whether a federal court “can or should decide a case.”

Am. Petroleum Inst.2012 WL 2053572, at *3. The doctrine’s purpose is “to prevent the courts,

through avoidance of premature adjudication, from entangling themselves in tabstrac

disagreements over administrative policies, and also to protect the agé&oanegudicial
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interference until an administrative deois has been formalized and its effects felt in a oetec

way by the challengingarties: Abbott Laboratories v. Gardner, 387 U.S. 136,-4981967).

The requirement that a claim be ripe deribegh fom Article Il limits on justigability and

from prudentialconsiderations that counsajainst exercising jurisdictiorSeeReno v. Catholic

Social Services, Inc509 U.S. 43, 57 b8 (1993) see alsd-ull Value Advisors, LLC v. S.E.C.

633 F.3d 1101, 1106 (D.C. Cir. 2011)Bgcause of the prudenti@onsiderations which
innervate the ripeness doctrine, at times, aveMmiss| | even if there is not a constitutional bar to

the exercise of our jurisdiction.”) (quoting Wyo. Outdoor Council, 165 F.3d at 48‘ensures

that Article Il courts make desions only when they have to, and then, only dnceAm.

Petroleum Insf.2012 WL 2053572, at *4 (citinBevia v. NRC, 492 F.3d 421, 424 (D.Cir.

2007);Pub. Citizen Health Research GypFDA, 740 F.2d 21, 30-31 (D.C. Cir. 1984)).

To assess whethercdaim is ripe, courts consider two factors: “the fitness of the issues
for judicial decision and the hardship to the parties of withholding court consideraAbbott

Laboratories 387 U.S. at 14%ee alsd’fizerinc. v. Shalala, 182 F.3d 975, 97B.C. Cir. 1999).

These twin prongs seek to “balance [the couitiggrest in deciding the issue in a more concrete

setting against the hardship to the jg@rcaused by delaying revieivAtlantic Richfield Co. v.

United States Dep't of Energy69 F.2d 771, 783 (D.Cir. 1984) gitation omitted). If a court

determines that a claim is fit for judicial resolution, tii@ck of] hardship cannot tip the balance

against judicial review.”Nat’| Ass’n of Home Builders v. U.S. Army Corps of Eng’rs, 440 F.3d

459, 465 (D.C. Cir. 2005)citation omitted) A showing of “hardship to the parties” gan
however,“outweigh[] the conpeting institutional interests in deferring reviewEaglePicher
Indus. v. EPA, 759 F.2d 905, 915 (D.C. Cir. 1985).

1. Fitness
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In a review 6 agency action, the requirement that a claim be fit for judicial resolution “is
primarily meant to protect ‘the agency's interest in crystallizing its policy éefat policy is
subjected to judicial review and the court's interests in avoiding unnecessargadadand in

decidingissues in a concrete settingAm. Petroleum Inst.2012 WL 2053572, at *4 (quoting

Wyo. Outdoor Council, 165 F.3at 49(internal quotation masgomitted). A claim satisfies the

fitness requiremendnly if it is “essentally legal” and “sufficiently final.” International Union,

United Auto., Aerospace & Agr. Implement Workers of AmBrock 783 F.2d 237, 249 (D.C.

Cir. 1986).

The Court willconsiderthe finality prong firstasit is atthe heart of the parties’ diste.
In evaluating that criterion, the Court must decide whether the regulagigniring norexempt,
non-grandfathered plans to cover the full range of contraceptive services in the HRSlkgside
are final enough for the Court to address the meriRlahtiff's challenge. While the Court is
mindful that the Supreme Court has instructed lower courts to apply theyfregjitirement in a

“fl exible” and “pragmatic” mannesge Abbott Laboratories387 US.at 14950, it nevertheless

recognizes that eots should “decline to review ‘tentative’ agency positidnsAm. Petroleum

Inst, 2012 WL 2053572, at *4. To do so wouleverelycompromise[]the intereststhe
ripeness doctrine protects,” including the interests in affording an ageecyppportunity to
apply itsexpertise and to correct errfrand in conserving judicial resourcelsl. (quoting_Pub.

CitizenHealth Researclv40 F.2d at 31).

The Coutt’s task, therefore is to determinewhetherthe ANPRM in conjunction with
Defendantspromise to issue amendedgulationgender the “final” rules tentative for purposes
of the ripeness inquiryThe D.C. Circuit recently had occasion to assess ripeness under a similar

set of facts. InAmerican Petroleum Institute, Plaintiff, a trade assoaatsought judicial
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review of a “final rule” issued by the EPA in 20G&regulating“hazardous secondary
materials.” See2012 WL 2053572at *1-2. In issuing that rulehe EPA explicitly declined to
deregulate a category of materials called spent refinery catalysts, elasteag to “address the
catalysts in a separapeoposed rulemaking.’ld. at *2. The American Petroleum Instttifiled

a suit challenginghat decision, anth July2011, &ortly after the partiebadfully briefed the

merits of he case, the EPA published a notice of proposed rulemaking that would revise the
2008 ruleandderegulate the catalystdf the proposed rule were finalized without revision, the
case would “go[] away without the need for judicial reviewd’ at *4.

The D.C. Circuit concluded thahe case was not ripe becausithough the 2008
regulation was a “final rule,” the EPA’s positiam the policy being challengemdas tentative.
Seeid. Centralto the Court’s analysis was the fact that the proposedakiag might obviate
the need for judicial review. Sék (“In light of the July 2011 proposed rule, though, ‘[i]f we do

not decide [the issue] now, we may never need to.”) (qudtiaty Treasury Emps. Uniow.

U.S, 101 F.3d 14231431 (D.C. Cir. 1996); see alsdevia v. NRC, 492 F.3d 421, 424 (D.C.
Cir. 2007)(“when an agency decision may never have its effects felt in a concrete way by t
challenging parties, the prospect of entangling ourselves in a challengehta decision is an
element of tk fitness determination as w#ll(internal citation and quotation marks omitted).
The Court also emphasized that the rulemaking process would provide the plaithtiffawi
chance to convince the EPA to change its mirid.” Given that the Court could nkhow what
shape the final rule would take, it determined that it would be best to withhold reviewhentil
matter was settledld. If the newrulemaking didnot ultimately resolve the plaintiff's claims,
the Court reas@dthat it would at least harrowthe legal issues involved ... apdovide a more

final and concrete setting for deciding any issues left on the'talole.
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The same rationale applies in this case. Just #merican Petroleum Institutehe

Court has before ia challenge tdinal regulations that Defendants have promised to amend.
Defendants have taken the first step toward amending the rules by issuing an ANKRM
the Advance Mtice of Proposed Rulemaking a more preliminarystep than the Notice of

Proposed Rulemaking thatas issued inAmerican Petroleum Institutehey serve the same

purpose in this ripeness inquiry: badimnouncethe agency’s intention to modify an existing
regulation and invite public commentsat will ultimately inform the drafting of the final

amendmen See77 Fed. Reg. 16503m. Petroleum Inst., 2012 WL 2053572, at32 The

Advance Notice simply allows the agency to receive comments from igrpatties before
publishing a proposed ruleSee77 Fed. Reg. 165008 (stating that the ANPRM’s coment
period is designed to “inform the notice of proposed rulemaking” and that “[tjhe subsequent
notice of proposed rulemaking will also include a public comment perio@fle Courtthus

concludes —for the same reasons offered American Petroleum+ that the Departments’

position on the policy at issue remains indeterminate. Because “the imgvestponing review

is powerful when the agency position is tentativéija-Geigy Corp v. EPA, 801 F.2d 430, 436

(D.C. Cir. 1986)the Court holds that the alhenged rule is not “sufficiently final” teatisfythe

fitness prong of the ripeness inquirgee alsoFull Value Advisors, 633 F.3d at 1107 (“A claim

is not ripe where the ‘possibility that further consideration will actually odoefore

[implementaion] is not theoretical, but redl) (quoting_Ohio Forestry Ass'n, Inc. v. Sierra Club

523 U.S. 726, 735 (1998)).
Plaintiff maintainsthat its claims are ripe for judicial revielwecause, even if the
proposedamendment is finalized, Plaintiff will ndbe able to comply without violatings

religious beliefs about contraceptio®eeOpp. at 18. This argument assumesoweverthat a
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particularapprach described in the ANPRM whichwould require healtinsurance issuers to
offer group plans without contraceptive coverage to organizations with religicetiobg while
“simultaneously [providinggontraceptive coverage directly to the participants and beneficiaries
covered under the organization's plan with no cost shaseg/7 Fed. Reg. 16503 will make

it into the final rule. Such an assumption ispeculative The ANPRM merely “presents
guestions and ideas to help shape discussions” regarding how best to accommodate@anganizat

with religious objections to contraceptive coveradd. The Notice specifically states that it

seeks input on the options it proposes well asnew ideasto inform the next stage of the
rulemaking process.”ld. (emphasis added). The rulemaking prodessill in its early stages,
and the contents of the finamendment have not yet been decided. It would thus be premature
to find that the amendment will not adequately address Plaintiff's concerns.

Plaintiff arguesin addition,that if the Court allows a Notice of Proposed Rulemaking to
render araction for @ministrative reviewnonjusticiable,agencies could avoid judi¢iseview
simply by issuing NPRs whenever a legal challenge is brought againstetieyagOpp. at 17

18. The D.C. Circuit also addressethat concern in_American PetroleunSee 2012 WL

2053572 at *5. While acknowledging the potential for agenciealiosethe notice process, the
court found that that risk was not present in tbede because the EPA’s proposed rule was
“clearly not some noisubstantive, thinly veiled attempt to evadeieav” 1d. The Court also
emphasized that the proposed rulemaking in that case had a “definite end date” (imyposed b
conditions ofa related settlement agreement)hereby preventing the agency from averting
judicial scrutiny indefinitely.

While the cicumstances are slightly less favorable to the agency thesenevertheless

counsel the same result. Tideas and questions raised in the ANPRM appear to be the product
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of significant research amgkliberationsee77 Fed. Reg. 1650Q1 (citing findingsof actuaries
and experts and referencing consultations with interested paamnesyJthough there is not an

externally imposed deadlinen the rulemakingas there was in_American Petroleuthe

expiration of the enforcement safe harbor operates in a similar magmwen though theafe
harbor’'s end date waet by the agencyhe agency has published it in thedEeal Register and
hasformally committed toamendingthe rule before the safe harbor expirggereby creating
external accountability for thagency’'s seimposed deadline.See77 Fed. Reg. 87289,
16503. If the agencyails to amendhe exemption from the contraceptie®verage provisioby

the time thesafe harbor lapse®laintiff will be free to renew its challenge to the rule at that
time. The Court, therefordinds that the agency’s position is not sufficiently final to render the
regulation “fit” for judicial review.

Because prudential considerations counsel against reaching the meritsindff'®
claims at this stage, the Coureed not evaluate whether the suit presents a “purely legal”
question. This Circuit has previously held that courts should refram “intervening into
matters that may best be reviewed at another time or in another ,5ettneg if the issue

presengd is “purely legal” and “otherwise ‘fit for review.”SeeFull Value Advisors, 633 F.3d

at 1106 (quoting Louisiana EhviAction Network v. Browner87 F.3d 1379, 1382 (D.C. Cir.

1996) (internal quotation and citation omitted)judicial restraint is pacularly warranted
where, as here, “thissue is one of constitutional import” and itaificertain nature.. might

affect a court’sability to decide intelligently.” Id. (citing Connecticut v. Duncan, 612 F.3d 107,

114 (2d Cir.2010) La. Envtl. Action Network 87 F.3d at 1382 see alsAm. Compl., L32-
80 (raising First Amendment claims)

2. Hardship
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The only remaining question then is whether Plaintiff faces any hardship thad woul
outweigh theCourt’s interestn deferringreviewuntil the agency’s @sition on exemptions to the

contraceptivezoverage requiremers settled. SeeVill. of Bensenville v. FAA 376 F.3d 1114,

1119 (D.C.Cir. 2004)(courts must consider the “*hardship to the parties of withholding court

consideration™) (quotingAbbott Laloratories 387 U.S. at 149 see als@Blanchette v. Conn.

Gen. Ins. Corps., 419 U.S. 102, 138 (19Harris v. FAA 353 F.3d 1006, 10312 (D.C.Cir.

2004). In evaluating this consideration, courts are not to look to “direct hardship, but rather [to

whether postponing judicial review would impose an undue burden on [the parties] or would

benefit the court.”"Harris, 353 F.3d at 1012 (gptation marks omittedsee alsdensenville 376

F.3d at 1120; AT&T Corp. v. FCC, 349 F.3d 692, 700 (BCE. 2003).

Plaintiff contends that postponing judiciaview will imposea hardship because it must
immediately begin planning for the possibility that it will be forced to give up its health
insurance plan in 201¢%bn account of its religious beliefapd pay government finesseeOpp.
at 28 (citing Am. Compl., 11 3, 76, 92 osts stemming from Plaintiff's desire to prepare for
contingencies are not sufficiertiowever,to constitute a hardship for purposes of the ripeness
inquiry —particulaty when the agency’gsromises and actions suggest the situation Plaintiff fears

may notoccur SeeWilmac Corp. v. Bowen, 811 F.2d 809, 813 (3d Cir. 198énnessee Gas

Pipeline Co. v. FER, 736 F2d 747, 751 (D.C. Cir. 1984plgintff's “planning insecurity”

insufficient © establishthardship);Bethlehem Steel Corp. v. EPA, 536 F.2d 156, 162 (7th Cir.

1976) (“[C]laims of uncertainty in [plaintiff's] business and capital plannirgrent sufficient to
warrant [] review of an ongieg administrative process.”).
Plaintiff argues, in addition, that a delay in judicial review gttat risk of thirdparty

lawsuits, which the safe harbor does not b&@eeOpp. at 289. While that may be true, the
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theoretical possibility of future hardship arising from the Court’'s decisionittth@ld review
until the agency’s position is seftl does not overcome the finding that the case is not yet “fit”

for judicial resolution SeeSalvation Army v. Dep’t of Cmty. Affairs of New Jersé&i9 F.2d

183, 193 (3d Cir. 1990) (“theoretical posstli of a suit against [plaintiff] by a program
beneficiary” insufficient to establish jurisdiction).

At the end of the day, the Court offers no opinion on the merits of the current
contraceptiorcoverage regulations or any proposed future ones. If Fiagntispleased by the
ultimate regulations, it may certainly renew its suit at that time. All the Court halesshinat

Belmont has no basis to proceemivn

V.  Conclusion
For the foregoing reasons, the Court will issue a contemporaneous Ordenggranti

Defendants’ Motion to Dismiss.

Isl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: July 18, 2012
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