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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ERNEST ALPHONSO THOMAS,

Plaintiff, . Civil Action No.:  11-1998RC)
V. .: Re Document Nos.: 17,19, 24
WASHINGTON METROPOLITAN
AREA TRANSIT AUTHORITY
Defendant.

MEMORANDUM OPINION

DENYING PLAINTIFF 'SMOTION FOR SUMMARY JUDGMENT ; GRANTING IN PART AND DENYING
IN PART DEFENDANT’S PARTIAL M OTION FOR SUMMARY JUDGMENT ; GRANTING IN PART AND
DENYING IN PART PLAINTIFF 'SMOTION TO APPOINT COUNSEL
I. INTRODUCTION

Plaintiff, Earnest Thomags anemployee with the Washington Metropolitan Area
Transit Authority (“WMATA”) who claims that he was passed over for several promotions
based on his race (black), national origin (African), age (56 at tinee@bmplaint) andhat he
wasretaliated againgbr complaining about his discriminatory treatmentviolation of Title
VII of the Civil Rights Act of 1964, 42 U.S.C. § 2008&seq ("Title VII") and the Age
Discrimination in Employment Act, 29 U.S.C. § 6@tlseq(“ADEA”). WMATA has filed a
partial motion for summary judgment arguing that: one of plaintiff's Title VIl claims is urngimel
because he failed to file a “charge” with the Equal Employment Opportunitynizson
(“EEOC”) within 180 days of the alleged discriminatory act; plaintiff's Titleretaliation
claim is premature because plaintiff has not yet received a right to suertatieché EEOC;
and, all of plaintiff's ADEA claims fail because WMATA is not subject to liabilihder the
ADEA because it is entitled to Eleventh Amendmemtiunity. [Docket No. 24]. For his own

part, plaintiff has also filed a motion for summary judgment claiming that he is entitled to
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judgment as a matter of law on his discrimination claims. [Docket No. 19]. Additipnally
plaintiff, who appearpro se has moved the Court to appoint him counsel. [Docket No.Agi.
the reasons set forth below, plaintiff's motion for summary judgment is EENdefendant’s
partial motion for summary judgment is GRANTED in pamtd DENIED in part, and plaintiff's

motion to appoint counsel is GRANTED in part and DENIED in part.

[I. FACTUAL ALLEGATIONS & PROCEDURAL BACKGROUND

Since June 20, 2005, plaintiff has been employed as a “D Mechaleictrical” in
WMATA'’s Rail Car Maintenance Department. Complaint at 1 3. In 2009, plaippffea for
two promotions: Vehicle Engineer (Job Vacancy No. 090834) and Senior Vehicle Endoteer (
Vacancy No. 090350). Complaint at § 8. He was not interviewed for either position and other
individuals were selected.

On March 18, 2010, plaintiff wrote a letter to the EEOC concerning his allegations of
discrimination. Plaintiff's Response to Defendant’s Opposition to Plainkfison for
Summary Judgment and Cross-Motion for Partial Summary Judgment [Docket No. 26]t Exhi
3. Inthat letter, plaintiff claimed thdte was discriminated against when he was not selected for
the two aboveeferenced positiondd. He wrote that, by submitting the letter, he wanted to file
a complaint based on race, national origin and age discrimination and that he washfgling t
complaint” at that time “in order to observe the statute of limitation[s] of 180 dayacaelerat
the process . . . .1d. Based on that letter, the EEOC prepared a charge form that plaintiff signed
on April 29, 2010 anthatthe EEOC received on May 4, 2010 (Charge No. 570-2010-01090).
Defendant WMATA'’s Opposition to Plaintiff's Motion for Summary Judgment and Cross-

Motion for Partial Summary Judgment (“WMATA Mtn./Opp.”) [Docket No. 24], Exh. 1 at 31-



32; Exh. 2. After more than 180 days since the EEOC assumed jurisdiction over the charge, on
August 18, 2011, the EEOC sent plaintiff a right tolstter on that charged. at Exh. 3.

Later in 2010, plaintiff applied for a Senior Electrical Engineer position and was
interviewed for that position on September 22, 2010. Complaint at § 27; Docket 24, Exh. 4. He
was informed on December 29, 2ahét he had not received this positidd. On March 21,

2011, the EEOC received the charge form from plaintiff concerning thiselention. Docket
24, Exh. 4"

Plaintiff filed the current action on November 14, 2011. Plaintiff alleges that he was
passed over for a number of promotions because of his race, national origin, agejianhdreta
The non-selections at issue can be broken down into three categories: 1) a numberctiaghspe
non-selections going back to 2005 for which plaintiff neuedfan EEOC charge; 2) the two
non-selections included in plaintiff’s first EEOC charge; and 3) thesetattion resulting in the
retaliation claim at issue in plaintiff's second EEOC charge. For #sans set forth below,
plaintiff's Title VII claims which were included in the two EEOC charges survive adirathers
are dismissed. Additionally, all of plaintiff's ADEA claims are dismissed. B\eg plaintiff's
motion for appointment of counsel is granted in part and counsel shall be appointéaigrom

Court’s pro bono panel for the sole purpose of pursuing mediation.

lll. ANALYSIS OF DISCRIMINATION/RETALIATION CLAIMS
The plaintiff has moved for summary judgment on all of his discrimination and

retaliation claimsasserting that he is entitled to judgment as a matter of law. [Docket No. 19].

! There are a number of different dates on this form, including an appareatusggdate of

October 15, 2011. But because defendant has not addressed this issue, tledi€sowpbn the date
stamp from the EEOC.



The defendant has moved for summary judgment on sothe pfaintiff's claims arguing that
some are untimely and that WMATA is not subject to age claims pursuant to th&. AEdeh
of these motions are addressed below.
A. Legal Standard for a Motion for Summary Judgment

Summary judgment maye granted when "the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter ¢Giddw
R. Civ. P. 56(a). A factis "material" if it is capable of affecting the subgéatitcome of the
litigation. Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). A dispute is "genuine” if
sufficient evidence exists such that a reasonable jury could return a Verdiet non-moving
party. See Scott v. Harrj$50 U.S. 372, 380 (2007).

The principal purpose of summary judgment is to streamline litigation by disposing of
factually unsupported claims or defenses and determining whether therenisreegesed for
trial. Celotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). The movingtyaears the initial
responsibility of identifying those portions of the record which demonstrate tbecabsf any
genuine issue of material fadd. at 323; Fed. R. Civ. P. 56(c)(1)(A) (noting that the movant
may cite to "depositions, documents, electronically stored informatiodawifls or declarations,
.. . admissions, interrogatory answers, or other materials"). In response, theviog-party
must similarly designate specific facts in the record that reveal a gessigethat is suitableif
trial. Celotex 477 U.S. at 324. On a motion for summary judgment, the court must "eschew
making credibility determinations or weighing the evidenCGzgkalski v. Petergl75 F.3d 360,
363 (D.C. Cir. 2007), and all underlying facts and inferences beuanalyzed in the light most

favorable to the non-moving par#nderson477 U.S. at 255. Nevertheless, conclusory



assertions offered without any evidentiary support do not establish a genuineidsaé f
Greene v. Dalton164 F.3d 671, 675 (D.C. Cir. 1999).
B. Plaintiff’'s Motion for Summary Judgment is Denied

The plaintiff has moved for summary judgment in his favor. Because the typieal Tit
VIl discrimination or retaliation case is premised on the employer’s subjectitreatians, the
critical issue concerns what was taking place in the subject individuadds. Thus, if the
individuals who allegedly took the discriminatory/retaliatory acts deny thaimisation or
retaliation motivated their actions, because no one else knows precisely whahwesitle their
minds, it is difficult (if not impossild) forthere not to be a question of fact as to what actually
motivated them. Consequently, summary judgment in favor of a plaintiff in a disdionioa
retaliation case is exceedingly rare. This is no exception.

Plaintiff supports his entire motion on the report issued as a result of WMAT Araaht
investigation of his allegationsSee generallyvotion for Summary Judgment in Favor of
Plaintiff (“Pltf's MSJ"). [Docket 19] WMATA argues that plaintiff’s motion should be denied
because the internegport is not admissiblasit is hearsay or, alternatively, its prejudicial effect
outweighs its probative value. WMATA Mtn./Opp. at 2-4. Because the Court need not make
that evidentiary ruling at this time, it defers that question until trial. Hwbe report were
admissible, it would not entitle plaintiff to judgment as a matter of law.

In WMATA'’s internal report, WMATA identified several problems with the non-
selections at issue but did not conclude that discrimination or retaliation had occutited. P
MSJ, Exh. I. Thus, because there is no conclusion that discrimination occurred, all that the
report could establish is that problems existed in the selection proceszesl wtilring the non-

promotions at issue. But that is not enough tal#sh liability under Title VII. SeeFischbach



v. D.C. Dep't of Corr, 86 F.3d 1180, 1183 (D.C. Cir. 1996) (“[a]n employer's failure ‘to follow
its own regulations and procedures, alone, may not be sufficient to support’ the conclusion that
its explanéon for the challenged employment action is pretextual” (Qquaximson v. Lehman
679 F.2d 918, 922 (D.C. Cir. 1982)Rennedy v. D.C. Goy'619 F. Supp. 2d 50, 63 (D.D.C.
2007) (poor selection process not sufficient evidence absent “demonstrabinidesiory
motive”). “The irregularities in the process even if proven must indicate andiisatory
motive.” Boone v. Clinton675 F. Supp. 2d 137, 148-49 (D.D.C. 20@)tler v. Ashcroft293
F. Supp. 2d 74, 79-80 (D.D.C. 2003). Plaintiff has not provided any evidence of discriminatory
intent beyond the purported irregularities or failures to follow policy. Becatdeedimt's
employees deny that they discriminated against plaintiff, a question of faist &xi® what
motivated them. Accordinglylaintiff has not established his case as a matter of law and his
motion for summary judgment must be denied.

C. Defendant’s Motion for Summary Judgment is Granted in Partand Denied in Part

Plaintiff has brought claims concerning a number of promotiendaims he was denied

based on discrimination and/or retaliation. His discrimination clam@gartly brought pursuant
to Title VII's prohibition of discrimination based on race and national origin, and/gadught
pursuant to the ADEA’s prohibition of age discrimination. Defendant argues in its motion for
summary judgment that some, but not all, of plaintiff's Title VII claims were not exédu
before the EEOC, are included in an EEOC charge that was not timely submiges, or
premature because the EEOC did not issue a right to sue letter. Additionaliglah¢fargues
that plaintiff's ADEA claims failasWMATA is not subject to suit pursuant to the ADEA
because of WMATA'’s Eleventh Amendment immunity. Each of these argumentdcaessed

below.



D. Plaintiff's Title VII Discrimination & Retaliation Claims

As set forth above, plaintiff alleges that he was passed over for a number ofipngmot
because of his race, national origin, and retaliation. Thesal@ttions aissue can be broken
down into three categories: 1) a number of unspecified non-selections going back to 2005 for
which plaintiff never filed an EEOC charge; 2) the two sefections included in plaintiff's first
EEOC charge; and 3) the nealection restihg in the retaliation claim at issue in plaintiff's
second EEOC charge. WMATA argues that: the-sglections going back to 2005 have not
been exhausted; one of the two rs@bections included in plaintiff's first EEOC charge is
untimely; and, the retation claim included in the second EEOC charge is premature because
plaintiff has not received a rigld-sue letter. For the reasons set forth below, the Court
concludes that plaintiff's claims concerning non-selections going back to 2005 iarely@nd
unexhausted, both claims contained in plaintiff's first EEOC charge are tiamelyplaintiff can
pursue his retaliation claim despite not having received a right to sue letter.

The EEOC has broad authority to enforce Title VII's mandates, and the B&OC
established detailed procedures for the administrative resolution of dis¢ramioamplaints.
Bowden v. United State$06 F.3d 433, 437 (D.C. Cir. 1997). “Complainants must timely
exhaust these administrative remedies before bringing their daiowart.” Id. In particular,

Title VIl requires that plaintiffs file an EEOC charge within a certain time peridde allegedly

unlawful act. 42 U.S.C. 8 200@€e)(1). Specifically, the statute states:

(e) Time for filing charges; time for secd of notice of charge on respondent; filing of
charge by Commission with State or local agency; seniority system

(1) A charge under this section shall be filed within one hundred and eighty daybafte
alleged unlawful employment practice occurred antice of the charge (including the
date, place and circumstances of the alleged unlawful employment practitegshal



served upon the person against whom such charge is made within ten days thereatter,
except that in a case of an unlawful employment practice with respect to which the
person aggrieved has initially instituted proceedings with a State or localyageh
authority to grant or seek relief from such practice or to institute crimina¢@donys
with respect thereto upon receiving noticertof, such charge shall be filed by or on
behalf of the person aggrieved within three hundred days after the alleged unlawful
employment practice occurred, or within thirty days after receiving notatdtt State
or local agency has terminated the gedings under the State or local law, whichever is
earlier, and a copy of such charge shall be filed by the Commission wi8tate or local
agency.
42 U.S.C. § 2000e-5(e). Moreover, for discrete acts of discrimination such as the tailure
promote &issue here, a plaintiff must file an EEOC charge for eacksetattion within 180 or
300 days (whichever applies) of the non-selectidat’| R.R. Passenger Corp. v. MorgasB86
U.S. 101 (2002). Guided by these principles, the Court addresses each of defendanéstarg
1. Non-Selections Going Back to 2005
Although not explicitly in his complaint, plaintiff suggests that he is entitled supur
discrimination claimgor promotions he was denied all the way back to 2005. Pltf's MSJ at 2-4.
Plaintiff's theory is based on the fact that, apparently, WMATA for seyesais utilized a job
announcement for entry level positions that erroneously stated that six yeagseteng
experience was required. Pltf's MSJ, Exh. |-& 2Because dhe use of this apparently
erroneous job postintpat was createith 2005, plaintiff claims that he was discriminated against
going back to the point in 2005 when he began applying for vehicle engineering positioss. Pltf
MSJ at 4. Although there is mwidence that plaintiff ever submitted an EEOC charge based on
these older non-selections (WMATA Mtn./Opp., Exh. 1 at 31 [EEOC charge received ch May
2010 is the first EEOC charge plaintiff submitted]), plaintiff argues that dachscare timely
basel on Nat'l R.R. Passenger Corp. v. MorgéB86 U.S. 101 (2002). Pltf's MSJ at 4.

However, inMorgan, the Supreme Court held just the opposite. Because sehection of the



kind of whichplaintiff complains is considered a discrete act, plaintiff had to submit a timely
EEOC charge after each ondorgan 536 U.Sat102. Because there is no evidence that he
did, these claims are not administratively exhausted and are untimely. RAsrmycare
dismissed.
2. Two Non-Selections Included inPlaintiff's First EEOC Charge

Plaintiff's first EEOC charge complained about discrimination in two selactions.
WMATA argues that claims involving at least one of these s@lactions are untimely.
WMATA Mtn./Opp. at 4. The record before the Court on these twosetettions is not at all
clear. Regardless, as set forth below, the Court concludes that the EEOC charge olaiting
was timely submitted. Accordingly, these claims survive summary judgmershall proceed
to trial.

Plaintiff hascomplained about two noselections that were included in his first EEOC
charge. The record concerning each of thesesetettionsas can best be decipheredset
forth below:

Vehicle Engineer (090834): This position appears to have been posted from November

7, 2009 to December 1, 2009. PItf's MSJ, Exh. Il (PACER page 19 of 82). Interviews appear

to have been conducted from January 19, 2010 to January 28, 2010. Pltf's MSJ, Exh. Il (PACER
page 20 of 82). It also appears that candidate Ever Diaz was selected on March 1k|.2010.

Exh. 1l1.

Senior Vehicle Engineer (090350): This position appears to have been posted from July

9, 2009 to July 22, 2009. PItf's MSJ, Exh. 1l (PACER page 19 of 82). The record before the
Court does not reflesthen interviews were conducted. It appears that candidate Jun Deng was

selected for the positiorid. That selection may have been made on January 18, &)10.



Plaintiff's Second Response to Defendant’s Opposition to Plaintiff's Motionuiom&ary
Judgment and Cross-Motion for Partial Summary Judgment [Docket No. 29], Attach. A.

WMATA moves to dismiss plaintiff's claims based on one or both of these non-
selections. WMATA's short and straight-forward argument on this point is thalaihjiff has
stated in his Complaint that he was discriminated against on October and Decembg) B809;
did not file an EEOC charge until May 4, 2010; 3) Title VII requires that an EEOC charge
involving WMATA must be filed within 180 daysand, 4) there are moreath 180 days
between October 2009 and May 4, 2010. WMATA Mtn./Opp.@tidg Complaint at § 8.

There are @ouple ofproblems with this argument.

First, as the chronology set forth above makes clear, neither position appears tehave be
filled until 2010. Because plaintiff was not interviewed for either position, he was probably
aware that he would not be selected for the positions before the selectionsaglereBnt the
ultimate selection decision did not occur until the position was filled. @&Heep have not
briefed whether the claim accrued on the date he learned he was not being intervigsed o
date the position was filled.

Second, WMATA'’s argument assumes that the EEOC charge form submitted @¢h May
2010 necessarily constitutes the EEOC charge for purposes of calculatingdiieed€Eo the
contrary, the Supreme Court has stated that a “charge” can be an informal doculoregtaso
an objective observer would conclude that the filer requileatshe agency activate its
machinery and remedial process€gderal Express Corp. v. Holoweckb2 U.S. 389, 402-03

(2008). Under this guidance, courts have concluded that letters of the variety gty in

2 Because plaintiff does not challenge this proposition, the Court asstithest deciding that the

statute requires that an EEOC charge involving WMATA must be submitteith wBO days (rather than
300 days) of the allegedly discriminatory act. 42 U.S.C. 8 2606¢1).

10



this case qualify as chargesucker v. Howard Univ. Hosp764 F. Supp. 2d 1, 6-8 (D.D.C.
2011)(letter from filer's counsel accompanied by EEOC questionnaire qualibharge)see
also Edelman v. Lynchburg Colleds85 U.S. 106 (2002)etter from filers can qualify as charge
in remalial scheme in which laypersons, rather than lawyers, are expected te thiéiat
process). Although WMATA argues that the March letter should not be deemed agea itha
does not address the relevant standar@ibe languagé¢hat plaintiff included in his letter
indicating that he wanted to file a complaint based on race, national origin and age
discrimination and that he was "filing th[e] complaint" at that time "in order to vbsee
statute of limitation[s] of 180 days and accelerate the process" would lead etivelmbserver
to conclude that he was requesting that the agency activate its machinery andl r@emoeesses.
Accordingly, because this letter qualifies as a “charge,” in order to be tiptaiytiff's non
selection claim must haaecrued within 180 days of this March 18, 2010 letter. Thus, even a
claim that accrued in October would have been timely submitted. Consequently, both of
plaintiff's claims included in his first EEOC charge are timely and survive suynodgment.
3. Non-Selection Resulting in Plaintiff's Second EEOC Charge

Plaintiff alleges that, subsequent to complaining about discrimination concersing hi
prior non-selections, he was passed over for yet another promotion in retaliationpiatédcsed
activity. See generallyComplaint at 11 228. As a result of this alleged retaliation, plaintiff
submitted a second EEOC charge. WMATA Mtn./Opp., Exh. 1 at 44-45; Exh. 4. Although
WMATA has not explicitly moved to dismiss this claim, it has suggested that ledbaUsSEOC

has not provided plaintiff with a right to sue letter, a claim premised on this retali&@©@ E

8 WMATA suggests that the fact that tReloweckicase was an ADEA case should make some

difference in the analysis. It does n&eckham v. Nat'| Railroad Passenger CoigR0 F. Supp. 2d 82,
86 (D.D.C. 2008).

11



charge may be premature. WMATA Mtn./Opp. at 2 (noting that, upon information and belief,
the EEOC has not acted on plaintiff's second EEOC chargainorg the retaliation claim),
Exh. 1 at 44-45 (questioning plaintiff during his deposition whether he had received a right to
sue notice for his second charge). If WMATA suggests that plaintiff cannatepcieams
included in an EEOC charge becausédiled to obtain a right to sue letter, it is mistaken.
Simmes v. District of Columhi®99 F. Supp. 2d 217, 228 (D.D.C. 20{&)owing plaintiff to
pursue discrimination claim despite lack of right to sue letter because the lkdedélled to act
on hercomplaint within 180 days). Plaintiff submitted his EEOC charge on the retalitdion c
in March 2011 (WMATA Mtn./Opp., Exh. 4) and, more than 180 days later, on November 14,
2011, he filed the current action. Accordingly, plaintiff has a viable retalialaim that he can
pursue at trial.
E. Plaintiff's Age Discrimination Claims

Plaintiff also claims that he was denied the promotions addressed above lnécause
discrimination based on his age. Althouymb seplaintiff’'s complaint does not explicitly so
state, this claim is presumably premised on the Age Discrimination in Employmer2®ct.
U.S.C. 8§ 62%t seq. Defendant, in fact, has interpreted the claims in such maBeer.
WMATA Mtn./Opp. at 4-5.

In its motion for summary judgment, WMATA argues “that a suit for monetary dathage
cannot be maintained against WMATA under the [ADEAQ In support of that position,
WMATA cites the D.C. Circuit’s opinion idones v. WMATA05 F.3d 428 (D.C. Cir. 2000).

In Jones the Circuit held that because “WMATA was created by a compact enacted by the

4 Although WMATA refers aly to a suit for monetary damages, it is clear that any Eleventh

Amendment immunity would also apply to injunctive reliSeeBailey v. WMATA696 F. Supp. 2d 68,
72 (D.D.C. 2010).
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Congress and to which the Commonwealth of Virginia, the State of Maryland and tithet Dis
Columbia are signatories,” the signatory states conferred their Elederhdment immunity
upon WMATA, “which therefore enjoys, to the same extent as each state, immamitgdit in
federal court based on its performance of governmental functidds 4t 432. Such
governmental function immunity encompasses personnel decisions concerning WMATA
employees.ld. Consequently, because the Supreme Cowtimel v. Florida Bd. of Regents
528 U.S. 62 (2000), definitively held that Congress did not abrogate the states’ Eleventh
Amendment immunity from ADEA liability because its attempt to abrogate such immunity
exceeded its authority under 8 5 of the Fourteenth Amendment, the D.C. Circuit concluded that
WMATA was entitled to the same immunity from ADEA liabilityd. Plaintiff does not
directly address nor distinguish this controlling authority. Accordingly, pitsrage

discrimination claims against WMATA must be dismissed.

IV. MOTION FOR APPOINTMENT OF COUNSEL

The plaintiff has moved the Court for appointment of counsel. [Docket No.Thig.is
the third timeplaintiff has moved for such appointment. [Docket Nos. 2 & 6]. The prior two
motions were denied. The first motion was denied because plaintiff provided almost no
information supporting the request. [Docket No. 5]. The second motion was denied because
plaintiff failed to demonstrate that he lacked the financial resources to hirmaregt(he
seemed to have the resources but would rather spend it on his children’s college tdtion) a
there was no evidence in the record that plaintiff's claims would be meusofiDocket No. 7].

His current motion seems to contain no new information. But, as set forth above, most of

13



plaintiff's claims are now heading to trial. As such, the Court must take a frshtlthis
request.

A plaintiff in a civil case does not have a constitutional right to couwgiélis v. FB],
274 F.3d 531, 532-33 (D.C. Cir. 2001). However, Title VIl contains a specific provision
allowing for the appointment of counsel. The appointment of counsel provision provides:

Uponapplication by the complainant and in such circumstances as the court may deem
just, the court may appoint an attorney for such complainant and may authorize the
commencement of the action without the payment of fees, costs, or security.

42 U.S.C. § 2000e-5(f)(1). In considering motions for appointment of counsel under Title VII,
courts in this Circuit consider several factors: “(1) the ability of the plaitatiéfford an

attorney; (2) the merits of the plaintiff's case; (3) the efforts of the plaiatdfecure counsel;

and (4) the capacity of the plaintiff to present the case adequately withaftcaunsel.””
Robinson-Reeder v. Amer. Council on Eda26 F. Supp. 2d 11, 16 (D.D.C. 2009) (quoting
Poindexter v. FBI737 F.2d 1173, 1185 (D.C. Cir. 198%¢e also Willis274 F.3d at 532
(noting that “the local rule [83.11] differs only slightly from tReindexterfactors”). The Court
considers each of these factors below.

First, plaintiff has provided no new information concerning his financial resoordes
attempts to obtain counsel. Perhaps now that his case is headed to trial, atterogts to lo
counsel willing to take the case, at least in part, on a contingency basis migbreeuntful.
Second, because plaintiff’'s case is now hegdio trial, the potential of ultimately prevailing in
the matter is greater. Although WMATA's internal investigation of plaintdfaams did not
conclude that plaintiff was the victim of discrimination, it certainly flagged séypeoblems

with the maner in which the positions were filled. A reasonable jury could reach a differe

conclusion based on the same facts. Third, it is not clear whether plaintiff hagchdédmal
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attempts to secure counsel since the last motion to appoint counsel was denied. Again, new
attempts at securing counsel subsequent to this decision may prove more frindll;, F
because this matter is heading to trial, although plaintiff has proved himselbtabmtelligent
and articulate, trial in federal court isrgally not within the abilities of a layperson and the
Court believes that the plaintiff would have difficulty presenting the case adgquwéhout the
aid of counsel.

Based on these factors, some of which weigh in favor of appointment and some which
weigh against, the Court concludes that, at this time, it will appoint counsel farléhpurpose
of mediation. If mediation proves unsuccessful and if plaintiff has made additionatessiut¢
attempts to locate counsel, the Court at that time widireaih a new motion for appointment of

counsel for purposes of trial.

V. CONCLUSION
For the foregoing reasons, plaintiff’'s motion for summary judgment INIBB.
Defendant’s partial motion for summary judgment is GRANTED in gadt DENIED in part.
Plaintiff's motion to appoint counsel is GRANTED in part and DENIED in.part Order
consistent with this Memorandum Opinion is separately and contemporaneously iss68d thi

day of December, 2012.

RUDOLPH CONTRERAS
United States District Judge
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