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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHEILA PARKER-DARBY,

Plaintiff,
V. Civil Action No. 11-2012 (JEB)

DEPARTMENT OF HOMELAND
SECURITY,

Defendant.

MEMORANDUM OPINION

Pro se Plaintiff Shela ParkeiDarbyis a black womarover the age of forty who was
employed by Defendant Department of Homeland Sec¢siffigderal Emergency Management
Agency. After the expiry and nonrenewal of her term appointment, Plaintiff filedstint
claiming Defendanihaddiscriminated against her because of her race andld8.has now
filed a Motion for Summary Judgment. Because no reasonable jury coutdifidkfendant’s
assertedegitimate nondiscriminatory reasdior her nonrenewakaspretextual, th&€ourt will
grantthe Motion.

l. Background

Plaintiff was employe@ds aGS-12 and GS-1&rants Management SpecialistFEMA’s
Grants Management Division (GMDgtween May 5, 2002, and February 19, 208@eDef.’s
Stat. UndisMat. Facs (SUMF) 11 2-5, 9. In February 2005, Plaintiff received a fgear term
appointment with a “Not to Exceed” (NTE) date of February 19, 2@&&®id., T 4. After
passage of the Post-Katrina Emergency Reform Act of 2006 (PKEMRA), FBWKA t

responsibility fomany DHS preparednegsants programsSeeid.,  10. In 2008MD
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managemerntegan notifying employees of this situation, explaining that it would be unable to
convert termemployees to permanent failne (PFT) positions withoutheir going through the
competitive hiring process, and that it would be unable to renew expiring terms -of term
appointed employeeseeid., 1 11-13.In January 2009, Defendant gave Plainiidtice that

her term appointment would expire on February 19, 2009, and advised redrett@ild apply

for competitive PFT position§ she wished Seeid., 11 14-15. On February 19, 2009,

Plaintiff's term appointmenindeed didexpire and she was release8eeid., 11 16-17.

In late February 2009ftar Plaintiff's releaseGMD management received additional
direction from FEMA Human Resources, specifying that term-appointed employese
positions were expiring could be transferred to other temitipos in order to fill the remainder
of terms that had been vacated prior to term expirat8eeid., § 18. Subsequent to Plainsff’
release angursuant t-EMA’s amended directives, two telppointed employees whose
terms were expiringainedadditional employment without going through the competitive hiring
process.Seeid., 1 19; Reply, Exh. 2 (Notif. Personnel Actig@xt. Appt. NTE 09/30/10,

Stevens) &l1; Opp. at 7. First, in April 2009 Grants Management Specialist Lawrence White’'s
termappointment expiredSeeSUMF, { 19.Uponhis release, White a black mamunder the
age offorty — was selected to fill the remainder of a vacant term position in a differexhbra
Seeid. Second, in February 2010, Webtevens- awhite manover forty who was nearing
retirement-was granted a sevenonthextension, after which time he retire8eeExt. Appt.

NTE 09/30/10, Steverat 1, Reply, Exh. 3 (Notif. Persorl Action, Retirement Voluntayy

Stevens) at 1. In addition, another teremployee, JanEarly, and a regular employee, Sherry

! Plaintiff asserts that Stevensippointment “was due to end on or about April/May 2009” and that he was
permitted “to have his term appointment extended an additional sithenaithout applying for another position.”
SeeOpp. at 7. While Defendant’s employment records show that Steverginal appointment did not end until
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Wilder (both white women over 40applied for and received PFT positions through the
competitive application proces§eeReply, Exh. 1 (Notif. Personnel Action, Early) afciting
Selection FromAN-09-CRS0415050) ; Exh. 3 (Notif. Personnel Action, Wilder) dting
Selection FronAN-09-CRS0411580).

Plaintiff filed the instantComplaint on November 22, 201dlaimingthat she had been
discriminated against on the bas# her race and ag®©n March 5, 2012, Defendant filed the
dispositive Motion that the Court now addresses.

. Legal Standard

Summary judgment may be granted if “the movant shows that there is no genuine dispute

as to any material fact and the movant is entitled to judgment as a matter oFkdv.R. Civ. P.

56(a);see als®Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986); Holcomb v.

Powell 433 F.3d 889, 895 (D.C. Cir. 2006). A fact is “material” if it is capable of affecting the

substantive outcome of the litigation. Holcomb, 433 F.3d at1888rty Lobby, Inc, 477 U.S.

at 248. A dispute is “genuine” if the evidence is such that a reasonable jury could return a

verdict for the nonmoving partySeeScott v. Harris, 550 U.S. 372, 380 (2004herty Lobby,

Inc., 477 U.S. at 2484olcomh 433 F.3d at 895. “A party asserting that a fact cannot be or is

genuinelydisputed must support the assertion by citing to particular parts of materials in the
record.” Fed. R. Civ. P56(c)(1)(A).
The party seeking summary judgment “bears the heavy burden of establishihg that t

merits of his case are so clear that expddigtion is justified.” Taxpayers Watchdoq, Ing.

Stanley 819 F.2d 294, 297 (D.C. Cir. 1987). When a motion for summary judgment is under

consideration, “the evidence of the non-movant[s] is to be believed, and all jusiifif@pences

February 2010, this discrepancy matters little because it is undispatestévens’s terrappointment extension
occurredonly afterPlaintiff's nonrenewal and FEMA’s amended directives.
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are to be dnan in hisfavor.” Liberty Lobby, Inc, 477 U.S. at 255%ee alsdMastro v. PEPCO,

447 F.3d 843, 850 (D.C. Cir. 2006); Aka v. Washington Hospital Center, 156 F.3d 1284, 1288

(D.C. Cir. 1998) én banc). On a motion for summary judgment, the Court must “eschew

making credibility determinations or weighing the evidengézZekalski v. Petergt75 F.3d 360,

363 (D.C. Cir. 2007).

The nonmoving party’s opposition, however, must consist of more than mere
unsupported allegations or denials and must be supported by affidavits, declarattime:, or
competent evidence, setting forth specific facts showing that there is agesue for trial.

Fed. R. Civ. P56(e);Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). The nonmovant is

required to provide evidence that would permit a reasonable jury to find in its taaringham

v. United States Navyy813 F.2d 1236, 1242 (D.C. Cir. 1987). If the nonmovant’s evidence is

“merely colorable” or “not significatly probative,” summary judgment may be granteiberty
Lobby, Inc, 477 U.S. at 249-50.
1.  Analysis

Plaintiff contends thaDefendant’s nonrenewal of her term appointment violated the anti-
discriminationprovisionsof Title VIl of the Civil Rights Act 0f1964 and thége
Discrimination in Employment Act (ADEA)Title VII makes it unlawful for an employer,
includinga government agengc$to discriminate against any individual with respechi®
compensation, terms, conditions, or privileges of employment, because of such indivaheg!'

color, religion, sex, or national origin.” 42 U.S.C. 88 20Q(Q#®),-16; see alsdHolcomb, 433

F.3d at 895.Similarly, the ADEA makes it unlawful for an enhgyer “to discharge any
individual or otherwise discriminate against any individual with respect tconipensation,

terms, conditions, or privileges of employment, because of such individual's age.” 28U.S.C



623(a)(1). Individuals fortyyears of agand older are included in the protected cldds§
631(a).

In McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), the Supreme Court

establishedhe familiar threestep“burdenshifting approach to employment discrimination

claims in cases where the plaintiff lacks direct evidence of discriminat©happell-Johnson v.

Powell 440 F.3d 484, 487 (D.C. Cir. 2006). “[W]here an employee has suffered an adverse
employmentction and an employer has asserted a legitimate, nondiscriminatory reast”
employment decision, however, the Court need not consider whether Plaintiff has made out

prima facie case undelMcDonnell Douglasrather, it deploys a simpler analysis:

[l]n considering an employer's motion for summary judgment or
judgment as a matter of law in those circumstances, the district
court must resolve one central question: Has the employee
produced sufficient evidence for a reasonable jury to find that the
empoyer's asserted non-discriminatory reason was not the actual
reason and that the employer intentionally discriminated against
the employee on the basis of race, color, religion, sex, or national
origin?

Brady v. Office of Sergeant at Arms20 F.3d 490, 494 (D.C. Cir. 2008). The Court, therefore,

will follow Bradyand its progeny in determining, with regéodhe alleged inciderdf
discrimination, first whether thBradyprerequisites- an adverse employment action and a
nondiscriminatory explanation have been satisfied, and then, if so, whether Plaintiff has
produced sufficient evidence for a reasonable jury to find that Defendant'®dssaison was
pretextual and that Defendant in fact discriminated against her

A. Adverse Employment Action

Defendant first argues that the Court need not even address the reason for Rlaintiff’
nonrenewal because it does not constitute an adverse employment action. As sarinathe ¢

maintain this suit.Our Circuit has notyet ruled on whether the nonrenewal deam



appointment can constitute an adverse action for purposes o¥idad the ADEA. Other

circuits, however, have held that it can. For examplégitbowitz v. Cornell Univ., 584 F.3d

487 (2d Cir. 2009), thplaintiff brought suit afteher employer had failed to renew her term
appointments a senior extension associ@aching in New York City.The Second Circuit,

citing a number of other circuiteld that “where an employee seeks renewal of an employment
contract, norrenewal. . . corstitutes an adverse employment action .” Id. at 501. Similarly,

for pumposes of Title VII claims, the ThirdiCuit has held that “[t]he failure to renew an
employment arrangement, whethemall or for a limited period of timg is an adverse

empdoyment action.Wilkerson v. New Media Tech. Charter Sch. Inc., 522 F.3d 315, 320 (3d

Cir. 2008). Finally, in a Tenthifeuit ADEA case in which a broadcasting company decided not
to renew the contract of one of its investigative reporters, the coud fbat it was reasonable
for the jury to have concluded that tamployer hadinlawfully discriminated against himm so

deciding. _Minshall v. McGraw Hill Broad. Co., 323 F.3d 1273, 1279-82 (10th Cir. 2003).

While the court did not explicitly discuss whether the contnaarenewal was an adverse
action, it was able to reach its conclusion only by implicitly answering thistiqnen the
affirmative. Seeid.
On the other hand, our Circuit has held that the nonrenewal of a term appointment does

not constitute an adverse actiorcertaincontexts. For example, in Suzal v. U.S. Iiigency

32 F.3d 574 (D.C. Cir. 1994theplaintiff claimed his term appointment was not renewed in
violation of hisFirst Amendment rightsThe courtconsidered his union’s collective bargaining
agreement and the Civil Service Reform Act, ultimately concluthiag“the expiration and
nonrenewal of an appointment for a specified term is not a removal, and hence . . . is not an

adverse action either.ld. at 579 (internal quotation marks omitted) (finding that, even after a



decade’s employment with defendathie expiry and nonrenewal dgmtiff's final one-year

appointment did not constitute an adverse actidime Suzalcourt further noted that 5 U.S.C. §

7512 effectively defines “adverse actions” to include removals, suspensions,aeslutigrade
or pay, and furloughs, but does not mention nonrenevisid. Within a substantially
analogous context seasonalvorker layoffs— the D.C. Circuit has also held that because such
layoffs occur in accordance with the agregubn conditions of employment, they are not
“furloughs” within the meaning of 8§ 7512 and thus adverse employment actions. $é’|

TreasuryEmployeedJnion v. U.S. Merit Sys. ProBd., 743 F.2d 895, 912-15 (D.C. Cir. 1984).

This Court, however, need not resolve the issue of whether the nonrenewal of Plaintiff's
term appointmeniterecongitutes an adverse action becabantiff is unable to clear the
additional hurdleof pretext

B. Pretext

Plaintiff has failed to produce sufficient evidence to shimat Defendant’s asserted
legitimate nondiscriminatory reason was not the actual reason for allowing Plaitéffh
appointment to expire without renewal and that, instead, Defendant had a discrymmative.

It is beyond dispute here thaefendant has offereslicha legitimate, nondiscriminatory reason.
Defendant refrained from renewing Plaintiff's appointment in accordartbenvenagement
directives, which were aimed at realigni@lyiD’s employment structure in accordance with
FEMA's changing responsibilitiesSeeSUMF, 11 1012, Lewis Decl, 1 9. After passage of
PKEMRA, FEMA’'s GMD determined that it would be moving away from employing term
appointed employeesSeeSUMF, 11 1612. Beginning in 2008, GMMmanagemerthegan
notifying employees of this situation, explaining t&D would be unable to convert term

employees to permanent positions unless employees applied e@ntpetitive fring process.



SeelLewis Decl, 1 9. Hence the nonrenewal of Plaintiff'term appointment wain accordance
with GMD’s legitimate nondiscriminatory employmedirectives

Because Defendant has assegéshitimatereason, the Court now must determine
whether Plaintiff ha$produced sufficient evidence for a reasonabig fo find [this] reason was
not the actual reason and that the employer intentionally disatied against the plaintiff.

Adeyemi v. District of Columbigs25 F.3d 1222, 1226 (D.C. Cir. 2008) (citiBrady, 520 F.3d

at 493-95).A plaintiff candemonstrat@retextin two principalways SeeBrady520 F.3d at
495. First, a plaintiffmayshowthat the employelnas treaté similarly situated employees
outside ofherprotected classiore favorablyn the same circumstancell. Seconda plaintiff
may offer evidencehat the employehaslied about “the underlying facts that formed the
predicate for the employment decisiond. If the employer’s proffered explanation is
reasonablehowever there isordinarily no basis for concludirthat the employer is lyingld.

In attempting to demonstrate that Defendant’s stated reason is pretextual, Pdageiif
pursues the first route. Shieges thasimilarly situatecemployee®utside of Plaintiff's
protected classi.e., those whare whiteor under forty—were treated differentlirom Plaintiff.
SeeCompl., 11 10, 23-43. Although in her Complaint shigally lists a larger number of
relevant employegseeid., she now focuses on only fouBeeOpp. & 5-8. Specifically,

Plaintiff makesthe following allegationg(1) termappointed employee Jane Early (white, over
age 40) was converted to a PFT positi@)Sherry Wilder yhite, over age 40) was hired for a
PFT position with minimagjrants &perience(3) termappointed employee Webb Stevens
(white, over age 40) had his term appointment extended by six mamith$4 term-appointed
employee Lawrence White (blagaknder age 40) was rehired to fill out the remainder of another

term position Seeid. TheCourt will address each in turn.



1. JaneEarly and Sherry Wilder

Plaintiff's allegations with respect to Eadyd Wildemecessarily fail becauser own
submitted declarations dwt corroborate a showingatthese womemveresimilarly situated
SeeOpp., Exhs. 14 (Declarations of Belinda Bedran, Arlyce Powell, Walter Pickett, Lawrence
White). Unlike Plaintiff, Earlyappliedand wasselectedor a PFT positiorvia FEMA'’s
competitive application process route Plaintiff herself was offered and decliteg@ursue.See
Notif. Personnel Actionkarlyat 1. Plaintiff's “unsubstantiated allegatis' to the contrary do
not constitute competent evidence; hence, there is no genuine dispute asmtdeaaial fact
regardingwhether Earlywas similarly situatedSeeFed. R. Civ. P56(e);Celotex Corp., 477

U.S. at 324see alsdBonieskie v. Mukasey, 540 F. Supp. 2d 190, 195 (D.D.C. 2008).

With respect to Wilder, Plaintiff neithetaims nor provides any evidence that Wilder
was even a terrappointed employee. If she was nben she was clearly nsimilarly situated.
Furthermore, even if Wilder was a teappointecemployee, she applied and was selected (just
like Early)for a PFT position via FEMA’s competitive application proceSseNotif. Personnel
Action, Wilderat 2. Here again, Plaintifhas notreate a genuine disputhatWilder was
similarly situated.

2. Webb Stevens and Lawrence White

Plaintiff's claimconcerning &vendails due to the timing of hiermextension.Once
Plaintiff ceased to be a FEMA employkerself she washo longer similarly situated to any still
working FEMA employee. Steverstemporary extension was not granted until February 2010,
at which time Plaintifhad been gone for a year. That FEMA changed its policies following

Plaintiff's departuras not evidence of discriminatiorfeeFischbach v. D.C. Dep't of Corr., 86

F.3d 1180, 1183 (D.C. Cir. 1996) (employer prevails on its nondiscriminatory explaihtion



“honestly beleves in the reasons it offers”) (quoting McCoy v. WGN Cont’l Broad. Co., 957

F.2d 368, 373 (7th Cir. 1992)) (internal quotation manksétted. In addition, Stevens was not
converted to a PFT position, but was oektendedor the months up until his September 2010
retirement. SeeExt. of Appt. NTE 09/30/106tevens at IRetirement Voluntary, Stevemas 1.
Plaintiff, it may be noted, has made no argument that she was approaching retirement or wanted
only asimilarly brief extension.

Plaintiff's argumenwith respect to Whités equallyinfirm. Just as with Stevens,
Plaintiff was no longer a FEMA employee at the time that White was rehired to fill the
remainde of a vacant term appointmerfeel ewis Decl,  15. Becauseltis vacancywas not
available at the time Plaintiff’'s term appointment expigte was not in a similar position to
White. SeeMot., Exh. 5 (Aff. of Arlene Rasey) at 1; Lewis Degly 16. Furthermore, in April
2009, GMD management was opergtimder a different set of directivesthit had been in
earlyFebruary 2009nly after Plaintiff's release did GMD management recaivorityfrom
FEMA permittingGMD to transfetermappointed employees with expiring terms to other term
positions that had beemcatedorior to expiration. Seel. ewis Decl, | 14. Plaintiff also
contends that White was rehired in order to avoid a law8&eOpp.,1 20; Exh. 4 (Decl. of
Lawrence White)f 5. Even assumirthat weretrue, it does not undercut either thgitimate,
nondiscriminatoryeason for Plaintiff's nonrenewal or the fact that Plaintiff and White were no
similarly situatedat the time of his rehiring

The Courtalsonotes thaPlaintiff's alleged comparators fall into bath her claimed
protected classesi.e., White is black, and the three whites were all over fowhile Plaintiff
is not required to shothat the alleged comparators are outside of her protected classts;tt

thattheyare not‘cuts against aninference of discriminatioh. Felder v. Johanns, 595 F. Supp.
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2d 46, 67 (D.C. Cir. 2009%ee alsdMurray v. Gilmore, 406 F.3d 708, 715 (D.C. Cir. 2005)

(finding that plaintif's racediscrimination claim failedbecause, even assuming pretext, both
plaintiff and her replacement were black).

Finally, in her Opposition (styled “Response”), Plaintiff attempts to add reemslof
libel and defamationSeeOpp. at 8-10.“It is axiomatic that a&omplaint may not bamended

by thebriefsin oppositionto a motion to dismiss.Arbitraje Casa de Cambio, S.A.de C.V.v

U.S.Postal Sery.297 F. Supp. 2d 165, 170 (D.D.C. 2003) (internal quotation noanksed);

Shanahan v. City of Chi., 82 F.3d 776, 781 (7th Cir. 1998aifitiff may not amend his

complaint through arguments in his brief in opposition to a motion for summary jutiymen
The Court, therefore, will not consider these claims, but Plaintiff may bringithareeparate
acton if they are not otherwise barred.

As Plaintiff has not established that she was similarly situated to any of hedalleg
comparators or that Defendant’s explanations are not credible, she has not prodiscewot suf
evidence for a reasonable jury to find pretext. Summary judgment isotleea@propriate here.
V.  Conclusion

For the foregoing reasons, the Court will grant Defendant’s Motion for Swmmar

Judgment. A separate Order consistent with this Opinion will be issued this day.

/s/James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: June 19, 2012
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