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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AIR TRANSPORT ASSOCIATION OF
AMERICA, etal.,

Plaintiffs,
V. Civil Action No. 11-2024 (JEB)

EXPORT-IMPORT BANK OF THE
UNITED STATES, et al.,

Defendants.

MEMORANDUM OPINION

The Export-Import Bank of the United States has long been in the business of issuing
loan guarantees to support foreign airlines’ purchases of aircraft from domasufacturers.
While the Bank’s involvement in the anavel ndustry undoubtedlgerves the interests U.S.
aircraft manufactureshose interests daot necessarily align with the interests of U.S. airlines
and their employeesThe manufacturers appreciate the help in selling their planes to foreign
buyers, but the airlines resent the boost this provides to their competitors. When in 2011 the
Bank gproved a series of guaranteéesupport Air India’s purchase of planes from Boeing,
organizations representing some of thdsmesticairlines andheiremployeedrought this suit.
These Plaintiffs claim that thmanner in which the Bankrocessetanguaranteapplications
from foreign airlines is inconsistent with its obligations undeigkeort-Import Bank Act. In
particular, they maintain thétte Bankviolated both the Bank Act and the Administrative
Procedure Actvhen it approved the 20ir India guarantees

Back in Januarythe Court rejected Plaintiffs’ Motion for Preliminary Injunction because

they had failed to demonstrate that they would suffeparable harrduring the pendency of
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this suit. Both sides have now filed dispositive motions. In resoliem the Court must
tackleimportant and difficult questions about constitutional standing, the role of the eistats
visthe Exportimport Bank, and the nature of the Bank’s obligations under the Bank Act. In the
end, it finds that Plaintiffs have established standing and that the Baak'guarantee
determinationsre, at least in a limited sense, subject to judicial review. But aftemgitimese
battles, Plaintiffs lose the wakVhen all is said and done, the Bank’s decision to approve the Air
India Commitments was neither arbitrary and capricious nor contrary tdcSammary

judgment will thus be entered in Defendants’ favor.

l. Background

A. THE EXPORT-IMPORTBANK

The Exportimport Bankof the United Stateis an independent federal agency and
corporation that has its origins in a 1934 Executive Order issued by then-PresaahdtinFr
Roosevelt.SeeExec. Order No. 6581 (Feb. 2, 1934). The Bank assumed its current form with
the passage of the Export-Import Bank Act of 1945 (Bank Act), ch. 341, 59 Stat. 526, which, as
amended and codified at 12 U.S.C. § &85Seq.remains the Bank’s governing charter. That
statute provides that “[t]he objects and purposes of the Bank shall be to aid in firemtitng
facilitate exports of goods and services, imports, and the exchange of commaoditsesvéces
between the United States . . . and any foreign country . . . , and in so doing to contribute to the
employment of United States workers.” 12 U.S.C. § 635(ajtbnsistent with these goatbe
Bank is empowered “to provide guarantees, insurance, and extensions of ¢dedt.”
635(D(1)(A). Loans and guarantees issued by the Bank carrylifaith and credit of the
United States governmenid. § 635k.

In order to carry out its business, the Bank is required to maintain a Board cbRiye

which must consist of the Bank’s President, its Vice President, and three adgiésuals._&e
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id. 8 635a(c). A company seeking Bank financing may apply to the Board for approval of either
a preliminary omafinal commitment.SeeDefs.” Mot., Exh. H (Third Decl. of Robert Morin){ 1

26, 29. If a majority of the Board’s members so votes, alcapipn for a preliminary

commitment is approvedSeeBylaws of the Export-Import Bank of the United States, art. |, 8 5
(effective Aug. 20, 1998pvailable atttp://www.exim.gov/about/bylaws/index.cfn©btaining

a preliminary commitment allonss companyo engage in longerm planningandpreliminary
commitments may be converted into final commitments by another majotéyof the Board.

Third Morin Decl., 11 31, 33. New commitments of more than $100 million require an
additionalstep:they can b finalizedonly after Congress has been given the opportunity to

review and comment on the transaction. 12 U.S.C. 8§ 635(bg8)alsd hird Morin Decl., | 34.

In deciding whether to approve an application for a financial commitmergptirel
mustcorsider both the financial wisdom of the loan or guarantee, as well as its impa&.on U
industry and employmentSee generall{2 U.S.C. § 638t seq.Forexample, the statute
provides that the Bank shall only make loans that, “in the judgment of the Board obBirect

offer reasonable assurance of repaymeld.’8 635(b)(1)(B);see alsad. § 635j(a). And, more

relevant to the instant dispute, it specifieat the Bank must “take into account any serious
adverse effect of such loan or guaranteehencompetitive position of United States industry . . .
and employment . . . and shall give particular emphasis to the objective of stnémgjthe
competitive position of United States exporters and thereby of expanding tatd States
exports.” Id. 8 635(b)(1)(B).

These are not the only limitations the Bank Act places on the Bank’s operationg nor ar
they the only provisions at issue in tbigt. In analyzing Plaintiffs’ claims the Court will

individually discuss each portion of the statute on which those claims rely, bus, janitture jt



is sufficient to sayhat various provisionsf the statute requirthe Bank to consider the ways in
which its transactions affect domestic industry and employment.

The Bank’s “means for complying with these statutory obligations aredatstnic
Impact Procedures™ (EIPS)ATA & Delta’s Am. Compl., § 64; ALPA’s Compl., T 66ee
Export-Import Bank of the United States Economic Impact Procedures (Apr. 208ifaple at
http://www.exim.gov/products/policies/econ_impact_proc4-07.fdile EIPs are comprised of a
series of five “screens” that aim to identify the “potential economic impact’osjpective
commitments.SeeEIPs at 1ATA & Delta’s Am. Compl., § 6; ALPA’s Compl., 1 61.The
“Ex-lm Bank revews all transactions it receives” for such impact by applying these screens.
EIPs at 1. Only those transactions tha not exemped by any of théive screens arput
“through a more extensive processfurther explore their potential economic impalct. In
other words,fia transaction is exemptd&y a screen, it need not undergo further economic-
impact scrutiny.Seeid. At issue in this case is the first of those screens, vgualfies a
transaction for further scrutiny only “if the exports involved in [that] tramsaaevill result in the
production of an exportable goodld. It wasthe application othis screen that exempted the
Air India Commitmentsand lel to Plaintiffs’ claim of injury.

B. THE AIR INDIA COMMITMENTS

Loans andoanguarartees thasupport domestic aircraft manufacturicgmprise a
substantial portion of the Bank’s transactio®&geATA & Delta’s Am. Compl., T 29ALPA’s
Compl., § 28.Suchguarantees allow foreign airlines to obtain credit at lower interest rates
which in turn provides them with an incentive to purch@serican planes instead of planes
manufactured abroadseeATA & Delta’s Am. Compl., 11 25, 53-54; ALPA’s Compl., 11 24,
51-52. This benefits American manufacturdng providingadditional buyers for tliewares. To

give a sense of the scale of B@&nk’s involvement in financing foreign airlines’ purchase of
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domestic aircrafthetween 2005 and 2010 the Bank “financed or guaranteed the financing for
purchases by foreign airline$ 634aircraft adding up to more than $34billion.” ATA &
Delta’s Am. Compl., 1 29; ALPA’s Compl., 1 28

Plaintiffs contend that these transactions have caused them competitive BgaATA
& Delta’s Am. Compl., 11 52-61, 77-101; ALPA’s Compl., 11 50-58, 73-97. Asdir
competitors of Air India, ATA’s members, including Delta, claim that the berteBt8ank’s
practices have conferred on foreign airlines have put them at a competitiveadisagand
caused them direct financial hari8eeATA & Delta’s Am. Compl. f{ 5261, 77-101. The
financialinjuriesincurred by the airlines, furthermore, halso been felt bthe airlines’
employees, including the pilots that the Air Line Pilots Associd#dPA) represents. See
ATA & Delta’s Am. Compl., 11 67-76; ALPA’s Compl., 1 64-72. Plaintiffs contend {ljie"
Ex-Im Bank’s subsidies to foreign carriers have forced U.S. airlines to cutdeiy100 and
7,500 jobs.” ATA & Delta’s Am. Compl., § 68eeALPA’'s Compl., T 66.

At particularissue in thisuit are $3.4 illion in preliminary and final commitments
approved by the Board on September 30, 2@8deATA & Delta’s First Am. Compl., § 30;
Administrative RecordA.R.) at 2330. The $1.3illion in final commitments were conversions
of preliminary commitments @inally approved in 2006 and intended to support Air India’s
purchase of Boeing 787 aircrafbeeA.R. at 31. The remaining $2.1llion in preliminary
commitments will support the airlineacquisitionof Boeing 787 and 777-300ER plané&eeid.
These are “wideody,” “medium-sized aircraft (200 to 300 seats) with a range (7,500 nautical
miles to 8,500 nautical miles) that previously has only been available with muehdaayaft.”

Id. at 67.



C. THE CURRENTACTION

Plaintiff ATA is a trade organizatn, headquartered in Washington, D.C., that represents
United States airlinesSeeATA & Delta’s First Am.Compl., § 11.ATA’s membesinclude
AirTran Airways; Alaska Airlines, Inc.; ASTAR Air Cargo, Inc.; DeltarAines, Inc.;

Evergreen Internationalidines, Inc.; Hawaiian Airlines; JetBlue Airways Corp.; Southwest
Airlines Co.; U.S. Airways, Inc.; United Air Lines, Inc.; Continental iiels, Inc.; American
Airlines, Inc.; Atlas Air, Inc.; Federal Express Corp.; and United P&eslice Co.ld., 111

n.*. ATA “work[s] with its members in legal, political, and regulatory arendaester a business
and regulatory environment that promotes a safe, secure, and financialgguct).S. airline
industry.” Id., T 11.

ATA filed its Complainton beh# of nine of its member airlinesSeeid., I 11 n.*. Six
of those member$)nited, Continental, American, Atlas Air, FedEnd United Parcel Service
declined to join the suitld. One of those members, Delta, joined the Complaint as an individual
Plaintiff. “Delta is a domestic air carrier” that “competes with Air India for pagses traveling
to and from international destinationdd., 1 12.

Plaintiff-IntervenorALPA is an unincorporated labor organization, also based in
Washington, D.C thatrepresents “approximately 47,000 pilots employed by 28 United States
commercial airlines.” ALPA Compl., 1 11. ALPA’s members include pilots that work for
airlines that provide “significant international services|[,] . . . including Alaskati@ental,

Delta, FedEx, Hawaiian, and Unitedld. ALPA’s Complaint isnearly identicato that filed by

ATA and Delta.



Both Complaintsharge théBank and senior Bank officialgith violating the APA by
acting arbitrarily and capriciously and violating various provisiorta@Bank Act® Plaintiffs’
claims fall generally intéhree categories. Firdelaintiffs allegehat Defendants violatet?

U.S.C. 88 635(b)(1)(B) and 635a-2 by “approving the Air India Commitments without
considering the extent to which thare likely to have an adverse effect on the domestic airline
industry” and on “domestic employmentATA & Delta’s Am.Compl.,{103; ALPA’s Compl.,
1 99. Second, they contend that the Baplkated§ 635(e)(1) when it “approved the Air India
Commitments without considering whether they cause a substantial injury tanestdoairline
industry.” ATA & Delta’s Am.Compl.,1 109, seeALPA’'s Compl., § 105.Third, Plaintiffs
claimthat the Bank violated § 635(e)@Y approving the Air India Commitmenrtaithout
providing notice, soliciting comment, and providing a reasoned explanation for it®d&cis
ATA & Delta’'s Am.Compl.,1112; ALPA’'s Compl.J 108. Plaintiffs argue botlthat these
violations occurred with respect to the Air India Commitmeptsificallyand that the Bank’s
policies regarding foreigairline transactiongenerallyconflict with the Bank Act and th&PA.

Along with their initial Complaint, ATAand Deltdiled a Motion for Temporary
Restraining Order and Motion for Preliminary Injunction, both of which claimed xipatd#ious
relief was required due tbe impending delivery of aircraft from Boeing to Air Indi@eeMot.
for TRO & Plat 3. On November 16, 2011, Chief JudgeyceLamberth denied the Motion for
TRO because, “[ih absence of the administrative record relied upon by the defendant Export-

Import Bank in approving the loan guarantees at issue, the Court cannot it

plaintiff has shown a [sufficient] likelihood of success of the merits.” Ain3paAssoc. of

America, Inc.v. Export-Import Bank of the United States, No. 11-2024 (D.D.C. Nov. 16, 2011)

! The individual Defendants are Fred P. Hochberg, in his official capacitya@im and President of the Bank;
Wanda Felton, in her official capacity as First Vice President and Vice Chhi Bfank; and Sean Mulvaney, in
his official capacity as a member of the Bank’s Board of Directors.
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(order denying temporary restraining order). Chief Judge Lamberth dridefendants to file
the administrative record with the Coud.,, and Defendants did so on November 29, 2011.
Following briefing and a hearing, this Court denied PlaintNfstion for Preliminary
Injunction on January 13, 20&imarily on the ground that Plaintiffs had failed to
“demonstrate[ ] a likelihood that they will suffereparable harm during the pendency of the

lawsuit in the absence of an injunctiorSeeAir Transp. Assoc. of America, Ing. Export

Import Bank of theJnited States--- F. Supp. 2d--, 2012 WL 119557, at *1 (D.D.C. Jan. 13,

2012). Plaintiffs have ow filed Motions for Summary Judgment, and Defendants have filed a
Motion to Dismiss or for Summary Judgment. It is to the resolution of these Motioriseghat
Court now turns.
. Legal Standard

Whereas Plaintiffs’ Motionare forsummary judgment only, Dafdants’ Motionseeks
both dismissal and, in the alternative, summary judgmEaken together, the threeotions are
brought pursuanttthree different Federal Rule§Civil Procedure and thumplicate three
distinct standards of reviewDeferdants’ agument that Plaintiffsack standing will be
adjudicatedunder the standard applicableRale 12(b)(1) motions to dismiss for lack of subject-
matter jurisdiction. Defendants’ argument tR&intiffs’ claims are not justiciable under the
APA’s “committed to agency discretion” exceptiocgnverselywill be resolvedn accordance
with Rule 12(b)(6). Finally, &th parties’ seek summary judgment on the merits, which will be
adjudicated consistent with the summary-judgment and A#dards enumerated inrPH.B,
infra.

A. MoTION TODISMISS



In evaluating Defendasit Motion to Dismss, the Court must “treat the [@hplain{s’]
factual allegations as true . and must grant [Rintiff[s] ‘the benefit of all inferences that can

be derived from the facts afjed.” Sparrow v. United Air Lines, Inc216 F.3d 1111, 1113

(D.C. Cir. 2000) (quoting Schuler v. United States, 617 F.2d 605, 608 (D.C. Cir. 1979)) (internal

citation omitted)seealsoJerome Stevens Pharms., Inc. v. FDA, 402 F.3d 1249, 1253-54 (D.C.

Cir. 2005). This standard governs the Court’s considerations of Defehintton under both

Rules 12(b)(1) and 12(b)(65eeScheuer v. Rhodes, 416 U.S. 232, 236 (1974) (“in passing on a

motion to dismiss, whether on the ground of lack of jurisdictiar the subject matter or for
failure to state a cause of action, the allegations of the complaint should beedfsvorably

to the pleader”)Walker v. Jones, 733 F.2d 923, 925-26 (D.C. Cir. 1984) (same). The Court

need not accept as true, however, “a legal conclusion couched as a factual allegatem,

inference unsupported by the facts set forth in the Complaint. Trudeau v. Fed. Trad®nComm

456 F.3d 178, 193 (D.C. Cir. 2006) (quoting Papasan v. Allain, 478 U.S. 265, 286 (1986))

(internal quéation marks omitted).
Federal Rule of Civil Procedure 12(b)(6) provides for the dismissal of an actioe ashe
complaint “fail[s] tostate a claim upon which relief can be granteflithough the notice

pleading rules are “not meant to impose a greatdyuon a plaintiff,” Dura Pharm., Inc. v.

Broudo, 544 U.S. 336, 347 (2005), and “detailed factual allegations” are not necessary to

withstand a Rule 12(b)(6) motion, Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007), “a

complaint must contain suéfient factual matter, accepted as true, to state a claim to relief that is

plausible on its face.’Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (internal quotation omitted).

Plaintiffs must put forth “factual content that allows the court to draw the@nadde inference

that the defendant is liable for the misconduct allegédl.” ThoughPlaintiffs may survive a



12(b)(6) motion even if “recovery is very remote and unlikely,” Twombly, 550 U.S. at 565

(citing Scheuer v. Rhodes, 416 U.S. 232, 236 (19Td¢)facts alleged in tireComplaints‘must

be enough to raise a right to relief above the speculative lelkldt 555.
To survive a motion to dismiss under Rule 12(b)(1), Plaintiffs bear the burden of proving

that the Court has subjectatter jurisdition to heatheirclaims. _Seé.ujan v. Defenders of

Wildlife, 504 U.S. 555, 561 (1992); U.S. Ecology, Inc. v. U.S. Dep't of Interior, 231 F.3d 20, 24

(D.C. Cir. 2000). A court has an “affirmative obligation to ensure that it is actihgwtihe

scope bits jurisdictional authority.”Grand Lodge of Fraternal Order of Police v. Ashcroft, 185

F. Supp. 2d 9, 13 (D.D.C. 2001)Fdr this reasofthe [p]laintiff's factual allegations in the
complaint . . . will bear closer scrutiny in resolving a 12(b)(1) motion’ than inviagch
12(b)(6) motion for failure to state a claimid. at 13-14 (quoting 5A Charles A. Wright &

Arthur R. Miller, Federal Practice and Proced&ré350 (2d ed. 1987) (alteration in original)).

Additionally, unlike with a motion to dismiss under Rule 12(b)(6), the Court “may consider
materials outside the pleadings in deciding whether to grant a motion to dismis& fafr lac

jurisdiction.” Jerome Stevend02 F.3d at 125%eealsoVenetian Casino ResortLC v.

EEOC 409 F.3d 359, 366 (D.C. Cir. 2005) (“given the present posture of this eadismissal

under Rule 12(b)(1) on ripeness groundee-court may consider materials outside the

pleadings”); Herbert v. Nat'| Aca@f Sciences974 F.2d 192, 197 (D.C. Cir. 1992).

B. MOTION FORSUMMARY JUDGMENT

Summary judgment may be grantédthe movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter of lawR. E&d.P.

56(a);see als®dnderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986); Holcomb v.

Powell 433 F.3d 889, 895 (D.C. Cir. 2006). A fact is “material” if it is capable of affecting the
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substantive outcome of the litigation. Holcomb, 433 F.3d at1888rty Lobby, Inc, 477 U.S.

at 248. A dispud is “genuine” if the evidence is such that a reasonable jury could return a

verdict for the nonmoving partySeeScott v. Harris, 550 U.S. 372, 380 (2004herty Lobby,

Inc., 477 U.S. at 24&4olcomh 433 F.3d at 895.

Although styledasMotions for Summary Judgment, the pleadings in this case more
accurately seek the Court’s review of an administrative decision. The st@eddorth in Rule
56(c), therefore, does not apply because of the limited role of a court in reviewing the

administrative recal. SeeSierra Club v. Mainella, 459 F. Supp. 2d 76, 89-90 (D.D.C. 2006)

(citing National Wilderness Inst. v. United States Army Corps of Eng'rs, 2005 WL 691775, at *7

(D.D.C. 2005); Fund for Animals v. Babbitt, 903 F. Supp. 96, 105 (D.D.C. 188@xndecdn

other grounds, 967 F. Supp. 6 (D.D.C. 1997)T]he function of the district court is to
determine whether or not as a matter of law the evidence in the administrative exoatted
the agency to make the decision it di&ierra Club459 F. Supp. 2d at 90 (quotif@gcidental

Eng’g Co. v. INS753 F2d 766, 769-70 (9th Cir. 1985))nternalquotation markemitted).

Summary judgment thus serves as the mechanism for deciding, as a mattedidther the
agency action is supported by the administrative record and otherwise consistent WPA

standard of reviewSeeRichards v. INS, 554 F.2d 1173, 1177 (D.C. Cir. 19¢ifed inBloch

v. Powell, 227 F. Supp. 2d 25, 31 (D.D.C. 20@2fd, 348 F.3d 1060 (D.C. Cir. 2003).
The Administrative Procedure Act “sets forth the full extent of judicial authtarity

review executive agency aatidor procedural correctnessFCC v. Fox Television Stations,

Inc., 556 U.S. 502, 513 (2009). It requires courts to “hold unlawful and set aside agency action,
findings, and conclusions” that are “arbitrary, capricious, an abuse of discretioheviete not

in accordance with law.” 5 U.S.C. 8 706(2)(A). This is a “narrow” standard of regi@ouats
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defer to the agency’s expertisklotor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut.

Auto. Ins. Co., 463 U.S. 29, 43 (1983). An agency isireduo “examine the relevant data and
articulate a satisfactory explanation for its action including a rationakction between the

facts found and the choice maded. (internal quotation omitted). The reviewing court “is not

to substitute its judgent for that of the agency,” id., and thus “may not supply a reasoned basis

for the agency's action that the agency itself has not givdomiman Transp., I v. Arkansas-

Best Freight Sysinc., 419 U.S. 281, 285-86 (1974). Nevertheless, a decisanstinot fully

explained may be upheld “if the agency's path may reasonably be discdnhexd.286.
1.  Analysis

Plaintiffs claim thatthe ExIm Bank and its officersiolatedvarious provisions ahe
BankAct and by extensionthe APA wherthey appreedthe2011 Commitments to Air India.
But Defendants correctly point out thafbre the Court can reach the merit$tintiffs’

claims, it must firsensure that it has jurisdiction to decide thebee, e.g.Dominguez v. UAL

Corp., 666 F.3d 1359, 1362 (D.C. Cir. 20L2k]very federal court has a ‘special obligation to
satisfy itself’ of its own jurisdiction before addressing the merits of ampuths) (quoting

Bender v. Williamsport Area Sch. Dist., 475 U.S. 534, 541 (1986)). The Court’s anal/sis

thus begin with the question of Plaintiffs’ standing, which the Court has previousgnieed
raises‘serious questions.ATA, 2012 WL 119557, at *1. Ultimately concluding tidaintiffs

do have constitutional and prudential standing to putseie claims the Courtwill nextaddress
another potentiabbstacle to its review of the meriBefendants’ contention that the Bank’s
loan-guarantee determinations do®@mmitted to agency discretion,” 5 U.S.C. § 701(a)(2), and
thus not subject to judel review. Again, it finds that Plaintiffs have the better of Hrgument

While the Court’s role in reviewing the Bank’s decision is undoubtedly limited,doamantee
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determinations are not entirely committed to the Bank’s discredimhthe Court thus has some
part to play in ensuring the Bank abides by the limitations that Congress fashsdtiaving
cleared away those significant threshold questions, the Couthenlteach the merits of
Plaintiffs’ allegations. In the end, it determinbattthe Bank acted neither arbitrarily and
capriciously nor contrary to its governing statute when it approved the 2011 ComraitmAint
India.

A. STANDING

Article Il of the Constitution limits the power of the federal judiciary to tleohation of

“Case$ and “Controversies.” U.S. Const. art. lll, §sze alsdAllen v. Wright, 468 U.S. 737,

750 (1984) (discussing the caseeomntroversy requirement). “This limitation is no mere
formality: it ‘defines with respect to the Judicial Branch the idea ofraépa of powers on
which the Federal Government is founded.” Dominguez, 666 &.3861 (quotincAllen, 468
U.S. at 750). Because “standing is an essential and unchanging part of tbectagesversy

requirement of Article Ill,"Lujan v. Defendersf Wildlife, 504 U.S. 555, 560 (1992), finding

that a plaintiff has standing is a necessary “predicate to any exercise of [tiig]Cour

jurisdiction.” Fla. Audubon Soc'y v. Bentsen, 94 F.3d 658, 663 (D.C. Cir. 1996).

“Every plaintiff in federal court,’tonsequently, “bears the burden of establishing the
three elements that make up the ‘irreducible constitutional minimum’ of Artickalhiding:
injury-in-fact, causation, and redressabilitypominguez, 666 F.3d at 1362 (quotingjan, 504
U.S. at 560-61).Taken together, these elements reqaiptaintiff to demonstrate the existence
of a “personal injury fairly traceable to the [opposing party's] allegedlywml@onduct and
likely to be redressed by the requested relief.” A8 U.S.at 751. In addition tothe

constitutionally derived test for standirfjaintiffs must also satisfy “the judicially created zone
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of-interests test for standingPatchak v. Salaza632 F.3d 702, 704 (D.C. Cir. 2011). This

lattertest, which was originally charaetzed as a “gloss” on § 702 of the Administrative

Procedure ActseeClarke v. Seg Indus.Ass’n, 479 U.S. 388, 395-96 (1987) (interpreting 5

U.S.C § 702)requires a plaintiff to demonstrate thatsitst seeks to protect an interest that is
“arguablywithin thezoneof interestgo be protected” by the relevastatutory provisionsSee

Nat'l Credit Union Admin. v. First Nat'l| Bank & Trust €622 U.S. 479, 492 (1998) (quoting

Assoc. of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 183 (#81phasis in

original).

All three Plaintiffs— ATA, Delta, and ALPA- bring substantivelydentical claims in
nearly identical languageCompareATA & Delta’s First Am. Compl., 1 102-2&ith ALPA’s
Compl., 1 98-121. Where multiple plaintiffs bring the same claims, the Court need oné/ ensur

that one of those plaintiffs has standing to pursue tHe@eMountain States Legal Found. v.

Glickman 92 F.3d 1228, 1232 (D.Cir. 1996) (“[I]f constitutional and prudential standiogn
be shown for at least one plaintiff, we need not consider the standing of the othéfsplaint
raise that claim.”).Because Delta is one AfTA’s members and any injury accruing to ALPA’s
pilots derives from the airlines’ injurATA is best positioned to demonstrate standifigny of
these Plaintiffs have standing, in other words, it will be ATA.

As an associatio®TA has standing to challenge the-Ex Bank’s decision if three
conditions are met: Bt least one ats members would have standing to sue; 2) theasts the
organization seeks to protect are germane to its purpose; aadyr the claim nor the

requested relief requires its individual members’ participati®eeHunt v. Washington State

Apple Adver.Comm’n 432 U.S. 333, 343 (197 AYnited Food and Commercial Workers Union

Local 751 v. Brown Group, Inc., 517 U.S. 544, 552-55 (1996). It is undisputed that ATA
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satisfies the second and third elements of this #&estthe principal trade association
representing scheduled airlines in the United States,” “ATA’s purposes inctuémg/with its
members in legal, political, and regulatory arenas to foster a businesgaladiony
environment that promotes a safe, secure, and financially successful Ung.iadtlistry.”
ATA & Delta’s First. Am. Conpl., 1 11. Becausehis suit is brought to protect domestic
airlines’ financial interestst clearlyimplicates interests germaneAdA’s purpose. And as
ATA'’s claims concern the interests of domestic airlg@serallyand declaratory and injunctive
relief — not money damagesare theremedies soughseeid. at 2627, the Court conceives of no
reason why the participation of ATA’s individual members should be requ@éd/iarth v.
Seldin 422 U.S. 490, 515-16 (1975) (where association seeks ‘qutpap relief,” ourts assume
remedy “will inure to the benefit of those members . . . actually injured,” and, aoglyrdi
individual participation not required).

The first prong- whether ATA’s members would have standing to sue in their own
right —is thusall that remains To proceedthen,ATA must demonstrate that least one ats
members wouldatisfyboth the constitutional and the prudentestsfor standingsee, e.g.

Util. Air Regulatory Group v. EPA, 320 F.3d 272, 277 (D.C. Cir. 208%),the Court will

address these two sets of requirements separathough “standing . . . is ordinarily
substantitly more difficult to establishwhere, as here, “the plaintiff is not himself the object of

the government action . . . he challeng@snmers. Earth Island Instituteb55 U.S. 488, 493

(2009) (quotind_ujan, 504 U.S. at 562jnternal quotation marks omittedhe Courultimately
concludes thaATA has constitutionadnd prudential standirtg challenge the Eim Bank’s
2011 Commitments to Air India.

1. Constitutional Standing
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To repeat, to establish constitutional standing ATA’'s members must satisfy three
requirements: injury in fact, causation, and redressability. The Court willdesribese in
sequence.

a. Injury in Fact

To establif an “injury in fact,”ATA’s members must identify “an invasion of a legally
protected interest which is (a) concrete and particularized, and (b) actuahiokent, not
conjectural or hypothetical.Lujan, 504 U.S. at 560 (internal citations and quotations omitted).
It is well established in this Circuit that “economic actors ‘suffer [an] injufadh when
agencies lift regulatory restrictions on their competitors or otherwise alloeased

competition’ against them.Sherley v. Sebelius, 610 F.3d 69, 72 (D.C. Cir. 2011) (quating

Energy & Power Auth. v. FERC, 141 F.3d 364, 367 (D.C. Cir. 19@8pration in original)see

alsoNew World Radio, Inc. v. FCC, 294 F.3d 164, 172 (D.C. Cir. 2002) (“basic law of

economics” that increased competitioads to actual injury)This secalled competitoinjury
doctrine “recognizes probable economic injury resulting from [governmegiiahg] that alter
competitive conditions as sufficient to satisfy the [Article Il ‘injunyfact’ requirement].”

Clinton v. City of New York, 524 U.S. 417, 433 (quoting 3 K. Davis & R. Piekcministrative

Law Treatis€l3-14 (3d ed. 1994)) (alterations in original).

The D.C. Circuit’s “cases addressing competitor standing have articubateds
formulations of the sindard for determining whether a plaintiff asserting competitor standing
has been injured.Sherley 610 F.3d at 73. It is clear, though, that the injarjact requirement
may be satisfied before an injury from increased competitiomlfctaccurs Seid. at 72.
“Because increased competition almost surely injures a seller in one famotber, he need not

wait until ‘allegedly illegal transactions . . . hurt [him] competitively’ befordlehging the
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regulatory . . . governmental decision thatreases competition.ld. (quotingLa. Energy 141
F.3d at 367) (alteration in original). So long gdaintiff candemonstrate aftimminent
increase in competition,” the court recognizes that that “increase . . . wiktadernainly cause
an injuryin fact.” 1d. at 73. It is crucialhowever that the increase in competition and

corresponding injury be “imminentyiot merely “speculative."Compard._a. Energy 141 F.3d

at 367 (finding competitor standing where injury was “imminertidSherley 610 F.3d at 73-

74 (same)with DEK Energy Co. v. FERC, 248 F.3d 1192, 1196 (D.C. Cir. 2001) (no competitor

standing where only “some vague probability” of increased compeatidria still lower
probability” of injury stemming from that competitipnPutdifferently, to demonstrate a
constitutionally sufficient competitive injury, a plaintiff must show that the chadi@éragtion has

“the clear and immediate potentiab cause competitive harmssociated @s Distribs. v

FERC 899 F.2d 1250, 1259 (D.C. Cir. 1998¢e alsdNew England Pub. Comm. Council, Inc.

v. FCC, 334 F.3d 69, 74 (D.C. Cir. 2003).

In general termsATA maintains that thBank’s allegedly unlawful loan guanteedo
foreign airlines have injureits members in the paahd that the 201Commitments will cause
additional and imminent injury. More specifically, Plaintiéfsntendthat the Bank’s acts have
had —and with respect to the 2011 Commitmemtd) imminently have- the effects of
permittingforeign airlinesto borrow at cheapeates and operate at lower castan domestic
airlines andf increasing competition in the market for air travel on certain international routes.
SeegenerallyExhibits cited in ATA & Delta’s Mot. at 14 and ITA & Delta’s Opp. & Reply
at8-9. This increased competitiohT A further argues, wilcutits membersprofits, force them
to abandormparticular routesor preventhemfrom initiating service on those routes)y of

which would in turncause economic loss andmpel the airlines to eliminatelys or refrain
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from hiring. To support these contentions, Plaintiffs have provided declaritbomexperts
and industry participants demonstrating both that previous guarantees maddéeym Bank
to Air India and other foreign airlines have injuf@dlta and ATA’s other members, see
generally, e.g ATA & Delta’'s Am. Compl, Exh. B (Decl. of Richard Anderson), and that the
2011 Commitments to Air India in particular will cause imminent competitive infiag, e.g.
id., Exh. D (Declof Daniel Kaspsg at D-5 to D-6.

Evidence submitted concerning the effects of priodBxguarantees includes
declaratios by Delta’s Chief Executive Officandits Senior Vice President of
Finance/Treasurewhichexplainhow the Banls financing of foreign airlines’ aircraft
purchases allows foreign airlines to borrow at better terms than Deltlsrddomestic airlines
andgives foreign airlinesccess to a larger pool of cretiitin that available to ATA’'s members
SeeDecl. of Richard Andersqoff 1524; segererally ATA & Delta’s First Am. Compl., Exh.
C (Decl. of Paul Jacobsonplaintiffs also rely in particular on the declaration of Daniel Kasper,
an expert on “issues involving economics, finance, competition, and competition policy in the
aviation and aergpace industriesKasperDecl.at D-1, who speaks generally to the important
role played by the Exm Bank’s guarantees in financing foreign airlines’ purchases of aircraft
Seeid. at D-4 to D-12. In additionKasper explains that many of the foreigrimes’ Bank
financed aircraft have been deployed in direct competition with U.S. airlimeé$ieaprovides
estimates of the total losses to U.S. airlines attributable to financing extendedbgith Bank
to foreign airlinesSeeid. at D-6.

With respet topast guarantees madeAw India specifically one declarant from Delta
stateghat Air India use®Bankfinancedaircraft to start a nonstop service between Mumbai and

New York thatdirectly competed with Deltaigre-existingservice. SeeAndersorDecl, 11 25
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32. Because of the resultinmcreased capacity dhatroute, operating the New York-Mumbai
service becameostprohibitive, andDeltawas forced to discontinubat servican October
2008. Seeid. at 30.

While Defendants are likely correct that allthe economic hardshifpgced byATA’s
members in recent years cannot be laid at the feet of tiie Bank,seeDefs.” Mot. & Opp. at
2-3, the evidence submitted by Plaintiffs decisively establishes selemsa matter of common
sense: théoan guarantees provided by the Ex-Im Bank to foreign airlines, in the aggrenst
injuredATA’s members. But Plaintiffs are not challengthgBank’s prior guarantees; instead,
this suit is directed in particular at the 2011 Commitments to Air India. It is the sudfyood
Plaintiffs’ showing of imminent injury with respect to those guarantees, aogbydihat
Defendants primarily dispute. And while Plaintiffs’ showing that prior Bankaguaes have
injuredATA’s membergrovides some suppddr their argument that thiguarantee will

imminently cause them injurgeeCanadian Lumber Trade Allianc®17 F.3d 1319, 133#ed.

Cir. 2008) (“rational to infethat. . . distribut[ion] ofmoney to an entity that aims to take away
market share frorfthe plaintiff] and has already been somewhat successful in that effast . . .
likely to inflict further ecasmomic injury on [the plaintiff]), it doesnot get them all the way there.

SeeCity of Los Angeles v. Lyonst61 U.S. 95, 103 (1983) (“[P]ast wrongs do not in themselves

amount to that real and immediate threat of injury necessary to make out a case or
controversy.”). The Court must thus direct its attention to ithjary that is directly attributable
to the 2011 Air India Commitments.

Although no party has submitted anything to suggest that the 787s purchased by Air India
with the help of the Bank’s financing have yet been put in the air, Plaintiffs haverpof

evidence that seeks to demonstrate that the 2011 Committwdhtssult in substantial injury
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to U.S. carriers.” Kasper Dedt D-5. While it is not clear precisely how the injury will
manifest-i.e., on which particular routes the subsidized planes will be put to use, or whether the
increased competition will force ATA’s membengt @f the market on those routes, prevent
them from entering the market on those routes, or simply cut into their pildfitatthe Court
finds that Delta and ATA’s other member airlines “face a substantial enoolgabplity [of

injury] to deem the injury to them imminentSherley 610 F.3d at 74. theform of the injury
remains speculative insomuch as Air India might deploy its new planes af seyeral routes
and ATA’'s members may respond to the increased competition in any number otheéast, t

of imminent injury is not.Cf. id. at 72 (“The form of that injury may vary; for example, a seller
facing increased competition may lose sales to rivals, or be forced to teywece or to expend
more resources to achieve the same sales, ak wetiniment of its bottom line.”).

ATA need not show that the particular planes financed by the 2011 Commitments will be
put to use on routes on whi&TA’s members currently compete in order to show a competitive
injury. Irrespective of where the 787s are deployeappears beyond dispute thlag addition
of multiple 787s to Air India’s fleet will “significantly lower Air India’s owat cost structure,
thus enabling the carrier to more aggressively price its non-stop and connesticgsde the
United States.”Pls.” Opp. & Reply, Exh. A (Supecl. of Daniel Kaspgr T 19;see als®.R.
at67 (“The operating costs and maintenance costs of the B787 are estimated to b&&0% |
than those of comparable aircraft.”). The “new aircraft,” furthermore, “veiét ip other planes
for the airline to expand service to North America” or on other non-stop or connexiieg
whereATA’s membersompete with Air India for customer§eeATA & Delta’s Am. Compl.,

Exh. E Heimlich Decl), 1 35.
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That conferring such a benefit to one entity constitutamatitutionally cognizable

injury to that entity’s competitorwas confirmed by thedudge Scalia in Sdaand Serv., Inc. v.

Dole, 723 F.2d 975 (D.C. Cir. 1983). 8ealand the D.C. Circuiheldthat a &ipping
company had standing to challenge a subsidy provided to one of its competitotsébieca
operates vessels upon some of the trade routes on thbigubsidized competitor’s]
nonsubsidized operationsay be conducted.’ld. at 977-78 (emphasedded). Because boats
are fungible, the court specifically notewht plaintiff did not have to show that its competitor
would usethe governmensubsidies on the particular routes on which the two shipping
companies competad order to demonstrate injunBeeid. at 978. Rather, thaere fact of the
government’s subsidy to the plaintifitrect competitor was sufficient to confer standirfgee

id.; seealsoAutolog Corp. v. Regan, 731 F.2d 25, 30-31 (D.C. Cir. 1984) (finding injury even

where plaintiffdid not compete on particular route on which challenged agency action
authorizedncreaseacompetition). The Court conceives of and Defendants have identified no
reason why planes of similar capacity and capalshiguld not be consideregfungibleasSea
Lands boats. $eSealLand 723 F.2d at 728. As a resiTA need not show that the Bank-
subsidized planes will be deployed on routes wiAdr&’s members compete.

In any eventthe new planes areery likely to compete directly with service provitlby
ATA’s members.Indeed Plaintiffs’ expert and other industry participahtsve attested to their
belief that ateast some of the Bardubsidized 787aredestined for U.S. routesSee, e.g.

Supp. Kaspebecl, § 5 (concluding that it is “highly likely that Air India would deploy a
substantial proportion of its 787 capacity on routes to and from the United States”);olnders
Decl., 1 32Heimlich Decl., { 35 Specifically, Kaspeopinesthat the 2011 Commitments to Air

India are “almost certain t@sult in Air India increasing capacity to the United States by well
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over 1% of aggregate U.S. carrier capacity serving India.” Kasper Decbh & D-6. This
increased capacity, he further explains, will cause significant economic loskmsestic

arlines. Seeid., M 1920; cf. Panhandle Producers and Royalty Owners Assoc. v. Economic

Reg. Admin., 822 F.2d 1105, 1108 (D.C. Cir. 1987) (“Under undisputed economic principles, . .
. an increase in supply is likely to depress . . . prices.”). Although the Court does naanilgcess
credit the precise calculations Kasper proffers, his testimony that atde@sis$ the new aircraft
are substantially likely to be used on U.S. roatgsears reasonable andansistent with the
statements of Plaintiffedther declarantsSee, e.g.Anderson Decl., 1 32; Heimlich Decl., § 35.
These losses, as anotlgexclaration makes clear, will accrmet merelyto U.S. carriers
generally, buto ATA’'s members specifically. Sddeimlich Decl, 1930-35. Even putting
aside the fact that two &TA’'s members that have declined to join this lawsurtently
compete directly with Air India’s existing nonstop United StdteBa service, serl., 1 3133,
additional competition on U.3ndia routes will make it more di€ult (or perhaps impossible)
for ATA’s othermembers to expand their offerings in that market. Indeed, Delta officials have
statel not only that previous loan guarantees to Air India forced Delta to terminate issapon-
service between the United Ststand India, but also that the 2011 Commitments will
“foreclose[ | [Delta] from that nonstop market for the foreseeable future.” AmdBrescl.,§ 32.
Should Air India deploy its new aircraft on routes between the United Statdsdia, Anderson
avers it will become “economically impossible for Delta to reenter and compéde.”

Consistent with the D.C. Circuit’s decision_in U.S. Telecom Ass’'n v. FCC, 295 F.3d 1326 (D.C.

Cir. 2002), evidence that a government action will prevent a plaintiff froeriegta market and
competing there can suffice to demonstrate competitive infoegid. at 1331 (subsidy that

foreclosed woulebe competitor from entering market “on an equal basis” sufficient for injury)
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Even if Air India does not use tlBanksubsidized planes on U.S. routes, furthermore,
Plaintiffs have provided evidence thafA’s members will nevertheless face increadieelct
competition on other international routéSeeSupp. Kasper Decl., {1 6-16. l&astsome of the
new 787s, which are “wabody aircraft” particularly suitable for “loAgaul routes,” Kasper
Decl., 1 28, willikely be put to use on international routes originating in eitiiew Delhi, Air
India’s primary hub, or Mumbai, India’s business ceng&eeSupp. Kasper Decl.,§ & n.9.
Because Air India currently offers nonstop service between the Unitext &tad those cities,
any nonstop service provided from those cities to another international destingitresult in a
new onestop service between the United States aatidbstination.Seeid., 1 9. “For example,
because Air India already offers netop service from Delhi to both New York City and
Bangkok, it is also able to offer connecting service for passengers wantragelbetween
New York City and Bangkok.'1d. (emphasis in original). If Air India deploys its new planes on
non-U.S. routes, the resulting connecting service will compete with connectingeganawvided
by ATA’s members. Kasper's supplemental declaration explains in more detail hawdidis
use of the Bank-subsidized planes on various international routes will compete with ser
provided byATA’s members._Seid., 116-16. And &hough Defendants challenge Kasper’s
estimates in various respedtds clear that the new planes will caus nortrivial increase in
competition on international routes serveddiyA’s members.

ATA has thus not onlgilemonstrated that its members will be competitively injured by
the 2011 Commitments regardless of whether the new planes are put to use on routes on which
its members compete directly, but it has also shown that additional direct competition o
international routes is substantially certafkcknowledging the “gulf between . . . the

‘imminent’ injury that suffices and the merely ‘conjectural’ dhat does not,DEK Energy 248
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F.3d at 1195, the Court théiads that ATA has made a factual showing sufficient to establish
that it faces imminent competitive injuryhere is more than a “vague probability” that the
subsidized planes will compete mutes served b&TA’s membersand an even more
significant probability that said competition “will cause [those members] to logeelssor drop
its prices.” DEK Energy 248 F.3d at 1196 (rejecting competitor standing where only “vague
probability” of cmmpetition and “a still lower probability” of injury stemming from that
competition). Irrespectiveof where Air India deploys its planes, the Bank’s guarantees “will
almost surely’ causé[TA’s members] ‘to lose business,’ . . . or to cut prices in dadpreserve

business.”ld. (quoting_El Paso Natural Gas Co. v. FERC, 50 F.3d 23, 27 (D.C. Cir. 1995)).

Defendants mak#ree primary counterarguments that merit mention. First, theestig
that the Court’s previous Opinion iniglcase, which denid@laintiffs’ Motion for Preliminary
Injunction on the ground that they had not demonstrated irreparabledeshi.A, 2012 WL
119557, at *1, found or implied that Plaintiffs had not shown an injury in fact. In that decision,
however, the Court concluded only that Plaintiffs had not shown that they woutdgzeably
harmed by th@ne or twaplanes that might be delivered in the months while this suit was
pending. Seeid. at *9. Theirreparableharm standard requires a more significant showhag

theinjury-in-fact standard See, e.g.In reNavy Chaplaincy534 F.3d 756, 766 (D.C. Cir. 2008)

(“[T]o show irreparable harm, ‘[a] plaintiff must do more than merelygalle. . harm sufficient

to establish standing.”) (quotingssociated Gen. Caratctorsof Cal., Inc. v. Coal. for Econ.

Equity, 950 F.2d 1401, 1410 (9th Cir. 1991)) (alteration in original). The Court’s concthaton
there would be no irreparable harm, accordingly, does not entail a lack of injury. iff Fec

harm likely to ensue frorthe delivery ofall of the planeprovided for in the 2011
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Commitments, furthermore, is much more significant than what can be attributeditdivieey
of just one or two planesal that the Court considered at the prelimingnynction stage.
SecongdDefendantsuggesthat competitor standingas beefimited to cases in which
the challenged action permittedofapetitors to enter a market fnowhich they previously had
been excluded.’'SeeDefs.” Mot. & Opp. at 18.Because this case involves increased
competition from existing competitorsas opposed toewcompetition from new competitors
Defendants argue that Plaintiffs cannot look to competitipgy doctrine to show injurySee
id. While the “new competitor” fact pattetmas undoubtedly le® acommon onen competitor
standing cases, Defendants point to nothing in those cases suggesting that the only kind of
competitive injury sufficient to constitute injury in fact is that caused by the en&rgei
competitor. Indeed, in Shays v. FEC, 414 F.3d 76 (D.C. Cir. 200%0h addressedhether
political candidates suffered injury in fact when FEC regulations permitteditreds to engage
in campaign practices that the plaintiffs contended were unlagdgeild. at 82, our Court of
Appeals rejectegrecisely thisargument Recognizing thatthe challenged rules crefdg
neither more nor different rival candidatethe electoral analoguto participants ia market,”
the court nevertheless found thatténsifiedcompetitiori causeda corstitutionally cognizable
injury. 1d. at 86(emphasis in original) “Given that accounting for additionavals constitutes
injury in fact,” the court reasoned, the “need to account for additpyaatices- and thus . . .
additional campaign activity . . .likewise supports Article 11l standing.Id. (emphases in
original). “[B]oth [of] these changesadditional corpetitors and additional tacties
fundamentally alter the environment in which rival parties defend their e@nioterestse(g,
therr interest in persuading regulators, retaining customers, or winningties)e’ 1d. In other

words, regardless of whether the increased competition comes from a new twis@etirance
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into the market or fromifitensified competitiohfrom existingcompetitors, the injury —
additionalcompetition ad the losseshering therein-is effectively the same.

In addition, whileShaysis perhaps the most direct and certainly the most in-depth
rejection of Defendants’ argument that only new entries intarkeh can cause a cognizable
competitive injury, it is not the only time the D.C. Circuit has suggested that iedreas
competition from existing competitors sufficeSf particular relevanckere, the Court of
Appeals has expressly acknowledgjealt“reguatory decisions that permit subsidization of
some participants in a market can have the requisite injurious impact on thasparadi

competitors.” _U.S. Telecom, 295 F.3d at 1881ing Exxon Co., U.S.A. v. FERC, 182 F.3d 30,

43 (D.C. Cir. 1999)Liquid Carbonic Indus. Corp. ¥#ERC 29 F.3d 697, 701 (D.C. Cir. 1994

In several other cases, furthermareyrts havesuggested that increased competition in forms

other than new competitors serves as injury in f&ee, e.g.La. Energy 141 F.3d at 367 (“We

repeatedly havkeld that parties suffer constitutional injury in fact when agencies lift regylato

restrictions on their competitors or otherwise allow increased compéitiemphasis addegd)

Associated Gas Distribs. v. FERC, 899 F.2d 1250, 1259 (D.C. Cir. 1990) sufficient injury where

“challenged action authorizes allegedly illegal transactions that have the deamaediate

potential to compete with the petitioners’ own sgleBanhandle Prods., 822 F.2d 1108

(competitors injured by agey order permitting increase in gas supply because “such an increase
in supply is likely to depress the priceattficompetitors] can secure”).
Defendants’ attempt® distinguishShaysandthese other caséall short First,
Defendants contend that the outcom&Ilraysturned on the fact that the plaintdéndidates
“operated in a competitive environment entirely structured by agency'ride$s.’ Reply at 3.

In Sherley v. Sebeliyhiowever, the Court of Appeals expressly rejected the “suggestion that
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only a ‘participant [ ] in [a] strictly regulated economic market[ | may dssanpetitor

standing.” 610 F.3d at 72 (quoting Sherley v. Sebelius, 686 F. Supp. 2d 1, 7 (D.D.C. 2009))

(first alteration added)Second, Defendants maintain thatompative injury is only

cognizable where the plaintiff itsatbmpeted for the benefit conferred upon its competiae
Defs.’Reply at 4. Becaus®TA’'s members do not compete with Air India for loan guarantees,
the Government argues, thegnnot claim copetitorstanding.Seeid. In support of this

contention, Defendants cite Gottlieb v. FEC, 143 F.3d 618 (D.C. Cir. 1998), a carfipaigre

case distinguished yhaysthatprovided that the plaintiff, a political action committee, could
not “claim staning as a ‘competitor’ of the Clinton campaign because it was never in a position
to receivdthe] matching fundgat issue in the casékelf.” Id. at 621. Only armother
candidate,” the court statett,ould make such a claim Jd.

While thislanguage irGottlieb admittedly suggests otherwise, other cases make clear
thatcompettor standing is not limited to ¢ise instancewhere the plaintifivas competing for

the governmental benefit in questioBee, e.g.U.S. Telecom.295 F.3d at 133s(fficient for

standinghat plaintiff's “members are ready, willing, and able to compete” in @agmwarket and
that government “subsidy prevents them from doing so on an equal basdggd, they make
clear that competitor standing need not involve a govenioenefit at all. For example,
“competitors of financial institutions have standing to challenge agenioy aetaxing statutory

restrictions on the activities of those institutions.” Nat'l Credit Union Adndig2 U.S. at 488;

see alsd.a. Energy 141 F.3d at 367 (“We have repeatedly held that parties suffer constitutional

injury in fact when agencies lift regulatory restrictions on their congpstit. . .”) Shays 414
F.3d at 93 (“FERC litigants may challenge administrative procedures thattemdfit rivals . . .

). The logic of thecompetitor-standing doctrine, moreover, is that a plaintiff is injured by
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increased competitiomot by having been denied a beneSeeCanadian Lumbeis17 F.3d at

1334 (“[IjJn most ‘competitor standing’ cases, . . . ipissumed . . that a boon to some market
participants is a detment to their competitors.)lemphasis in original) Having been denied a
governmental benefit may well be a distinct injury; it is not, howeverrqguisite for
competitor sanding.

Gottliebs suggestion that only another candidatmné not a political action committee
could have competitor standing to challenge a camgagncing schemeaccordinglymight
best be read to stand for the proposition that only a diregpetitor fas standing to challenge a
benefit conferred upoa rival. ATA’s member airlines, which compete directly with Air India,

certainlyfit this bill. While Gottliebmay thus cast doubt on whether other members of the air-

travel industry who are nalirect competitors with Air India for example, the airlines’
employees, air traffic controllers{c.— would have standing, the Court does not read it to require
a plaintiff to have itself competed for a governmental benefit in order to rbelles onferral
on a rival.

Finally, Defendantargue that if competitivearmssuch as those demonstrated by
ATA’s members constituted constitutionally cognizable injury, every entity in the airline
industry would have a viable claim to standing based oer Speculation. Sdeefs.” Mot. &
Opp. at 17. This is far from the trutATA’s members- unlike most other entities in the airline
industry —are direct competitors with Air Indian entity upon whom the government has
conferred a significant benefiSeeU.S. Telecom, 295 F.3d at 1331 (“[R]egulatory decisions
that permit subsidization of some participants in a market can have the raqjusiteis impact

on those participants’ competitors.8ee als&Canadian Lumbei517 F.3d at 1334. They have

made a factual showingnoreoverthatprior Bank guaranteesused them significant, concrete
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injuries and that the 2011 Commitmeats substantially certabo cause them furtr injury.
Plaintiffs are notuninterested members of the public seekingterferein an agency decision in
which they haveno particularized interesthey areinsteaddirect competitors who have made a
clear showing of injury Defendantstontention that finding injury here would create a slippery
slope by which anyone calithallenge the Bank’s decisgraccordinglyjs overblown.
b. Causation
Havingclearedthe injuryin-fact hurdle, things become substantially simpler £FA.
While Defendants are undoubtedly correct that the Bank’s allegedly untBm&nting practices
are not solely responsible for the fintgal woes 0 ATA’s membersseeDefs.” Mot. & Opp. at
23-21,that argument which, it seems, ithe only leg on which Defendants purport to stand
with respect to causation — does not undermine Plaintiffs’ posiffter all, ATA need not
show thatall theeconomic lossesf its memberare attributhle to the Extm Bank’s actionsit
needonly show that themminentcompetitive injuries just discussed are “fairly traceable”
thereto. Summers555 U.S. at 493. Juas theSealandcourt seemed to have little trouble
concluding that the subsidization of its rival caused ghanhtiff's competitive injurysee723
F.2d at 978, so too does the Court here conclude that the Bank’s commiauessdhe
airlines’ competitive injury.See als@hays 414 F.3d at 93 (characterizing plaintiffs’ causation
theory as “unremarkable” and emphasizing that “by tolerating what thedagdemned, the
government caused plaintiffs’ injury”).
c. Redressability

Redressability simildy poses fewproblems for Plaintiffs. [A] person who has been

accorded a procedural right to protect his concrete interests can assert thathaghttmeeting

all the normal standards for redressability and immediacyjan, 504 U.S. at 572 n.More
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specifically, where an agency has allegedly failed to comply with a procedquaiement that
was intended to protect a plaintiff’s interests, flatntiff “need not show that better procedures
would have led to a different substantive result” ideorto establish redredsbty. Renal

Physicians Ass’'n v. U.S. Dept. of Health and Human Servs., 489 F.3d 1267, 1278 (D.C. Cir.

2007) see alsdugar Cane Growers &p. v. Veneman, 289 F.3d 89, 94-95 (D.C. Cir. 2002).

Insteadjt need only show that a court order requiring the agency to follow the procedures at
issue would result ifa significant increase in the likelihood that [they] would obtain relief that
directly redresses the injury sufferedJtah v. Evans, 536 U.S. 452, 464 (2002).

This procedurainjury standardenefits Plaintiffdhere Theprovisions of théBank Act
Plaintiffs seek to enforceet forthprocedural requirements explicitly intended to protect the
concretanterests of domestic industry participalike ATA’s members See, 6., 12 U.S.C. §
635a-2 (“The Bank shall implement such regulations and procedures as may beatepmpr
insure that full consideration is given to the extent to which any loan or finanei@jee is
likely to have an adverse effect on industries . . . ande@m@nt in the United States.i§l. 8
635(b)(1)B) (“In authorizing any loan or guarantee, the Board of Directors shall take into
account any serious adverse effect of such loan or guarantee on the competitme gosit
United States industry. .. .”). Becauseas domestic industry participangs[A’s members are
among the intended beneficiaries of these procedural requirerknigiffs need not
demonstrate thahe ExIm Bankwould have declind to issue the guarantebad it followed

those proceduresSeeSugar Cane Growerg89 F.3dat 94-95 (“A plaintiff who alleges a

deprivation of a procedural protection to which he is entitled never has to prove thatdf he ha

received the procedure the substantive result would have been alté&edd);Physician189

F.3dat 1278. Rather theyneed only show thatn order requiring the Bank to reconsider its
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guarantee consistent with the procedural requirements it allegedly teelghemuld
“significanfly] increase . .the likelihood that [they] would” do soEvans 536 U.Sat464.

Assuming Plaintiffs succeed in showing that the Bank failed to cortsiegrotential
“adverse effectsdf the 2011 Commitments on domestic industry as 88 635(b)(1)(B) and 635a-2
mandatean order requiring to do so would significantly increase the likelihood that the Bank
would decide not to guarantee Air India’s loans. Such a decision, moreover, would thdres
competitive injury caused by its prior contrary determinati@nzen the relaxed redressability
standard applicable to claims of procedural right, that is all that is requbeeEhays 414 F.3d
at 93.

Defendants nevertheleasgjue that a favorable decision for Plaintiffs would not redress
their injury because suchdacision would not necessarilgmowe the competing planes from the
market. _Se®efs.” Mot. at 25-26Defs.” Reply at 14.1. Indeed, although the Bank itself
concluded thaAir India would have had difficulty obtaining alternative financing for these
aircraft, seéA.R. at 4142, see ado Anderson Decl., 11 19, 31-32 (“Air India could not afford to
finance 30 additional widebody aircraft without support from the Bankr§ certainly possible
that the airlinecould ultimately obtain other sources of funding for at least some of the 787s
covered by the 2011 CommitmenSeeDef.’'s Mot. & Opp., Exh. H (Decl. of Robert Morin),
54 (identifying a “saleleaseback arrangement” as a potential alternative financing ap#ora),
more generallyDefendants are undoubtedly correct thiditis inevitable that there will be
competition from foreign airlines flying widebody aircraft on the same intierrad routes as
domestic carriex.” Def.’s Mot. & Opp. at 26.

That a court order would not remove all competition from foreign airlines@énand

Air India specifically, however, does not demonstrate that it would not redregartiaelar
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competitive injury caused by the 2011 Commitmeftise Commitments have allowed Air India
to buy their planes from Boeing; without the Bank’s backing, there is no cleeatiodi they

could have obtained the full fleet sought. Tenpetitive injury about which Plaintiffs
complainwould thus be redressed should the Bank, at the Court’s order, follow its procedures
and decide not to approtiee guarardes A favorable decision on the merits, consegyent

would redress Plaintiffs’ injuries

2. Prudential Standing

Having concluded tha&TA’s members would have constitutional standing to bring these
claims only the judicially devised prudential-standiegtremairs. To satisfy that test, ATA
must demonstrate that the interests this suit seeks to vindredtaguably within the zone of
interestdo be protected or regulated by the statute or constitutional guarantee iorqueste

Ass’n of Data Proessing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 153 (1970). The “zone of

interess” test “is not meant to be especially demanding,” and, “in particular, thelldore®
indication of congressional purpose to benefit the would-be plaintiffatke 479 U.Sat 399-

400 (citingInv. Co. Instit. v. Camp, 401 U.S. 617 (1971)). Where “the plaintiff is not itself the

subject of the contested regulatory action,” however, “the test denies a nighiteat if the
plaintiff's interests are so marginally relatedor inconsistent with the purposes implicit in the
statute that it cannoeasonably bassumed that Congress intended to permit the ddit&t
399.

ATA’s membersasily clear this low barAs the Court has already explained at length,
multiple provisions of the Bank Act convey Congress’s intienprotect the competitive interests
of domestic industry participants, liIkeTA’s members.See, e.g.12 U.S.C. 88 85(b)(1)(A)

(B), 635a-2 Asa result, those interests are not jusifiablywithin thezone of interestmeant
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to be protected by the AttClarke 479 U.S. 400 (emphasis added), they are clearly within that
zone.

B. AVAILABILITY OF JUDICIAL REVIEW

While Plaintiffs have established standing to bring their claims and, concogitaet!
Court’sjurisdiction to decide them, Defendaatrgue that those clainase nonethelesendered
nonjusticiableby 8 701 of theAPA. The Supreme Court has long held that theréssrang

presumption that Congress intends judicial review of administrativendctiowen v. Michigan

Acad.of Family Physicians476 U.S. 667, 670 (1986). That presumption is embodied by the

APA, which provides for judicial review of “final agency action for which themoi®ther

adequate remedy in a court,” 5 U.S.C. § 704, so long as such review is not precluded by other
statutesor “committed to agency discretion by l&wSeeid. 88 701(a)(1)2); seeSackett v.

EPA 132 S. Ct. 1367, 1373 (2012) (“The APA . . . creates a ‘presumption favoring judicial

review of administrativaction . . . .””) (quoting Block v. @ity. Nutrition Instit, 467 U.S. 340,

345 (1984)). Although Defendants concede that the Bank Act does not foit|osential
challenges tthe actions of the Ex-Im Bank, they argue that the Bank’s decisions to issue loan
guarantees areeommitted to agency discretiband are thuseyond the Court’s reaclsee
Defs.” Mot. & Opp. at 28-33; Defs.” Reply at 1B:

The Supreme Court has held that the “committed to agency discretion” exadggtiery
narrow” and stelds agency decisions from judicial reviemly in “rare instances.Citizens to

Pres Overton Park, Inc. v. Volpd01 U.S. 402, 410 (1971) (internal quotation marks and

citations omitted)abrogated on other grounds by Califano v. Sanders, 430 U.S. 99, 105 (1977).

Specifically, the exception applies whestdtutes are drawn in such broad terms that in a given
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case there is no law to applyd:, or “no meaningful standard against which to judge the

agency's exercise of discretiontfeckler v. Chaneyt70 U.S. 821, 830 (198%eealso

Sierra Club v. Jackson, 648 F.3d 848, 855 (D.C. Cir. 20 B matters “committed to agency

discretion,” the Court must dismissyechallenge thereto under Rule 12(b)(6) for failure to state
a claim. SeeJackson648 F.3d at 853-5¢holding that applicability of the “committed to agency
discretion” exception is not jurisdictional question to be decided under Rule 12(b)(1}hleut ra
is properly analyzed under Rule 12(b)(6) for failure to state a claim).

To deermine whether a matter has been committed to agency discretion, the Court must
“consider both the nature of the administrative action at issue and the language etdestf

the statute that supplies the applicable legal standards for reviewing that’a&ez'y of Labor

v. Twentymile CoalCo., 456 F.3d 151, 156 (D.C. Cir. 2006) (quotidrgake v. FAA 291 F.3d

59, 70 (D.C. Cir. 2002))In this case, however, these two considerations seem to pull in opposite
directions. As Defendants point out, theunatof the administrative action at issuthe

decision to issue a loan guarantee — tends to suggest that the agency’s discretion should gover
“Loan applicants depend on the Bank’s speed and reliability, both of which would bg greatl
impaired if everyjoan decision were subject to APA review.” Defs.” Mot. & Opp. at 33.

Although loanguarantee determinations are by no meama level withdecisions not to take
enforcement action, which are and have historically been presumptively unreeigseabla.,

Heckler, 470 U.S. at 821-22, there is certainly reason to think such decisions might best be left to

the Bank’s good judgmenSeeHelgeson v. Bureau of Indian Affairs, 153 F.3d 1000, 1004 (9th

Cir. 1998) (“[T]he question of whether, and in what amount, a government loan should be

afforded is an area of executive action usually resexvadency discretion . . . ;"Dut seeGetty
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v. Fed. Sav. and Loan Ins. Corp., 805 F.2d 1050, 1058 (D.C. Cir. 1986) (holding lending

agency’s assessment of financiegits was not “committed to agency discretion”).
While the nature dfe relevant actioperhaps weighs in favor of nonjusticiability, the
language and structure of the Bank Act suggest othenltigethe statute, moreover, that

governs.SeelLincoln v. Virgil, 508 U.S. 182, 193 (1993)Jongress may always circumscribe

agency discretion . . . by putting restrictions in the operative statuteg;.Heckler, 470 U.S. at
832-33 (even with respect to decisions not to enforce, which are presumedwainéje
“presumption may be rebutted where the substantive statute has provided guidelimes for t
agency to follow in exercising its enforcement powers”) (Marshall, J., comguriThe
provisions of the Bank Act Plaintiffs seek to enforce evince a clear coigralsstent to
protect the interests of domestic industry and domestic emplogees.e.qg.12 U.S.C.
8635(a)(1) (“The Bank’s objective in authorizing . . . guarantees . . . shall be to centoibut
maintaining or increasing employment of Udit8tates workers.”). This goal provides the
agency with aegulatorypolestarand affords the Court a mark by which to evaluate its

determinations. SeeRobbins v. Reagan, 780 F.2d 37, 45 (D.C. Cir. 1985) (“Even Wieza are

no clear statutory guidelisgcourts often are still able to discern from the statutory scheme a
congressional intention to pursue a general goal.”).

In more than one instance, moreover, the statute uses mandatory language in imposing
upon the Bank specific responsibilities wigspect to domestic interestSee, e.g.12 U.S.C. §
635(b)(1)(B)(“Board of Directorsshalltake into account” effects on U.S. industry), 635(¢e)(1)
(“Bank may not extend . . . guarantee” if it determines competition with and injury to domestic
industrywill result), 635a-2 (“Bankshallimplement such regulations and procedures as may be

appropriate to insure that full consideration is given to” likely effects on U.S.tigdusd
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employmenk (all emphases addedThe use of such language “is evidence that Congress

intended that the statute be subject to judicial review.” Beverly Healthh&lR&ervs., Inc. v.

Thompson, 223 F. Supp. 2d 73, 90 (D.D.C. 2088& alscCody v. Cox, 509 F.3d 606, 608,

610-11 (D.C. Cir. 2007)In some respects, at leastese requirementomprise cleaand
specificlaw for the Court to apply. Whether the Bank did or did not conSdimerse effects”
on domestic industry as required by&3b(b)(1)(B)and 635a-2 or whether it did or did not
comply with the notice-andemnent procedures outlined in 8§ 635(e) o), exampleare
patently justiciable questisn

That the Bank Act provides the Court withffecient guidance in determining whether
theBank has conformed to the statute’s requirements does not ataittedly that every
aspect of the loaguarantee determination is justiciable. Indeed, the Bank Act undoubtedly
endows the Bank with significant discretion concerning the balancing of reutigtiors in
making loanguaranteeleterminations.“The mere fact that atatute grants broad discretion to
an agency,however, “does not render the agency’s decision completely nonreviewalile . . .
Robbins, 780 F.2d at 45. Although the statute provides the Court with no guidance in
determining the weight the Bank must afford each factor involved in loan-guaracigergs it

does imposearticularmandatory requamentghat the Court can enforc&ee, e.g.State Farm

463 U.S.at43 (agency’s action arbitrary and capricious where factor Congress ceggéeecy

to cansider was ignored); Pub. Citizen v. Fbtbtor Carrier Safety Admin.374 F.3d 1209,

1216 (D.C. Cir. 2004) (“When Congress says a factor is mandatory, that expresskgsnit
that such a factor is important,” and “an agency’s rule normally is arbitraryagndious if it
‘entirely failed to consider an important aspect of the problefore it.”) (quotingState Farm

463 U.S. at 43)United Mine Workers v. Dole, 870 F.2d 662, 673 (D.C. Cir. 1989) (agency
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defies a “gatutory limitation on [its] authdty” when it ignores mandatory factorY.he Bank
Act makes clear that in weighing the multiple factors involved in makingdoanantee
decisionsthe ExIm Bank must take specific steps to ensure that the interests of domestic

industry are, at the veltgast, placed on the scale. S#eycker's Bay Neighborhood Council,

Inc. v.Karlen 444 U.S. 223, 227 (1980)(ere statute requires agency to “consider” particular
factors, court’s “only role . . . is to insure that the agency has considered [thHosg] Tac
Where as here, a plaintiff seeks to ensure compliance with those specific requirahtexss
sufficinetly stated a claim under the APAIch that 12(b)(6) dismissal is inappropriate.

The Court does not lightly conclude that a provision of a statute that has never pyeviousl
been enforced by a court is judicially enforcealBeit simply because no one has brought a
particular kind of case in the past does not mean thatssutStareverboten. That the scope of
its review is limited to ensurgncompliance with the statute’s specific mandatesreover,
reassures the Court that its decision herenaitlundulyinject the judiciary into th8ank’s
delicate decisionmaking procesa/hile “[e]xtremely narrow review is not . . . conceptually
equivdent to . . . no review at all,” such limited review “may often turn out in practicattetie

be almost no betteMarshall Cnty. Health Car&uth. v. Shalala, 988 F.2d 1221, 1225 (D.C.

Cir. 1993).

C. MERITS

Having found that Plaintiffs have standing ahdtthe Bank’sloanguarantee decisions
are not entirely committed to agency discretion, the Court (at last) turns tofi3lasfaims. In
a nutshell, Plaintiffs allege that the#ir BanKs decision to make the 2011 Commitments to
Air India was arbitary, capricious, or otherwise contrary to law in violation of the APA. More

specifically, they argue thahe 2011 Commitments violated the Bank Act — and, by extension,
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the APA— in three ways. First, Plaintiffs contend that the Bank violated 12 U.S.C. 88§
635(b)(1)(B) and 635a-2 by failing to consider the potential “adverse effects” of the
Commitments on the domestic airline industry and employment. Second, the\ttziietpe
Bank issued the Commitments in violation of 8 635(e)(1), which prohibits the issuance of loan
gualntees “for establishing or expanding production of any commodity for export . . . if the
Bank determines that . . . the extension of such . . . guarantee will cause substantitd inj
United States producers of the same, similar, or competing commoliityThird, they argue
that the Bank violated § 635(e)(7) by neglecting to subject the 2011 Commitments tailaddet
economic impact analysis” and failing to follow the nof&relcomment procedures that must
accompany such arnales. The Court will consider each of these issuggmultimately
concluding that the Ex-Im Bank complied with the Bank Act’s requirements andeasl& that
the 2011 Commitments were neither arbitrary and capricious nor contrawy. to la

1. 88 635(b)(1)(B) and 635a-2

Plaintiffs maintain that the Bankolatedthe Bank Act when it failed to considie
“adverse effects” of the Air India guarantees on domestic airlines and théoyeeg Such
consideration, they argue, is mandated by rslatedprovisions of the Bank Act, 12 U.S.C. 88
635(b)(1)(B) and 635a-2. In relevant part, 8 635(b)(1)(B) provides:
[l]n authorizing any loan oguaranteethe Boardof Directorsshall
take into account any serious adverse effect of such loan or
guarantee on the competitive position of United States industry . . .
andemployment in the United States, and shall give particular
emphasis to the objective of strengthening the competitive position
of United States exporters and thereby of expanding total United
Statesxports.

The pertinent section of 8§ 635asilarly, states:

The Bank shall implement such regulations and procedures as may
be appropriate to insure that full consideration is given to the
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extent to which any loan or financial guarantee is likelyaoehan
adverse effect on industries. and employment in the United
Stateseither by reducing demand for goods produced in the
United States or by increasing imports to the United States.

While these portions of the statute utilize somewhat diffdegguage, both sides appear
to agree that their import is the same: the Bank is required to consider thes adfents of its
loan guarantees on domestic industry and employng&se¢ATA & Delta’s Mot. at 1314;

Defs.” Mot. & Opp. at 36-38. Plaintiffs maintain that the Bank violated both provisions by
neglecting to consider the potential impact of the 2011 Commitments on U.S. airthdzeir

employees._Se&TA & Delta’s Mot. at 1315. Such failure, they contend, rendered the

agency’s decision arbéry and capriciousSee, e.qg.Overton Rrk, 401 U.S. at 416-1{&gency

acted arbitrarily and capriciously because decision was not “based on a k@imsid# the
relevant factor$ and it failed to “follow[ ] the necessary procedural requirementdiijted
Mine Workers, 870 F.2d at 6{dgency acted arbitrarily and capriciously due to “complete
absence of any discussion” of statutorily required element).

Defendard seemto concede that no consideration of the adverse effects of the 2011
Commitments omlomestic industry took place within the confines of Aldeninistrative Record
submitted to the CourtSeeDefs.” Mot. & Opp. at 35-47Instead theyargue that the statutorily
required consideration took place when the Bank established its EIPs and appii¢al tie
2011 CommitmentsSeeid. The first question for the Court, then, is whether it may consider
the EIPs despite their absence from the Administrative Redardeterminingf the Bank
satisfied its statutorgbligations. Concluding that it may, the Court must thexidgevhether
the institution and application of the EIPs sufficed to discharge the Bank'sitidoigy under 88
635(b)(1)(B) and 635a-2. In the end, the Court finds that the Bank’s E&isgy the minimal

obligationimposed by these provisions.
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a. Consideration of EIPs

On November 29, 2011, in response to an Order requiring Defendants to produce “the
entirety of the administrative record relied upon by the [Bank],” Nov. 16, 2011, OrGérN&.
4) at 2 the Bank filed the Administrative Record for its decision to issue the 2011 Commitments
to Air India. SeegenerallyNotice of Rling of Administrative Record€CF No. 18) That
Record, which has been significantly redacted so as to protect Air India’sssusifemation,
seeid. at 1-7, generally consists of the Bank’s evaluation of Air India’s creditworsisia@d of
the aircraft'svalue as collateral.

Defendants do not appear to displRltaintiffs’ allegationthat nothing within the four
corners of that record expressly indicates that the EIPs were appliedAw thdia guarantees.
SeeATA & Delta’s Mot. at 1923. They insist, however, that because the EIPs are the standard
procedures followed with respectdeeryBank transaction, the fact of their application is
implicit in the Board’s vote to approve the commitments and is, indastimed in Plaintiffs’
own pleadings.SeeDefs.” Mot. & Opp. at 46. In additionhé Bank has submitted a declaration
prepared by agency official James Cruse that confirms what¢bedrimplies and Plaintiffs’
themselves alleged: that the EIPs were in fact apmi¢ioe Air India CommitmentsSeeDefs.’
Mot. & Opp., Exh. J (Second Decl. of James Cruse), § 8. Arguing that the Court’s review should
be limited to the AdministrativRecord, Plaintiffs contend that the Court may consider neither
Cruse’s confirmation that the EIPs were applied to the Air India transaatior the EIPs
themselves. Se&TA & Delta’s Mot. at 1923.

The Court, however, has little trouble concluding thenay adjudicate Plaintiffs’
challenge to the EIPs by evaluating the BH&snselvestheir absence from the Administrative

Record notwithstandingFirst, Plaintiffs’ argumenin their recent briefinghat the Bank did not

40



apply the EIPs -and, as a milt, that the Court may not rely on them in evaluating the agency’s
decision —directly contradicts their owprior allegations. Specifically, both Complaints
acknowledge that the EIPs are “the-lBxBank’s means for complying with [its] statutory
obligations” to consider the adverse effects of its guaranteestatethat “all applications are
subject’to the EIPs.SeeATA & Delta’s Am. Compl., 11 63-64 (emphasis added); ALPA’s
Compl., 11 60-61 (emphasis added). Plaintiffs quote directly from the iR are available
online, and even purport to challenge the content of those procedures difeeNTA &
Delta’s Am. Compl., 1 66; ALPA’s Compl.,  63Vhile it might have been preferable for the
Bank to have included the EIPs in the Administrative Record filed with the Courbaticht
Record to more clearly reflect the fact that they were applied to the 2011 Comitsitinesould
defy logic to permit Plaintiffs to base their claims on the Bank’s application offtsd&hd then
argue that the IPs are outside the scope of the Court’s consideration.

Second, the Court may consider Cruse’s declaration to the extent that it coafeiys
that the usual procedures were followed, a historical fact implicit in the AdratinstiRecord
and consistent with Plaintiffs’ own allegations. Although courts’ review of agacton is

ordinarily limited to the administrative recoske, e.g.Florida Power & Light Co. v. Lorion,

470 U.S. 729, 743 (1985), “there is nothing improper in receiving declar#tiansnerely

illuminate[ ] reasons obscured but implicit in the administrative recodlifford v. Pena, 77

F.3d 1414, 1418 (D.C. Cir. 1996) (quoting Clifford v. Pena, 891 F. Supp. 641, 647 (D.D.C.

1995)) (alteration in original). The fact that EIPsrevapplied in the usual manner was
“obscured but implicit” in the Board’s approval of the 2011 Commitmeldts As Plaintiffs’
pleadings demonstrate, furthermore, both the content of the EIPs and the means blyeyhich t

are applied to foreigairline tansactions are “well known to the agency and the partlds.”
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With respect to Cruse’s verification of these limited facts, moreover, the jastfis for
the sacalled “record rule” are simply not implicated. Unlike tip@&t hoaationalizationgor

agency action” that have been rejected by reviewing cd&utington Truck Lines, Inc. v.

United States371 U.S. 156, 168 (1962), both the EIPs themselves and the fact that they had

been appliedvere“actually before the agencyt the time it mad#s decision.Assn of Private

Sector Collsand Unis.v. Duncan, 681 F.3d 427, 441 (D.C. Cir. 20E2e als®verton Park,

401 U.S. at 240. And because the EIPs are publicly available and Cruse’s explanatimon of the
application is consistent with Piffs’ own pleadings, Plaintiffs are by no means unfairly
disadvantaged by the use of the Cruse declaration in this limited capéaitgfar as other

portions of the Cruse declaration or the other declarations submitted by the agssdhe line

from permissible clarification to impermissilgest hoaationalization, the Court does not

consider themSeeEnvtl. Def. Fund, Inc. v. Costle, 657 F.2d 275, 284 (D.C. Cir. 1981).

The Court will look to the Cruse declaration, then, only to confirmtbieaEIPs were
applied in the usual manner to the Air India transactamasfor certain historical facts about the
ElPs,seePart Il.C.1.hi, infra, but not for any discussion or analysis of the Bank’s
interpretations In addition, in the sections thatlow it will look to the content of those EIPs to
determine whether the Bank ran afoul of 88 635(b)(1)(B) and B3@aen itapproved the 2011
Commitments to Air India.

b. EIPsand“Adverse Effects” Requirements

% Nor are Plaintiffs entitled to “take discovery of the Bank’s declarantstamkcisionmakers” under Rule 56(d).
SeeATA & Delta’s Opp. & Reply at 34.The publicly available EIPswhich Plaintiffs quote directlin their
Complaints, seATA & Delta’s Am. Compl., 1 65; ALPA’s Compl., 1 62certainly do not constitute material
“unavailable” to Plaintiffs.SeeFed. R. Civ. P. 56(d). In addition, the@@t is notrelying onthe Cruse declaration
for anything beyond whalaintiffs’ themselves allege. “Without some reason to quefiiarse’s] veracity’
Plaintiffs are not entitled to discovery to “test” his truthfulneBsinning v. Quande508 F.3d 810 (D.C. Cir.
2007)(quotingStrang v. U.S. Arms Control & Disarmament Agen8§4 F.2d 859 (D.C. Cir. 1989)) (internal
guotation marks omitted).
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Having determined that it may consider th€&lthe Court can now proceed to analyze
them in the context of the Bank’s statutory obligations. Again, 12 U.S.C. 88 635(b)(1)(B) and
635a2 require the Bdnto, respectively,take into account any serious adverse effefitof
guaranteespn the comptive position of United States industry. andemployment in the
United States,” 12 U.S.C. 8§ 635(b)(1)(B), and “implement such regulations and procedures as
may be appropriate to insure that full consideration is given to the extent to whildaaaor
financial guarantee is likely to have an adverse effeataustries . . and employment in the
United State$ Id. 8§ 635a-2. Defendants maintain that the application of their EIPs satisfies
these “adverse effects” requirements. BHes at 1(*The purposes of Exm Bank’s [EIPS]
are,”inter alia, “to ensure that all transactions are screened for economic impact impBcation
). Of relevance hergdhe first stage of the EIRxempts fromadditional economianpact
scrutiny those transactions that will rfagsult in the production of an exportable goodd’
Because the Bank does not consider foreign-airline transactions to mesytirtable goods, the
adverse effects of such transactions are not subjected to any furthersang@gesiruseDecl.,

8; ATA & Delta’s First Am. Compl., 11 646; ALPA’s Compl., 11 61-63. The use of the EIPs,
the Bank believesievertheless satisfiéts obligation to consider theativerse effectsof its
transactions

Plaintiffs respond that it is arbitrary and capricie@sxempt from further analysal
transactions that will not produce “exportable goods€eATA & Delta’'s Am. Compl., 1 64-
66 (quoting EIPs at 1-2); ALPA’s Compl., {1 63-(same). The effect of such screens,
Plaintiffs suggest, is that the Bank utterly fails to consider the fadwffects” of those
transactions and, in so doing, fails to comply with the obligations imposed by 88 63®)(1)(

and 635a-2.S5eeATA & Delta’s Mot. at 2526. Alternatively, Plaintiffs challenge the Bank’s
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application of the “exportable good” screethe 2011 Commitments, insisting that, contrary to
the Bank’s position, foreigairline transactiondo result in the production of an “exportable
good”: available daily seatSeeid. at 1516, 26-27 The Court will firstconsider the standard
of review that applies here. Next, it wdlddress Plaintiffs’ challenge to the Bank’s general use
of the “exportable good” screerast, it will reviewtheir alternativeargument concernintpe
application of that scredn foreignairline transactions.
I. “Exportable Good” Screen: Standard of Review

In determining whether the Bank’s decision to limidiepth “adverse effects” analysis
only to those transactions that will result in the production of an “exportable good” is a
permissible construction of 88 635(b)(1)(B) and 6352 Court must first determine how
much deference is owed to the Agency'’s interpretation. Somewhat surprisingly, bieth part
appear to assume thahevroris familiar framework for evaluating an agency’s interpretation of
a statute it achinisters should apply to the interpretation of 88 635(b)(1)(B) and B3&#ected

in the EIPs._8eATA & Delta’s Opp. & Reply at 341 (applying Chevron, U.S.A., Inc. v.

Natural Res. Def. Councilnc., 467 U.S. 837 (1984)); Defs.” Mot. at 35 (same). Chésron

applicability, however, is not a givergeeFox v. Clinton--- F.3d---, 2012 WL 2094410, at *10
(D.C. Cir. June 12, 2012) (“It is clear that ‘not all statutory interpretatiorsgbycies qualify for

[Chevron] deference.”) (quoting Pub. Citizen, Inc. v. U.S. Dep'’t of Health & Human Servs., 332

F.3d 654, 659 (D.C. Cir. 2003)) (alteration in original).

“Deference in accordance wi@hevron . . . is warranted only ‘when it appears that
Congress delegated authority to the agency generally to migsecarrying the force of law, and
that the agency interpretation claiming deference was promulgated in thsexéithat

authority.” Gonzales v. Oregon, 546 U.S. 243, 255-56 (2006) (qubtmigd States v. Mead
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Corp., 533 U.S. 218, 226-27 (2001)). The application of that standard to the EIPs, though, does
not yield a clear answeOn the one hand, the Bank Act authorizes the Ex-Im Bank to
promulgate regulations and specifically instructs the Bank to “implementregalations and
procedures as may be appropriate” to guarantee that it considers the advessefaftect
guarantees on domestic industry and employment. 12 U.S.C. § 635a-2. Congriessitios
the Bank to determine how “adverse effects” should be analgpeidhe EIPs repsent the
considered judgment dfie agency on matters within its area of expertde.Barnhart v.
Walton 535 U.S. 212, 222 (2002) (applying Chevbatause ofinter alia, the “interstitial
nature of the legal question” and the “related expertise digeacy”).

On the other hand, the 2007 EIPs are not the product of “either a anticemment
rulemaking or a formal adjudication, the usual suspects for Cheefenence.”_California

Valley Miwok Tribe v. U.S., 515 F.3d 1262, 1266 (D.C. Cir. 2008); Menkes v. U.S. Dep’t of

Homeland Se¢637 F.3d 319, 345 (D.C. Cir. 201(TINor does Chevron govern an agency

declaration unaccompanied by those procedural safeguards ensuring proper radirenist
practice.”). While the lack of such formality does natatf foreclose the applicability of
Chevronseeid., it is also not entirely clear that the EIPs carry the force of law. Indeed,
might construe the EIPs as non-binding internal guidelines more akin to the ‘tatétigns
contained in policy statemes, agency manualand enforcement guidelines™ that are “beyond

the Chevronpale,” Mead 533 U.S. at 234 (quoting Christensen v. Harris County, 529 U.S. 576,

587 (2000)), than to the kind of formal and binding regulations that are the usual objects of
Chevrondeference.

Fortunately, however, the Court need not determine whether the EIPs merit Chevron

deference because“hold that an agency decision ‘do[es] not fall within Chevronis not. . . to
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place [it] outside the pale of any deference whatgvdfox, 2012 WL 2094410, at *9 (quoting
Mead 533 U.S. at 234(alterations in original) If an agency’s interpretation afs governing
statue isnotentitled to the considerable deference afforded u@tderron,courts stillgive
credit to agency intpretations where such credit is dugeeid. Specifically,consistent with

the Supreme Court’s decision_in Skidmore v. Swift & Co., 323 U.S. 134 (1944), “[t]he weight

[accorded to an administrative judgment] in a particular case will depend upon thegthoess
evident in its consideration, the validity of its reasoning, its consistency wikkr eard later
pronouncements, and all those factors which give it power to persuade, if lackinggower
control.” Mead 533 U.S. at 228 (quoting Skidmore, 323 U.S. at 140) (second alteration in
Mead.

Such considerations counsel in favor of lending significant weight to the int¢igmesa
88 635(b)(1)(B) and 635a-2 set forth in the EIPs. Although they have been amended several
times, the Bank’s EIPs hawexisted in some form since 1979 and thus represent the culmination
of multiple generations of Bank officials’ expertiseeeCruse Decl., Exh. 5 (January 5, 1979
Memorandum). Indeed, the Bank has twice specifically considered the coott#rasilomestic
airlines and found them unsubstantiat&geid., Exh. 10 (“Exim Aircraft Support and Its
Impact on US Airlines,” June 20, 1984) at 12-14; id., Exh. 11 (“Is the ASU Guarantee ‘Too
Cheap?,” Aug. 2, 2011) at 2-3. The particular practice of excluding from further analyses thos
transactions that will not result in the production of an “exportable good,” furtherindself
hardly recent.SeeSecond Cruse Decl., Exh. 6 (Memorandum to the Board of Directors, Sept.
17, 2011) at 3 (proving that the “expable good” screen dates back more than ten yeArs].

most importantly, the question of how “adverse effects” on domestic industry gholyement
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should be identified and weighted is squarely within the category of inquiries ime Eank’s
expertisgouts it in the best position to answer.

Although Plaintiffs contend that the EIPs are not woahgnydeferencdecause they
have changed over time, SR€A & Delta’s Mot. at 2325; ATA & Delta’s Opp. & Reply at 41-
42, any such change does not strip the EIPs of the deference to which they wouldetherwi
entitled. The only changes about which Plaintiffs complain are 1) the Barlkie f provide
notice of and opportunity for comment on its 2007 revisions to the EIPs despite having done so
for two previous revisions and 2) the Bank’s acknowledgement that one of the changes made in
2007 was made in an attempt to remedy an “inconsistency between [the] Paaice and
[its] procedure[s].” SeeATA & Delta’s Mot. at 24-25 (quoting Cruse Decl., Exh. 8 (Mem. to the
Bd. of Directors, Apr. 4, 2007) at 1). Because the Bank has failed to “supply ac@asatysis
indicating that prior policies and standards [were] being deliberately datitamgdese two ways,

Greater Boston Tel. Corp. v. FCC, 444 F.2d 841, 852 (D.C. Cir. 1970) (footnotes omitted),

Plaintiffs contend that the EIPs are unworthy of deference and “arbitrdrgagoricious on their
face.” ATA & Delta’s Mot. at 23.

Neither alleged inconsistency undermines the EIPs’ “power to pers&dadyiore, 323
U.S. at 140, let alone renders them facially invalid. With respect to the Baihkt'e fa follow
the noticeandcomment procedures when it revised the EIPs in 2007, it is important to
emphasize that the Bank was never required to use rasttbesmment in the first placeSeel2
U.S.C. 88 635(e)(7)(F) (“subchapter Il of chapter 5 of Title 5,” which contains thésAf#ice-
andcomment requirementapt “applicable to the Bank”)d. § 635a-Asimilar); see als?ATA
& Delta’s Mot. at 4 & n.2 (acknowledging as much). The Bank’s voluntary decigidnsce

submit tomore formal procedures than were regaiireamending its EIPs do not mean that it
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mustcontinue to do so for all time. Indeed, to so hold would discourage agéoaies

permitting public participation where such participatieas not mandated by statute. And even
if the Bank’s two prior uses of noti@dcomment procedures could be smered a “policy” or
“practice€ from which the 2007 amendments diverged, Plaintiffs have not suggested that they
werein any way “penalize[d] . . . for reasonable reliance on the prior practice.” Easter

Carolinas BroadCo. v. FCC, 762 F.2d 95, 101 (D.C. Cir. 1985).

Nor have they explained how any change effected by the 2007 amendmenrgstiadfect
outcome of their dispute. In particular, the Court does not see — and Plaintiffs do not-sugges
how the small change to the “exportable good” screen prompted by the Bank’s disifcer
“inconsistencybetween practice and procedttdem. to Bd. of Directors, Apr. 4, 2007, could
have affectedoreignairline transactionsThe 2007 EIPs, moreover, are publicly available.

Any material change in policy caused by the 2007 amendments, accordinglyy wa stretch

of the imaginatiora “sub silentid departure from prior practicesSeeFCC v. Fox Tel. Stations,

Inc., 556 U.S. 502, 515 (2009).

The Court, therefore, will proceed afford Skidmoredeference to the interpretation of
the Bank Act set forth in the EIP8ecause it ultimately finds that the EIPs satisfy the
consideration of “adverse effects” required by 88 635(b)(1)(B) and 635a-2 even without Chevron
deference, it need not decide whether such heightened deference is due.

ii. Use of “Exportable Good” Screen

Armed with a standard of review, the Court can proceed to the merits of the question: is
the Bank’s practicef exemptingrom further economitmpact analysis those transactions that
will not “result in the production of an exportable good,” EIP at 1, consistent with 12 U.S.C. 88

635(b)(1)(B) and 635@% As previously discussedgePart I11.C.1,suprg both @arties seem to
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agree thag8 635(b)(1)(B) and 635a-2 should be read to impose &esblgation on the
agency.SeeATA & Delta’s Mot. at 1314; Defs.” Mot. & Opp. at 36-38. Plaintiffs further do
not seem to dispute that that singldigation can be dcharged by a sitginquiry. Indeed,
absent a contrary indication in the statute, the Bank’s choigdie one set of procedures to
satisfy both provisions is certainly a reasonable one. It is almost unthitkab@ongress
would have intended théhe agency be so inefficient as to conduct two separate “adverse

effects” inquiries.Cf. U.S. v.Andrews 600 F.3d 1167, 1174 (9th Cir. 2010) (“[S]tatutes should

not be interpreted to require such inefficiency3plong as the EIPs satisfy both provisions, the
Bank Actgivesno indication that a single inquiry cannot suffice.

Plaintiffs gothis far with the Bank and no farthein arguing that the EIPs fail to
provide for the statutorily required consideration of “adverse effects,” tgtpas$serthat the
agency'’s use of the screens inappropriately rules out whtdgorie®f transactions from
economicimpact scrutinywhich violateghe statuts requirementhatall transactions be
analyzed fo potential “adverse effects.” Plaintiffs insibat this alone rendetke EIPs
inconsistent with 88 635(b)(1)(B) and 635a-2 and, accordingly, arbitrary and cagrici
SecondPlaintiffs contendhat even if the Bank can rule out some transactions from fuller
economicimpact analysis, drawing the liaé¢ those transactions that will result in the production
of “exportable goods” is arbitrary and capricious.

The Bank’s decision to make categorical judgments about the kinds of transactions that
are likely to have advee effects on domestic industagd tolimit fuller analysis of adverse
effects to those kinds of transactiosgntirely consistent with the statute. In fact, multiple
provisions of the Bank Act contemplate swettegorical decisionmakind=or instance, 8 635a-

2’s directive that the ancy “implement such requlations and procedasesay be appropriate
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to insure . . . full consideration” of adverse effects, 12 U.S.C. § 635a-2 (emphasis added),
indicates that the Bank was not merely permitted to develop a policy and make categori
dedsions aboutadverse effects it was expected to do s&ection635(e)(7), which will be
discussed in greatdetail in Part 111.C.3infra, furthermore, provides that certain procedural
requirements apply onhyfijf . .. the Bank conducts a detailembeomic impact analysis.Id. §
635(e)(7)(A)(emphasis added)'hatlanguage conveys Congress’s expectation that such
analyses would not be conducted in every c&ghy else the “if"?

It would beutterly impractical furthermorefor the Bank to reconder its judgment
about the kinds of transactions that are likely to adversely affect domestic yraustr
employment each time it is presented with a application. “[E]ven if a statutory scheme
requires individualized determinations,” the Supreme Clwag emphasized, an agency may
“resolve certain issues of general applicability unless Congress clearbssgp an intent to

withhold that authority.”_Am. Hosp. Ass’n v. NLRB, 499 U.S. 606, 612 (1991). This

presumption confirmghat, unless a statupgovides otherwise, there is no need for an agency
“continually to revisit issues that may be established fairly and efficiethtigugh the

establishment of a general rule or procedure. Lopez v. Davis, 531 U.S. 230, 244i@e013!

guotation omittd) (upholding Bureau of Prisons regulation that categorically excluded some
offenders from its earlyelease program)Given that the Bank receives thousands of
applications each year, idecision to make some categorical judgments about the kinds of
transactions that are “likely to have an adverse effect on industries . . . and eeniaynthe
United States,” 12 U.S.C. § 635aahd to limit indepth economi@gnpact analysis tonly those
transactions is a reasonahlad efficientpolicy choicepermitied by the statuteSeeS. Rep. No.

99-274 at 8 (1986) (“[T]he Committeecegnizes the need for [the Bartk]respond to
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exporters’ requests . . . in a timely and confidential fashion and intends that theripérkent
its adverse economic impact anasyprocedures in a practical and workable fashion. The bill
does not require the Bank to conduct further analysis if it views its existirygadb&dowledge

as sufficient.”)

The EIPs reflecand implementhe Bank’s categorical approach to the considemadf
“adverse effects By instituting a series of screemtended to identify those transactions most
likely to pose a significant risk of “adverse effects,” the Bagkstirgd] that all transactions are
screened for economic impact ingaltions” whilesimultaneously reserving its limited resources
for “those cases that require further economic impact analysis through a morg/extens
process.” EIPs at 1Plaintiffs’ allegation that the screens serve to remove “transactions from
anyconsideration foanyadverse impacts,” ATA & Delta’s Mot. at 28 (emphases in original),
entirely mischaracterizes their operation. WtienEIPs operate to exenggiplications from
more indepth analysis, that does not mean that the Bank did not consider the advetsefeffec
those transactions. Instead, by applying its Bls;Bank reviews all transactions it receives
for potential economic impact.” EIPs at Both the initial decision that resulted in the
institution of the EIPs and their subsequent applicationdiwidual transactionsonstitute
consideration of “adverse effects.”

Drawing the line at those transactions that will result in the production“@&xgortable
good” furthermore was alsd'a reasonable policy choice for the agency to mak&at’l Cable
545 U.S. at 986 (quoting Chevron, 467 U.S. at §4B¢rnal quotation marks omitted)ndeed,
both of the “adverse effects” provisions suppgbeBanKs decisionto focusits “adverse effects”
analyse®n transactions relating to “exportable goodsi'the same sentence that it requires the

Bank to “take into account” the adverse effects of its guarantees on domesticyiaddst
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employment, 8§ 635(b)(1)(B) instructs the Bank gove particular emphasis to the objective of
strengthening the compgte position of United States exporters and thereby of expanding total
United States exports.” 12 U.S.C. 8§ 635(b)(1)(B). While that portion of the statute does not
explicitly use the word “goods,” “exports” similarly connotes physical dbjewmt serices.

Section 635a-2, furthermore, daegressly refer to “goods.” It statést the Bank is to

consider whether its guarantees “[are] likely to have an adverse effect oniesdustrand

employment in the United Statesther by reducing demandrfgoods produced in the United

States or by increasing imports to the United Statkbs 8 635a-2 (emphasis addedjoth §

635(b)(1)(B) and § 635a-2, then, provide textual hooks for the Bank’s focus on “exportable
goods.”

Other portions of the Bank Act also support the Bank’s decision to focus its consideration
of “adverse effectsdn transactions that have the potential to result in the production of
exportable goods. Section 635(e)(1), whidh be discussed in more detail Part 111.C.2,infra,
for exampleprohibits the Bank from extending a “financial guarantee for establishing

expanding production of any commodity for export by any country other than the Utaited, S

if,” among other things, “the Bank determines that the extension of such credéarantgewvill
cause substantial injury to United States producers of the same, similar, oticgmpe
comnodity.” 12 U.S.C. 8 635(e)(Xemphasis added)While § 635(e)(1) is distinct from the
two “adverse effects” provisions, it is simikaiconcerned with the impact of Bank transactions
on domestic industry. Given bate explicit limitation of that provision to transactions that will
result in the production of a “commaodity for export” and the language in 88 635(b)(1)(B) and

635a-2 thatmplies a similaemphasis, the Bank Act as a whole can be reasonably read to focus

52



its concern for domestic industry and employment on those transactions that inxploediele
goods.”

Sincethe application of the Bank’s EIPs constitutes consideratibadvyierse impacts”
and the Bank Act supports — or, at the very least, is not inconsistent thaglBank’sfocus on
transactionshat result infexportable goods the Court concludes that the Bank’s institution and
application of its EIPsatisfiestheagency’s obligations under 88 635(b)(1)(B) and 635a-2.

In reaching such a conclusion, the Court is not untroubled by the possibility of aforeig
airline transaction of such a kind and on such a scale that it would have massive atbatsse ef
on domestic industry and nonetheless fail to qualify for additional economast scrutiny
AlthoughPlantiffs do not press this possibility, its specter has not gone unnofided.case,
however, does not embody such a situation. And, in any everd,the Bak to contemplate
such a transaction, it mightell determine to go forward with an-adepth economiempact
analysis. But regardless, there remaimgnificant external checks on such hypothetical
transactionsCongress not onllgasa recurring opportunity to decline to reauthorize the Bank,
butit alsogets the chance to reviewew commitments of more than $100 million before they
take effect. 12 U.S.C. 8 635(b)(3). Such review means this scenario could only conse to pas
with congressional assent.

Also not passing the Court’s notice is the féwct the effect of thEIPs is to exclude the
vast majority of Bank transactions from in-depth econamigact analysis.SeeATA’s Reply
in Support of Prelim. Inj. (ECF No. 27), Exh. B (2007 GAO Report) at 12 (only .2% of Bank
transactions were subjected tedepth “adverse effects” consideratiduaring fiscal years 2003-
2005). The Bank Act, however, leaves it to the Bank — not the cotatdetermindooth how

the “adverse effects” of a transaction domestic industry and employment ought to be
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identifiedand when a more detailed inquiry is merited. If Congress wishes to make detailed
economickimpact analyses mandaay for a greater percentage-ebr for certain categories of
transactionsit may certainlydo so. As the statute stands, however, the Bank’s obligation is only
to insure that “adverse effects” are considered. Because it finds that tHe BEtgsatisfy that
obligation, the Court may go no further.
lii. Application of “Exportable Good” Screendtle

Although Plaintiffs’ primary focus is on the validity of tB#Ps themselves, they argue in
the alternative that the Bank’s application of the EIPs to foraidime transactions generaly
and the Air India Commitments specificalyvas arbitrary ad capricious. fieyasserthat
“[a]ircraft transactionglo lead to the production of ‘exportable goods’ and ‘commodities’ from
foreign countries -namely, available seat miles and available daily seats.” ATA & Delta’s Opp.
& Reply at 40(emphasisn original). Especially given that the agency has not explained the
justification for its contrary determination, Plaintiffs maintain that interpretingdesable
goods” to exclude available daily seats is inconsistent with the AAt argumenthowever,
fails to overcoméhe plain meaning of “exportable gdaghd the considerable deference owed
to an agency’s interpretation of its own rules.

Neither the Bank Act nor the EIPs define “good,” “commodity,” or “export.” The
ordinary meaning of those terms enqzasses physical objects, such as airplassBlack’s

Law Dictionary (9" ed. 2009) (defining “goods” as “[tJangible or movable personal property

other than money; esp., articles of trade or items of merchandisetipdésinot reach to what are
ordinaily classified as “services,” such as air travigl. (defining “service” as “[a]n intangible
commodity in the form of human effort, such as labor, skill, or advid@Mile Plaintiffs’

suggestion that available daily seats on particular flights coutddpgzable as “exportable
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goods” is perhaps plausible, the contrary interpretatithratthe service airlines provide is not
an“exportablegood” — is just as reasonable, if not more so. Gikierlatitude ordinarily

afforded to agenciesterpretatios of ambiguous terms in their own rulesgAuer v. Robbins,

519 U.S. 452, 462 (1997), the Bank’s interpretation of “exportable goods” to exclude such things
as available daily seats offered on particular flights is certainly reasonable.

Plaintiffs nextsuggest that the Bank’s failure to provide an explanation of why
“exportable goods” does not include available daily seats undermines argndeféreir
interpretation might othanse be due. Such an argument is misdirectéden if Plaintiffs were
correct that the Bank had failed to articulate this position prior to the instant litigaian
allegation that runs counter to their own Complaise®ATA & Delta’s Am. Conpl., T 65;
ALPA’s Compl., 1 62 — courtisave deferred to agencies’ interpretatiohtheir own rules even
when such interpretation is offered only “in the course of litigati@@e&Drake v. FAA, 392
F.3d 59, 68 (D.C. Cir. 2002) (quotiger, 519 U.S. at 461). Where a term is ambiguous, the
ageng’s reading is “fairly supported by” ¢hrule’s textjd., and there is “no reason to suspect
that the interpretation does not reflect the agency’s fair and considegedgaotion the matter in
guestion,”Auer, 519 U.S. at 462, an agency’s interpretation is entitled to deference regardless of
whether that interpretation was proffered prior to litigati@make 392 F.3cat 68. The Bank'’s
interpretation of “exportable good” to exclude available daily seats hitgedl tharks.Given
that Plaintiffs’ own Complaints acknowledge that “thelBxBank does not consider
applications filed by foreign air carriers . . . to involve exports that ‘wslliitan the production
of an exportable good,” ATA & Delta’s First Am. Compl., { 65 (quoting EIPs at 1pAA&
Compl., T 64same)moreoverit is clear that they had “adequate notice” of the Bank’s

interpretation.Drake 291 F.3d at 68.
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2. 8§635(e)(1)

While the two"adverse effectgrovisions, 12 U.S.C. 88 635(b)(1)(B) and 635are
the focalpoint of Plaintiffs’ suit, they are not the only portiarfshe Bank Acon which
Plaintiffs base their claimsWhereas 88 635(b)(1)(B) and 635a-2 merely require the Bank to
consider the impacts of its guarantees on domestic industry (and do not indicate how such
impacts are to be weighed against other considerations), 8§ 635(e)(1) actbadly foe Bank to
approve certain transactions in the interests of domestic industry. That sectidegrovi

The Bank may not extend any direct credit or financial guarantee
for establishing or expanding production of any commaodity for
export by any country other than the United States, itl§a)Bank
determines thahe commodity is likely to be in surplus on world
markets at the time the resulting commodity will first be sold; or
the resulting production capacity is exygetto compete with

United States production of the same, similar, or competing
commodity; and (B) the Bank determines that the extension of
such credit or guarantedll cause substantial injury to United
States producers of the same, similar, or comgetmnodity.

12 U.S.C. 8§ 635(e)(1)ln addition to setting out this twgart inquiry, thestatute also defines
“substantial injury”:
[T]he extension of any credit or guarantee by the Bank will cause
substantial injury if the amount of the capacity for production
established, or the amount of the increase in such capacity

expanded, by such credit or guarantee equals or exceeds 1 percent
of United States production.

Id. § 635(e)(4).

Although Plaintiffs seem to rely less on § 635(e)(1) in their Opposition and Reply,
ATA & Delta’s Opp. & Reply at 35-36 (devoting just a few sentences to § 63p(eh@ir
Motion and Complaint featured the argument that the Bank violated § 635(e)(1) when it
approved the 2011 CommitmentSeeATA & Delta’s Mot. at15-16 ATA & Delta’s Am.

Compl., 1 77-101; ALPA’s Compl., 1 73-9By its own terms, however, 8 635(e)(1) only
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operates to prohibit a guarantee where each of three circumstances obt&muBy &mtee in
guestion is “for establishing or expanding production of any commodity for export,” Batiie
determines either that “the commaodity is likely to be in surplus on world marketstahththe
resulting commaodity will first be sold” or that “the resulting production capaciyxpected to
compete with Unité States production of the same, similar, or competing commodity,” and 3)
the Bank determines that the guarantee “will cause substantial injury to Unitesl Btaducers
of the same, similar or competing commodityd’ § 635(e)(1).Plaintiffs maintain that the Air
India Commitments checked each of these three boxes and, therefore, that tHeegiarare
statutorily impermissibleSeeATA & Delta’s Mot. at15-16. In failing even to consider the
applicability of 8 635(e)(1), they argue, the Bank acted arbitrarily andcaaysly. Seeid.
Plaintiffs’ 8 635(e)(1) claim falta; however, on its first step. The Bank’s EIPs, as
Plaintiffs well know and as was discussedlatail in Part 11IC.1,suprg specifically seek to
identify for further aalysisonly those transactions that “will result in the production of an
exportable good."SeeATA & Delta’'s Am. Compl., 11 64-66 (quoting EIPs aR}t-ALPA’s
Compl., 11 6163 (same) When a transaction is screened atihe “exportable goods” step, the
agency hasffectively determined that § 635(e)(1)’s limitation is not applicable. Plaintiff
identifies and the Court can conceive of no reason why the Bank’s equation of “comsiioditie

with “goods” is not a reasonable interpretation of the statbéz e.qg, The American Heritage

Dictionary, 3d ed(defining“goods” asjnter alia, “commodities”).

In applying its EIPs andcreening out the Air India transactions at the “exportable good”
stageaccordingly, the Banketerminedhat § 635(e)(1) did not bar tlér Indiaguarantees.
For the same reasons that the Bank’s determination that feaglgre transactions do not result

in the production of “exportable goods” waseasonable onseePart I11.C.1.ii, SO too was its
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determination that such transacts do not result in the production“ahy commodityfor
export.” Because the Bank reasonably concluded through the application of itedE P
2011 Commitments would not permit Air India to produaaycommodity for export,” the
Bank’s decision to approve those Commitments did not run afoul of § 635(e)(1).

3. §635(e)(7)

Finally, Plaintiffs claim that the Bk’s approval of the 2011 Commitments violated 12
U.S.C. 8 635(e)(7), which provides in relevant part: “If, in making a determination thisler
subsection with respect to a loan or guarantee, the Bank intends to conduct a detailececonom
impact analysisiosimilar study, the Bank shall” comply with certain enumerated natice
comment procedures. 12 U.S.C. 8§ 635(¢R)Y) Although the statutstates that those notice
andcomment procedures are only requifét the Bank “conduct[s] a detailed economic impact
analysis” and although Plaintifeslmitthat no such analysis was conducted with respect to the
Air India transactions, Plaintiffs nevildless argue th#te Bank violated this portion of the
Bank Act by failing to follow the noticandcomment requirements outlined thereBeeATA
& Delta’s Mot. at 1619. In addition, althouglPlaintiffs’ § 635(e)(7) claim is couched in
procedural terms, Plaintiffsalso attempt to use § 635(e){@)impose a substantive obligation on
the Bank. Fairly construed, their positiappeas to be not just that the Bank was required to
abide by the § 635(e)(7) notieedcomment procedures, but also that §(83&) requireshe
Bank to perform a detailed econonmgpact analysis for eadhansaction it approvesihe Bank
cannot “escape . . . its obligation to provide noice-comment under 8 635(e)(7)” for the vast
majority of its transactions, Plaintiff®otend, “simply by deciding” not to underta&aletailed

economic impact analysisSeeid. at 18.
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The statute, howeverjwgsthe Bank the authority to do just that. By conditioning the
noticeandcomment requirements on the Bank’s decision to condiastailed economic
impact analysis,” $35(e)(7) clearly contemplates that the Bank will not perform such an
analysisfor every transaction it considerBlaintiffs, moreover, point to no other language in the
statute suggesting that this conditional laage was intended to mandate detailed analyses in
every case. Congress could have said, “The Bank shall conduct a detailed econawtic imp
analysis before approving any loanguarantee, and such anatyshall be subject to the
following noticeandcomnent requirements.” It did not do so. Instead, it provided that such
stepswould be required onlyfilf . . . the Bank intends to conduct dadked economic impact
analysis: 12 U.S.C. 8§ 635(e)(7)(Blemphasis added)r'here is a world of difference between
this language and the obligation Plaintiffs seek to impose.

In attempting to evade the statute’s plain import, Plaintiffs rely almost entirédaorah

Navajo SchBd. v. Babbitt, 87 F.3d 1338 (D.C. Cir. 199@eeATA & Delta’s Mot. at 1718;

ATA & Delta’s Opp. & Reply at 36 & n.33That case, howey, is entirely inapposite. The
statute at issue iRamahrequired the Bureau of Indian Affairs to comply with strict formulas in
allocating federal funds to Indian tribeSeeRamah 87 F.3d at 1341-42. The funding
provisions were “drafted . . . mandatory term§There shallbe added . . . contract support
costs whictshallconsist of . . . [and8hallinclude . . .") and forbaglthe Secretary to reduce the
amount of funding for virtually angeason.”1d. (internal citation omittedfjquoting the Indian
Self-Determination Act, 25 U.S.C. 8§ 450(a)(2)(3)) (emphases analterations in original).
Giventhisclear statutory command, the court found that a separate “notwithstanding” clause
neither relieved the BIA of its obligations noommitedits allocation decisions to the agency’s

discretion. Seeid.
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In relying onRamabh Plaintiffs suggest that the “if” in § 635(e)(7)ike the

“notwithstanding” inRamah- shouldnot be read to limit thBank’s obligation to perform
detailed economimpact analyseand comply with the corresponding procedural obligations
for every transaction it approveblo such obligation, however, existed in the first place.
Ramah which turned on mandatory languagat saddled the agency witldafinite obligation,

is thus inapplicable. Nothing in 8 635(e)(7) supports Plaintiffs’ contethatthe Bank is
obligated to perform detailed econonmgpact analysefr every transactianPlaintiffs’ attempt
to transbrm the optional languagd 8 635(e)(7) into a mandatory requirement, therefore, falls
flat.

In the final analysis, although Plaintiffs mount significant and probiraglenges to the
Bank’s procedures both generally and in specific relation to thedadh Commitments, the
Court does not believe the unprecedented step of imdalidkhose procedures or their
application to the Air India transactions is warranted here. It is not fordhe © determine the
advisability of tlese Commitments or to enter the lists on behalf of either domestic airplane
manufacturers or domestic airlines. The Court’s sole role is to determine nihetBank has
acted arbitrarily, capriciously, or in violation of the law. In this case, mnatso find.

V.  Conclusion
For the foregoing reasons, the Court will issue a contemporaneous Order granting

DefendantsMotion for Summary Judgment and denyklgintiffs’ Motions.

/s/ James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: July 18, 2012
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