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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CARE NET PREGNANCY CENTER OF
WINDHAM COUNTY,

Plaintiff,
V. Civil Action No. 11-208ZRBW)

UNITED STATES DEPARTMENT OF
AGRICULTURE, and

THOMAS J. VILSACK,
Secretary of the United States Departme
of Agriculture,

t

N TN o N

Defendants.

)

MEMORANDUM OPINION

The plaintiff, Care Net Pregnancy Centd@rWindham County (“Care Net”), brings this
action against the United States Department of Agriculture (“USDA"jtar®kcretay, Thomas
J. Vilsack, appealing decision of the USDA which allegedly deni€ire Net'eligibility to
obtain a government sponsored loan solely on the bagis]afesire to engage in religious
speech.” Verified Complaint (“Compl.”) at 1. Currently before the Court ardefendants
motion to dismiss, or in the alternative, for partial summary judgment; Care Ketswotion
for summary judgment; and the defendants’ motion for summary judgment. Upon careful

consideration of the parties’ submissidrtae Court concludes for the folking reasas that it

! In addition to the filings already identified, the Court considered the folpaifmissions in rendering its
decision: the Defendantslemorandum in Support of their Motion to Dismiss, or in the Alternativel? &vtial
Summary Judgment (“Defs.” Mot. to Dismiss Mem.”); Care Net’'s Opiposto Motion to Dismiss and Cross
Motion for Summary Judgment (“Pl.’s Mem.”); the Defendants’ R&pgmorandum in Support of their Motion to
Dismiss, or in the Alternative, for Partial Summary Judgment, in OppositiBraintiff's Motion for Summary
Judgment, and in Support of Defendants’ Motion for Summary Judgmens(*“IM3J Mem.”); Care Net's
Consoidated Brief in Reply to its Motion for Summary Judgment and in OppositionfenBants’ Motion for
(continued . . .)
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must grantn part and deny in part the defendants’ motion to dismiss, or in the alternative, for
partial summary judgmengrant in part and deny in part without prejudice the defestdant
motion for summary judgmendeny withoutprgudice Care Net's casmotion for summary
judgment;and remand this case to the USDA'’s National Appeals Division for further

consideration.

. BACKGROUND
A. Statutory and Regulatory Framework
1. The USDA’s Community Facilities Loan Program

The USDA’s Conmunity Facilities Loan PrograffiLoan Program”) makes and
guarantees loans in rural areas with less than 20,000 p&gxegenerally C.F.R. 8§ 1942.1-
1942.50 (2012).[N]ot -for-profit” privateorganizations are among the entities eligfblethe
Loan Program.ld. § 1942.17(b)(1)(ii). Loans may be used for “water or waste disposal” as well
as ‘other essential community facilities providing essential service primanily &b residents
and rural businessésid. § 1942.17(d)(1)(i). Essential community facilities are those public
improvements requisite to the beneficial and orderly development of a commundteopen a
nonprofit basis,” including, among other things, “[h]ealth services,” and “[clomgsatial, or
cultural services.”ld. § 1942.17(d)(1)(i)(B).

In determiningan applicant’ligibility for theLoan Program, the USDA may conduct a
“preapplication” review Seeid. 88 1942.2(a), 1942.17(c)(2)This process entails a
preliminary review of certain materials to determine whetihempplicant may be eligible, and

is intended to avoid unnecessary expenditures by applicants whose ineligéilibe

(. . . continued)
Summary Judgment (“Pl.’s Opp’n”); Defendants’ Reply Memorandum in Stupptreir Motion for Summary
Judgment (“Defs.” MSJ Reply”); and the AdministratRecord (“A.R.”).



determined at an early stage.” B&MSJ Mem. at 2. Applicants who successfully complete the
preapplication stage must then submit a final application for fundBeg7 C.F.R. § 1942(2).

“If at any time prior to loan approval it is decided that favorable actiomwailbe taken
on a preapplication or application, the [USD#]l notify the applicant in writing of the reasons
why the request was not favorably considered,” and of theepsafor administrative reviewd.
§ 1942.2(d). Administrativappeals of “adverse decisiongider the Loan Prograare
governed by the procedures set forth at “7 C.F.R. part 11.” Id. § 1900.53. thisdegulation,
USDA “program participantshallseek review of an adverse decision before a Hearing Officer”
of theUSDA'’s National Appeals Division (“Appeals Division”pfior to seeking judicial
review.” Id. 8 11.4b) (emphasis added3ee als& U.S.C. § 691) (“Notwithstanding any
other provision of law, a persaallexhaust all administrative appeal procedures established by
the Secretarjof the USDA]or required by law before the person may bring an action in a court
of competent jusdiction against—-1) the Secretary; (2) the [USDA]; or (@) agency, office,
officer, or employee of the [USDA].” (emphasis added})the Hearing Officerssues an
adverse decision, the program participanty seek further review by the Director [ibie
Appeals Division] . . . prior to seeking judicial review,” but is not required to do so. 7 C.F.R. §
11.2(b)(emphasis added).

2. Regulations Governinghe USDA'’s Funding of Faith-BasedOrganizations

The USDA implemented regulations in 2004 setfongh “USDA policy regarding equal
opportunity for religious organizations to participate in AS&sistance programs for which
other private organizations are eligible.” 7 C.F.R. 8§ 16.I[apse regulationgrovide that

[a] religious organization is iglible, on the same basis as any other eligible

private organization, to access and participate in USDA assistance psogram

Neither the Federal government nor a State or local government redgividg
assistance shall, in the selection of service peygiddiscriminate for or against a



religious organization on the basis of the organizasiaeligious character or
affiliation.

Id. 8 16.2(a). The regulations further state theit religious organization that participates in
USDA assistance programslivetain its independence and may continue to carry out its
mission, including the definition, practice, and expression of its religiousHklief § 16.2(b).

The USDA's regulations do, however, impose limitations on funding provided to
religious organizations. To begin with, “[a] religious organization” may “not \&BAJdirect
assistance to support any inherently religious activities, such as wosdigipus instruction, or
proselytizatiori. 1d. Moreover,

[0o]rganizations that receive direddlSDA assistance under any USDA program
may not engage in inherently religious activities, such as worshipjoredig
instruction, or proselytization, as part of the programs or services segpuath

direct USDA assistancdf an organization conducts du activities, the activities
must be offered separately, in time or location, from the programs dceserv
supported with direct assistance from USDA, and participation must be voluntary
for beneficiaries of the programs or services supported with stegtt dssistance.

Id. 8 16.3(b). The USDA regulations also contain specific provisions governing thefusdof
for building acquisition, construction, and rehabilitation by religious organizations:

Direct USDA assistance may be used for the aduisi construction, or
rehabilitation of structures only to the extent that those structures areawsed f
conducting USDA programs and activities and only to the extent authorized by
the applicable mrgram statutes and regulatiori3irect USDA assistancaay not

be used for the acquisition, construction, or rehabilitation of structures to the
extent that those structures are used by the USDA funding recipients for
inherently religious activities.Where a structure is used for both eligible and
inherentlyreligious activities, direct USDA assistance may not exceed the cost of
those portions of the acquisition, construction, or rehabilitation that are
attributable to eligible activities in accordance with the cost accounting
requirements applicable to USDAIfds. Sanctuaries, chapels, or other rooms
that an organization receiving direct assistance from USDA uses as its grincip
place of worship, bwever, are ineligible for USDAunded improvements.

Id. § 16.3(d)(1).



B. Factual and Procedural Background

Thefollowing facts are undisputedCare Net is “a small neprofit organization which
operates a pregnancy resource center in Brattleboro, Vermont, where it prdaskes and
services to both pre-natal and posatd women in need.” Compl. § 1. it a selfdescribed
“Christ Centered ministry that offers information, referrals and hopeuag/women (and men)
who find themselves involved in an unplanned pregnancy,” with the goal of “inspir[ing its]
clients to make healthy life style decisions thiaectly affect the future[.]” A.R. at 000117.
Care Net seeks to “minister[] to women, men and families in the same way that Christ
ministers.” Id. Its services include pregnancy tests, education, counseling, parentsggclas
and baby suppliesld. The organization “does not perform, recommend or refer for abortion.”
Id.

On December 13, 2010, Care Net’'s Executive Director, Elizabeth Chechile, wetter a |
to the USDA'’s Rural Developmefitenter‘to inquire aboufthe] Community Facility [Loan]
Program.” Id. at 000102. Ms. Chechile explained that Care Net was “attempting to puachase
property of [its] own” in Brattleboro, Vermorn use as a permanent facility, and expressed
interest in obtaining a USDA loan to help finance the purchadeemvation of the property.

Id. The buildingthatCare Net was considering purchastrequire[d] extensive work to bring it
up to code and functionality,” whialkias estimated to co&ibout $100,000.”"Id. Along with

her letter, MsChechile enclosed cas of Care Net’s bichure, its bylaws, articsef
associationand related documentatioid.

Care Net’'s brochure made clear that the organizationided both ecular and religious
servies. For instance, stated that Care Net*tearn to Earn” protgam “rewards a pregnant

client (and her partner) with baby and mommy care necessities for pantigipes series of



classes to help prepare theon motherhood (and fatherhood),” and that cliéptsticipatd] in

a parenting class and a Bible studyd: at 000117.The “Post Abortive Teaching and Healing”
progam was described as “a bible centered progm@dasigned to “enable[] women to process
their abortionrelated experienceand emotions with the goal of healing and recovelg.” And
the “Why Am | Tempted?” training “encourages people of all ages to build healthypnslaips
by saving sex for marriage d.

Following aconversation with a representative frdm USDA Rural Development
Center Ms. Chechile sent the USDA another letter, on January 14, 2011, providing further
explanation of Care Net's programSeeid. at 000103. Regarding the Learn to Earn program,
Ms. Chechile statethat Care Net “sometimes will adjust the program slightly to fit [its clients]
needs,” e.g., by “substitut[ing] some extra Parenting Classes in for someBibln&Study
Classes.”ld. Apart from these “slight adjustments,” however, Care Net generally adloated t
programs’ requirementdd. Ms. Chechile added that althoutjtihe Learn to Earn Program
[was] by far [CareNet’s] most popular,” it was “not [its] only focusId.

On January 14, 2011, representativemn Care Net and theéSDA Rurd Development
Centerheld a meetingSeeid. at000159. The USDA representatstatedthat in light of
USDA's “faith-based regulations,” and given Care Net's desire to hold religious classes in the
building for which it sought federal funding, its loan request would have ‘tddszred for
eligibility before proceeding.ld. The USDA Rural Development Centlussought guidance
from the USDAOffice of General Caosel onwhether thdJSDA'’s faith-basedegulations
precluded Care Net'’s eligibility fgrarticipation in thd.oan Program.Seeid. at 000099-

000100.



In amemorandum dated May 5, 201ie tUSDAOffice of General Counsel concluded
thatproviding a loan to Care Net for the purpose of purchasing and renovating the faiséd
“significant Constitutional issu¢'sand that Care Net consequently was “not eligible to
participate” in the Loan Progranid. at 000098. In reaching this conclusion, the Office of
General Counsel determined that providing the loan to Care Net would violate thésEstabt
Clause of the First Amendment because “religious education [would] be conducted in the
building that [would] be renovated with [Loan Program] funds,” and because the “projedt woul
require extensive monitoring to ensure that Care Net . . . was using the eehnowvidding for a
secular purposefesulting in arfexcessive government entanglement with religiolal.” at
000097-000098The USDA Rural Development Centéen informed Ms. Chechile, by letter
dated May 16, 2011, that “Care Net . . . was not found eligible to participate in the Community
Facility [Loan] Program.”ld. at 000088. The letter explaid that “[t]he FaitiBased Eligibility
Factors could not be met, based on Constitutional issues with potential excessimengova
entanglement with religion.ld.

After learning of the USDA'’s adverse determination, Ms. Chechile informed $imsA
Rural Development Center on June 13, 2011, that Care Net changed the rules for the Learn t
Earn program byotrequiring Bible study classes, and by eliminating the rewards given to
individuals who participated in such class&geid. at 000156. Then, dug atelephone
conversation on June 14, 2011&8DA representativéold Ms. Chechilghat Care Net “could
be eligible for the [Loan P]Jrogram . . . if they moved any religious educatiosepaaate
location” from the building that would be purchased and renovatedaed#ralfunds. Id. at

000154;see alsad. at 000228-000229. Ms. Chechile, however, did not believe that moving




Care Net'’s religious education progratos separate locatidwould be an option.”ld. at
000154.

Care Nethenadministraitvely appealed the USDA’s May 16, 2011 denial letter to the
Appeals Division, id. at 000015-000025, allegthgtthe “Establishment Clause . . . does not
preclude Care Net from participating in USDA progran,’at 000017, and that “[t]he
agency'’s actins constitute a violation of Care Net’s constitutional rights under the First
Amendment, the Equal Protection Clause, and the Due Process Claua&)0@D18-000019.

A hearing was held on the matter on July 21, 2(8deid. at 000056. During the
hearing,Care Netconfirmed that iintended to offer both religious and secular services in the
same saces in itproposed facility.SeeTranscript of NAD Hearingjuly 21, 2011 (*Hr'g Tr.”)
at165:1-3 [ECF No. 14-3] ("We have a room, and it's being dsedecular activities and it's
being usedor religious activities|.]”);see als®A.R. at 000228 (Affidavit of Ms. Chechile)
(“Bible classes will be offered in the same spaces that pregnancy andngaodadses are
offered in.”).

On September 26, 201the Hearing Officeissued an Appeal Determination upholding
the USDA's decision finding Care Net ineligible for participatiotha Loan ProgramSee
A.R. at 000065-000071. In contrast to the May 16, 2011 denial lettéfigtmeng Officer based
his decision not on “Constitutional issues” associated with providing a federal loarstt€&,
but onCare Net failure to satisfy the faithbased eligibility” requirements of théSDA
regulations.Id. at 000066.Specifically, he found that becaudbe proposed structure will be
used for both eligible and inherently religious activities)dl becausthe USDA regulations
prohibited the agency from providing “direct program assistance to fund the portian of t

building that [Care Net] intend[ed] to use for the ineligible purposes,” the USA tarrect to



determine it [could not] use direct program assistance to fund the completetacgarsl
renovation of the proposed structure as requested by’ CarddNat.000070. He further
concluded that @re Net had “not satisfactorily shown that the amount of direct USDA agdstan
requestedloes not exceed the cost of the proposed acquisition and renovation attributable to
eligible program activities.d. In light of these conclusions, the HearingiGdf deemed it
unnecessary taddress “the question of whether the [USDA] can use direct . . . assistance to fund
the proposed structure if participation in inherently religious activitiedwxiad at the facility
are mandatory for beneficiariesld.

Care Nethen instituted this action challenging the USDA'’s decision on November 22,
2011. Its complaingets forth eigt counts. Count | asserts that the defendants misapplied 7
C.F.R. § 16(d)(2) in findingare Net ineligibldor participation inthe Loan Program, and
appears to be brought pursuant to the Administrative Procedure Act (“APA”), 5 U.S.C. § 702
(2006). SeeCompl. 11 4, 34-58Count Il asserta violation of Care N& First Amendment
right to engage in religious speecBeeid. 11 5967. Count lll asserts a violation of the
Religious Freedom Restoration Act (“RFRA”), 42 U.S.C. § 2000bb (20Bégid. 11 6874.
Count IV asserts a violation of Care Net's right to free exerciseigfaelunder the First
Amendment.Seeid. 1 7581. Count V asserts a violation of Care Net'’s right to due process
under the Fifth AmendmenGeeid. 11 8295. Count VI asserts a violation of Care Net's right
to equal protection under the Fifth Amendme8eeid. 1 96109. Count VIl asserts thtte
USDA's denial of a loan on the basis of religious speech violated the Fair Housing Act, 42
U.S.C. § 3605 (2006)Seeid. 11 116115. And Count VIII asserts thtdte USDA'’s denial of a
loan on the basis of religious speech violated the Equal Credit Oppprani(“Credit Act”),

15 U.S.C. § 1691 (2006)Seeid. 11 116120.



The defendants have now filed a motion to dismiss pursuant to Federal Rules of Civil
Procedure 12(b)(1), 12(b)(5), and 12(b)(6), or in the alternative, for partial syrjudgment,
aswell as a separate motion for summary judgment. Care Net has filed anotss for
summary judgment.

[I. STANDARD S OF REVIEW
A. Rule 12(b)(1) Motion to Dismiss
When adefendant moves for dismissal under Rule 12(b)(1), “the plaintiér[s] the

burden of proving by a preponderance of the evidence that the Court has sultgrct mat

jurisdiction.” Bitonv. Palestinian Interim Seftov’t Auth., 310 F. Supp. 2d 172, 176 (D.D.C.

2004);seeLujan v. Defenders of Wildlife, 504 U.S. 555, 561 (199&)court considering a Rule

12(b)(1) motiormust “assume the truth of all material factual allegations in the complaint and
‘construe the complaint liberally, granting [a] plaintiff the benefit of akiahces that can be

derived from the facts alleged.Am. Nat'l Ins. Co. v. FDIC, 642 F.3d 1137, 1139 (Dir.

2011) (quoting Thomas v. Principi, 394 F.3d 970, 972 ([Ti€.2005)). However,“the district

court may consider materials outside the pleadings in deciding whether to gratiratm

dismiss for &ck of jurisdiction.” _Jerome Stevens Pharm., Inc. v. FDA, 402 F.3d 1249, 1253

(D.C.Cir. 2005) (citing_Herbert v. Nat'l Acad. of $:i974 F.2d 192, 197 (D.C. Cir. 1992)).

B. Rule 12(b)(6) Motion to Dismiss

A Rule 12(b)(6) motion tests whether the coanpi “state[s] a claim upon which relief
can be granted.” Fed. R. Civ. P. 12(b)(6). “To survive a motion to dismiss [under Rule
12(b)(6)], a complaint must contain sufficient factual matter, acceptiedeago ‘state a claim to

relief that is plausiblen its face.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotidel!

Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A claim is facially plausible “when the

10



plaintiff pleads factual content that allows the court to draw [a] reasondéterine that the
defendant is liable for the misconduct allegetli’ (citing Twombly, 550 U.S. at 556). While
the Court must “assume [the] veracity” of any “welikéaded factual allegations” in the
complaint, conclusgrallegations “are not entitled to the asstiompof truth.” Id. at 679.
C. Summary Judgment in an APA Case

“Summary judgment is the proper mechanism for deciding, as a matter of lalwewhet
an agency action is supported by the administrative record and consishetiietPA standard

of review.” Loma Linda Univ. Med. Ctr. v. Sebelius, 684 F. Supp. 2d 42, 52 (D.D.C. 2010)

(citing Stuttering Found. of Am. v. Springer, 498 F. Supp. 2d 203, 207 (D.D.C.288@&)also

Richards v. INS, 554 F.2d 1173, 1177, 1177 n.28 (D.C. Cir. 1977). But duelitaited role of

a court in reviewing the administrative record, the typical summary judgtenrdards set forth

in Rule 56(c) are not applicabl&tuttering 498 F. Supp. 2d at 207. Rather, “[u]nder the APA, it
is the role of the agency to resolve factual issues to arrive at a decisiorstigtasted by the
administrative record, whereas ‘the function of the district court is tondetemhether or not as

a matter of law the evidence in the administrative record permitted the agencyetthmak

decison it did.” Id. (quotingOccidental Engj Co. v. INS 753 F.2d 766, 769 (9th Cir. 1985)).

In other words, “when a party seeks review of agency action under the APA tthot jdidge
sits as an appellate tribunal,” and “[t|he ‘entire case’ on revseavguestion of law.Am.

Bioscience, Inc. v. ThompspA69 F.3d 1077, 1083 (D.C. Cir. 2001) (footnote and citations

omitted).
The APA provides a “default standard”jatlicial review of agency actionshen a
statute does not otherwise provide one: “A court must set aside agency actiontd beds

‘arbitrary, capricious, an abuse of discretion, or otherwise not in accordahdewit Tourus

11



Records, Inc. v. DEA259 F.3d 731, 736, 736 n.10 (D.C. Cir. 2001) (quoting 5 U.S.C. §

706(2)(A)). “The *arbitary and capricious’ standard of review as set forth in the APA is highly
deferential,” and the Court must therefore “presume the validity of agetiog.4&cAm. Horse

Prot.Ass’n v. Yeutter, 917 F.2d 594, 596 (D.C. Cir. 1990). Although the “court is not to

substitute its judgment for thaf the agency],] . .the agency must examine the relevant data
and articulate a satisfactory explanation for its action[,] including@nied connection between

the facts found and the choice maddévotor VehicleMfrs. Ass’n v. State Farm Mut. Auto. Ins.

Co., 463 U.S. 29, 43 (1983) (citations and quotation marks omitted).
[ll. ANALYSIS

A. Standing

Although the defendants initially moved to dismiss Care Net's claims for tnyerend
declaratory relief for lack adtandingseeDefs.” Mot. to Dismiss Mem. at 24-26, they now
concede that Care Net has met its burden to demonstrate Article 11l steaDdiag,MSJ Mem.
at 13. Nevertheless, becauseli@tjfederal courts are under an independent obligation to
examine tleir own jurisdiction,”andbecause “standing ‘is perhaps the most importajthef

jurisdictional] doctrines,” FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 231 (1990) (quoting

Allen v. Wright, 468 U.S. 737, 750 (1984)), t@eurt must assess whether Care Net possesses

Article 11l standing.
“‘“The irreducible constitutional minimum of standing contains three elementsjyty)-in

in-fact, (2) causation, and (3) redressabilityiNat'| Ass’n of Home Builders v. EPA, 667 F.3d

6, 11 (D.C. Cir. 2011) (quoting Ass’n of Flight Attendants-CWA v. U.S. Dep't of Transp., 564

F.3d 462, 464 (D.CCir. 2009). * Thus, to establish standing, a litigant must demonstrate a

‘personal injury fairly traceable to the [opposing party’s] allegedly unleednduct and likely

12



to be redessed by the requested reliefld. (citation omitted). And “[t]o estabkh

organizational standing, [Care Net] musliege[] such a personal stakethe outcome of the
controversy as to warrant the invocatiof federaicourt jurisdiction; that is, it must

demonstrate that it hasuffered injury in fact, including [s]Juch concrete and demonstrable injury
to the organizatios activities—with [a] consequent drain on the organization’s resources—
constitut[ing] . . more than simply a setbatik the organization’s abstract social interest$d”

(quoting_ Nat’'| Taxpayers Union, Inc. v. United States, 68 F.3d 1428, 1433 {.A995).

Care Netlaims that it has been “individually harmed” ttwe USDA'’s decision denying
it eligibility for the Loan Progranand it“seeks declaratory and injunctive relief for the benefit
of its own current and future [loan] applications to [the] USDA.” Pl.’s Mem. at 5 &Ihltas
submitted an affidavit from Ms. Chechile stating that if “the Court ordeg42JSDA] to allow
Care Net to apply for participation in the [Loan Program] on the same basis adigionge
applicants, Care Net intends and is likely to apply for assistance from the [laggam] for the
Birge Street property, if it is still avaliée, or for another property in Brattleboro, [Vermort,]
the Birge Street property is no longer available.” Pl.’s Mem., ExhiBit.(j C (Affidavit of
Elizabeth Chechile) 1 22.

The Court finds Care Netallegations sufficient to demonstrate a “paedcstake”in the
outcome of this case that is “fairly traceable” to the USDA’s decision dgi@ane Net's
eligibility for the Loan Programindeed, if the USDA'’s decision standzre Net will either
have to change the way it administers its ®wiorremain ineligible to apply for thieoan
Program. Afavorabledecision from this Court, moreover, wouktiress Care Net's injury by
removing thanitial barrier precluding its eligibilityor participation inthe Loan Program, thus

allowing Care Net to pply for USDA assistarecfor a prgerty in Brattleboro that it intends to

13



use as its permanent facility.hus, the Courdgrees with the parties thaare Net has standing
to pursue its claims for injunctive and declaratory relief.
B. Conceded Arguments
The defendants raised several arguments in their briefs that Care Méhbasnplicitly
or expresslyonceded.First, Care Net does not dispute the defendants’ arguments that sovereign
immunity bars all of Care Net's damages claims, except thoseeabsader th€reditAct, and
thatCare Net has failed to state a procedural due process &aengenerallPl.’s Mem; Pl.’s
Opp’n. Thedefendants’ motion to dismiss these claims is therefore granted as abnSede

Lewis v. District of ColumbigaNo. 10-5275, 2011 WL 321711, at *1 (D.C. Cir. Feb. 2, 2011)

(per curiam)“It is well understood in this Circuit that when a plaintiff files an opposition to a
dispositive motion and addresses only certain arguments raised by the defendant, aycourt m
treatthose arguments that the plaintiff failed to address as cont¢dgdoting Hopkins v.

Women'’s Div., Gen. Bd. of Global Ministries, 284 F. Supp. 2d 15, 25 (D.D.C. 28/08)98 F.

App’x 8 (D.C.Cir. 2004). Second, Care Net expressly concetias itis not pursuing any
claims against Secretary Vildain his individual capacityegPl.’s Mem. at 910, so the
defendants’ motion to dismiss is grantedto the Secretagn this ground as well.
C. Exhaustion

The defendants mover dismissal or partial summary judgment a€tre Net’s claims
under the RFRA, the Free Exercise Claokthe First Amendment, ti@redit Act andthe
substantive component of the Due Process Clause of the Fifth Amendment on the ground that
Care Net failed to exhaust its ammstrative remedies ase these claims SeeDefs.” Mot. to

Dismiss Mem. at 9.

14



Under the exhaustion doctrine, “[a] party mfistt raise an issue with an agency before

seeking judicial review.”Tesoro Ref. & Mktg. Co. v. FERC, 552 F.3d 868, 872 (D.C. Cir.

2009) (citation omitted). “Broadly speaking, the doctrine of exi@musif administrative
remediesserves the twin purposes of protecting administrative agency authority and pgomoti

judicial efficiency.” Ass’n of Flight Attendants-CWA Whaq 493 F.3d 155, 158 (D.C. Cir.

2007) (quotingMcCarthy v. Madigan503 U.S. 140, 145 (1992)). kfisures that agencies

and not the federal courtake primary responsibility for implementing the regulatory
programs assigned by Congrésil. “Where Congress specifically mdates, exhaustion is
required. But where Congress has not clearly required exhaustiod, jsdicial discretion

governs.” EEOC v. Lutheran Soc. Servs., 186 F.3d 959, 963 (D.C. Cir. 1999) (quoting

McCarthy, 503 U.S. at 144).
CareNet’s claimsin this casaresubject tathe statutoryexhaustion requirement of 7
U.S.C. § 6912(e), which provides that:
Notwithstanding any other provision of law, a persehall exhaust all
administrative appeal procedures established by the Secfetahe USDA] or
required by law before the person may bring an action in a court of competent
jurisdiction against-
(1) the Secretary;
(2) the [USDA]; or
(3) an agency, office, officer, or employee of the [USDA.

See alsMunsell v. USDA, 509 F.3d 572, 581 (D.C. Cir. 2007) (holding that “§ 6912(e)

establishes a mandatory, but nonjurisdictional, exhaustion requir&mdhiraiant tothis
statutory provisionthe USDA hasmplemented regulations directitigat “program participants
shallseek review of an adverse decision before a Hearing Officer pApipeals] Division . . .

prior to seeking judicial revieww 7 C.F.R. 8§ 11.2(b) (emphasis added).

15



As the defendants point oggeDefs.” Mot. to Dismiss Mem. dt1-12, wo circuit courts
of appealdave imposed a requirement‘@fsue exhaustion(i.e., that administrative remedies
be exhausted specifically as to each issu@yoceedings before the Appeals Divisioge s

Ballanger v. Johanns, 495 F.3d 866, 868-871 (8th Cir. 2007); Mahon v. USDA, 485 F.3d 1247,

1254-57 (11th Cir. 2007). In so holding, the Eighth and Eleventh Circuits invoked the reasoning
of Sims v. Apfel, 530 U.S. 103 (2000), where the Supreme Court explained:

[R]equirements of administrative issue exhaustion are largely creatustdudé

[or regulation]. . . . [However,] we have imposed an issxlgaustion requirement

even in the absence of a statute or regulation. The. basis for a judicially
imposed issu@xhaustion requirement is an analogy to the rule that appellate
courtswill not consider argumentsot raised before trial courts. . [C]ourts
require a@ministrative issue exhaustion as a general rule because it is usually
appropriate uner an agency’s practice foontestants in aadversary proceeding
before it to devap fully all issues there.But, . . . the desirability of a court
imposing a requirement of issue exhaustion depends on the degree to which the
analogy to normal adversarial litigation applies in a particular administrative
proceeding.Where the parties are expected to develop the issues in an adversarial
administrative proceeding, it seems to us that the rationale for requirireg issu
exhaustion is at its greatest. . . . Where, by contrast, an administrativedgrgcee

is not adversarial, we think the reasons for a court to require issue exhaustion are
much weaker.

Id. at107-109 (internal citations, quotation marks, and alterabamtted). Applying Sims both
circuits found thatathough the USDA regulations do not expressly require issue exhaustion,
“[t] he regulations that describe the hearings and review process before the tUSDA s
suggest that the review process is adversarial and that issue exhaustion shequd &

Ballanger, 495 F.3d at 86%ccordMahon, 485 F.3d at 1256 (The Appe8&livision’s

“procedures provide an adversarial system in which parties are given adf@diaopportunity
to make their arguments and present evidence, and, as a corollary, to attempengehiad
arguments andvidence presented by the [USDA4s such, the adversarial nature of the

administrative proceedings counsel against allowing [the plaintifiise new arguments that
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were not raised during the course of their administrative appeal or dueiiyrector Review

phase.”). Because this Catfinds the reasoning @allangerand_Mahon persuasive, and given

that Care Net challenges neither ffmeindness of those decisions nor the defendants’ reliance on
them see generallf?l.’s Mem.; Pl.’s Opp’n, the Coulikewisedeems itappropriate to impose

an issue exhaustion requirement in this case. Accordi@glg Net will be precludeddm

raising any issue before this Court that it failed to raise before thealspperision.

In Care Net’s initial appeal to thepfdeals Division, ibssertedhat the “Establishment
Clause . . . does not preclude Care Net from participating in USDA programs,” A.R. at 000017,
and that “[tlhe agency’s actions constitute a violation of Care Net's adrestil rights under
the First Amendment, the Equal Protecti@ause, and the Due Process Clausk 4t 000018-
000019. CareNet then filed &Memorandum of Law regarding why the Agency’s decision is
contrary to its own regulations, the Constitution and the Fair Housing Attdt 000213. This
memorandum arguedtiat(1) the USDA “[f]ailed to [f]ollow its [o]wn regulations,id. at
000216-000218; (2) thedSDA'’s Loan Program “[d]oes [n]ot [v]iolate the Establishment
Clause,’id. at 000218-000223; (3he “[d]enial of a [lJoan to Care Net [b]ased on the [r]eligiou
[n]ature of Care Net'’s [s]peech is a [v]iolation of the Free Speech Clause ofghe Fi
Amendment,” id. at 000223-000224; (4) the “[d]enial of a [lJoan to Care Net [w]hile [gjcant
[lJoans to [o]ther [s]ubstantially [s]imilar [o]rganizations is a [Witton of Care Net's [e]qual
[p]rotection [rlights,”id. at 000224-000225; and (5) the “[d]enial of a [lJoan to Care Net to
[rlenovate [t]heir [s]helter [b]ecause of the Bible [c]lasses [t]hat [nf]laké [p]lace in the
[s]ame [b]uilding is a violation ahe[Fairf] Housing Act,” id. at 000225. When the parties
appeared before the Hearing Officer for a prehearing conference, Care Nelichdki that it

intended to argue at the upcoming heativeg the USDA'’s actions violated the Free Exercise
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Clause SeeTranscript oiNAD Prehearing Conference, June 30, 2011 [ECF N@]B417:13-
22; 18:16-19:4; 20:5-16. However, at the heardgre Net maintained that the USDA'’s
decision was “wrondpor six reasons™—none of which entailed the Free Exercise Cla&se
Hr'g Tr. at 27:13-28:2 (arguing that the USDA'’s decisfdpwas“not required ly the
EstablishmenClause?’ (2) was “contrary tdhe Free Speech Clalsé3) violated“the Fair
Housing Act”; (4) violated “thé&qual Protection Clause(%) was “contray to the [USDA]'s
own regulations”; and (6) misapplied a USDA regulation “to a loan application when that
regulationonly apples to applications for grants”). Th@&are Net neveexplicitly advancd
claims under the RFRA, the Free Exercise ClauseCtadit Act, or the substantive component
of the Due Process Clause during the administrative proceedings before tlaés Appision.

To be sure, the Circuit hascognized thatexhaustion may be excused” in some
situations, namely,if‘delaying judicialreview would cause irreparable injury, if the agency is
not competent to address the issue or to grant effective relief, or if furthait irgn
administrative remedy would be futileChag 493 F.3d at 159. But Care Net does not invoke
any of thesé' ordinary exceptions to exhaustjdii Tesoro Ref 552 F.3d at 873 (citation
omitted). Insteadjt opposes the defendants’ exhaustion argument on four grogetd,’'s
Mem. at 6, none of which the Court finds persuasive.

First, Care Netontendghatexhaustion does not apply becaltbe Hearing Officer
affirmed[the] USDA'’s decision on a basis different than thagioally asserted by [the]
USDA.” Id. Care Netites no case lawr other authority in support of this novel, purported
exceptionto the exhaustion doctrindkecognizing such an exaton would, moreover, swallow

the rule of requiring issue exhaustion in proceedings before the Appeals Divisiord, tndee

2 Because Care Net does not invoke any of the ordinary exceptions to exhahsti@auyrt will nosuasponte
considerthe applicability of those exceptions on Care Net's behalf.
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the adversarial nature of those proceedifigse Net must beneld respasible for raising issues
in a mannesimilar to litigants in court,Ballanger 495 F.3d at 869 (citin§ims530 U.S. at
108-111), meaning that Care Net was obligate@ite any deficiencies it perceived in the
agency'’s action before the USDA, regardle$theparticulargroundsarticulatedin theagency’s
decisbns. Allowing Care Neto raisenew claims before this Coustould also‘undercut the
purposes of exhaustion, namgbyeventing premature interfarce with agency processes,

afford[ing] the parties and the courts the benefit of [the agency’s] experience and expertise,

[or] compil[ing] a record which is adequate for judicieview.” Hidalgo v. FBI, 344 F.3d
1256, 1259 (D.C. Cir. 2003) (citations omitted aodhe alterations in minal).

Second, Care Net asserts that its “RFRA and [f]ree [e]xercise claims were arquoéd, if
in name than in substance, before the [@gp Division] Hearing Officer” because tt@imary
issue in a[] RFRA oa [f]ree [e]xercise claim-whether the Establishment Clause requires [the]
USDA to denyCare Nefeligibility for the Loan Program}-was exhaustively argued to the
HearingOfficer.” Pl.’'s Mem. at 6, 8. This argumamists on several flawed premisé begin
with, since issue exhaustion is regaiin administrative proceedings before the Appeals
Division, Care Net had to raise more than just the “substance” of its RFR#eaneixercise
claims It was instead obligated to ““forcefully present[ifs argument bfere the Appeals
Division, “or else waive the right t@ise those arguments on appeal” before this CMilit. of

Barrington, lll.v. Surface Transp. Bd., 636 F.3d 650, 655 (D.C. Cir. 2011) (qudtingankee

Nuclear Power Corp. v. NRDC, 435 U.S. 519, 554 (197&}are Nefailed todo that. Rather,

3 Although the foregoing quotation froXtillage of Barrirgtonconcerned the administrative waiver doctrine rather
than the concept of issue exhaustion, the Circuit has recognized thatdiglinction between ‘issue exhaustion’
and ‘issue waiveris illusive, to say the least.Advocates for Highway & Auto Sety v. Fed. Motor Carrier Safety
Admin., 429 F.3d 1136, 1149 (D.C. Cir. 2005). “Indeledth terms appear in the case law without apparent
distinction, and they are sometimes treated as if synonymddis.”
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it stated in passingt the prehearing conference thahtended to raise faee exercise challenge
to the USDA'’s decision, but thereglectedo raise the argumenthen itactuallymattered—at

the hearing itselfAnd regardingCare Net’s position thait “substantially exhausted” its claims
under the RFRA and the Free Exercise Cldyyspresenting arguments to the Appeals Division
concerning the Establishment Clause, Pl.’s Mem. @itiSposition assumes thtteresolution of
Care Net's RFRA ad free exercise claims hinge solely on an Establishment Clause analysis.
Yet, irrespective of any Establishment Clause issues, Care Net ‘Hadttestablish that its free
exercise right ha[d] been suastially burdened” in order “[tjgusain its claim under eithehe

Constitution or the [RFRA.]”_Branch Ministries v. Rossotti, 211 F.3d 137, 142 (D.C. Cir. 2000);

seeRFRA, 42 U.S.C. § 2000bbta), (b) (“Government shall not substantially burden a person’s
exercise of religion even if thailen results from a rule of general applicability,” unless the
government “demonstrates that application of the burden to the pef$pis-+a furtherance of a
compellng governmental interest; and (&)the least restrictive means of furthering that
conpelling governmental interes}.” Although Care Net now argues that its religious rights
were substantially burdened because the USDA'’s decision forced Care Neidte dletween
offering Bible study classe its proposed new facility or obtaining a loan from the [Loan
Program],” Pl.’'s Mem. at 11, there is no indicattbat this argument wd$orcefully presented”
(or presented at all, for that mattes)theAppeals Divisiori* Nor did Care Net argue before the
Appeals Division, as it does now, that it need not “estapdisbubstantial burdendn its free

exercise rightbecause the USDA'’s decision “is not neutral and generally applicable.” Pl.’s

* While Care Net does not dispute that itddilto raise its “substantial burden” argument before the Appeals
Division, it appears to contend that the administrative record indepndemonstrates the purported substantial
burden on its free exercise rights imposed by the USDA'’s deciSieePI's Mem. at 8; Pl.’s Opp’n at 10. But,
regardless of what the record might support in hindsight, Cars fédtire to advance the argument before the
Appeals Division is fatal to its position.
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Opp’n at 13. Consequently, Care Net is barred from raising its claims underRiAeaRE the
Free Exertse Clause for the first time before this Court.
Third, Care Net maintairthat the RFRA does not reigel administrative exhaustion,

Pl.’s Mem. at 9, relying on the Ninth Circuit’'s decision in Oklevueha Native AaeiChurch

of Hawaii, Inc. v. Holder, 676 F.3d 829, 838 (9th Cir. 2012) (“declin[ing] to read an exhaustion

requirement into RFRA where the st contains no such condition, and the Supreme Court has
not imposed one(internal citation omitted)).This argumenélsomisses the markRegadless

of whether the RFRA requires exhaustion, pacheslenging adverse decisions under the
USDA'’s Loan Program are required by statute and regulation to exhaustdministrative
remediessee7 U.S.C. 8§ 6912(e); 7 C.F.R. § 11.2(b), and by judiciatrdecto exhaust all

issues, including any RFRA claintsefore the Appeals Dision, seeSims530 U.S. at 107-09;

Ballanger, 495 F.3d at 869; Mahon, 485 F.3d at 12b&ofar aOklevueha, 676 F.3d at 838,

did not involve an administrative scheme mandating exhaustion, that case is diséibiguis
Finally, Care Net argues thi$ claimunder theCredit Actalso does “not require . . .
exhaustion of administrat remedies.” Pl.’'s Mem. at Ihedefendants “agree . . . as a general

matter” thatadministative exhaustion oCredit Act claimdgs not required by statute or
regulation, but contend that this Court should exercise its discretion to requiretexhabsfs.’
MSJ Mem. at 16L7. Care Net does not respond to this argument in its oppositionseeef,
generallyPl.’s Opp’n, so the Court will deem it conced&kelewis, 2011 WL 321711, at *1
(citing Hopkins, 284 F. Supp. 2d at)25

In sum, the Courtoncludes that Care Net failed to administratively exhaust its claims
regards tdhe RFRA, thd-ree Exercise Clause, and gwbstantive component of the Due

Process Clause, and treats as conceded the defendants’ argument urgingl dit@&e Net's
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Credit Act claim. Partial summary judgment on these issues is therefore granted in the
defendarg’ favor.”
D. Whether the Hearing Officer Misapplied the USDA’sRegulations

Care Net claims thahe Appeals Divisiots Hearing Officer erred in his interpretatioh
7 C.F.R. 8§ 16.3(d)(1)e2Compl. 1 55, which provides in pertinent part:

Direct USDA asistance may be used for the acquisition, construction, or
rehabilitation of structures only to the extent that those structures areansed f
conducting USDA programs and activities and only to the extent authorized by
the applicable program statutes aadulations.Direct USDA assistance may not

be used for the acquisition, construction, or rehabilitation of structures to the
extent that those structures are used by the USDA funding recipients for
inherently religious activities.Where a structure is ed for both eligible and
inherently religious activities, direct USDA assistance may not exceed thefcost
those portions of the acquisition, construction, or rehabilitation that are
attributable to eligible activities in accordance with the cost acgaunti
requirements applicable to USDA funds.

7 C.F.R. 8 16.3(d)(1) (emphasis added). In finding thatV®BA'’s decision to deny Care Net
eligibility under the Loan Program was consistent with § 16.3(d{i&#)Hearing Officer
reasoned:

7 C.F.R. 8 16.3(d)(1) confirms that where a structure is used for both eligible and
inherently religious activities, direct USDA assistance may not exceed thefcost
the acquisition and rehabilitation attributable to the eligible activities. At the
hearing,[Care Net] dkeged it would incur no additional costs to acquire and
renovate the building to accommodate the religious education classes. [Care Net]
therefore contends thaall direct program assistance requested would be
attributable to the acquisition and rehabilitation of the eligible activities only. |
am not persuaded by [Care Net’'s] argument.

® The Court grants the defendants’ alternative request faajpsummary judgment, as opposed to its motion to
dismiss, because it considered materials outside the pleadnagsely, the administrative recerdn resolving the
defendants’ exhaustion argumentSeeFed. R. Civ. P. 12(d) (f]l on a motion under Rul&2(b)(6) . . . matters
outside the pleadings are presented to and not excluded by the court, tlremustidoe treated as one formmary
judgment under Rule 56."Marshall Cnty. Health Car&uth. v. Shalala988 F.2d 1221, 1226 &% (D.C.Cir.
1993) (roting that a district court cort@ring a Rule 12(b)(6) motiortanconsult the [administrative] record to
answer the legal question[s] before the court,” but that “[i]t is proltablyetter practice for a district coaftvays
to convert to summary judgent (emphasis added)).
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[Care Net] requests direct program assistance to acquire and renovaters biuildi
intends to use for both eligible and inherently religious activitilserefore, tk
acquisition and renovation costs attributable or associated with the eligible and
inherently religious activities[] . . must be prorated to ensure [the USDA] is not
funding prohibited or ineligible purposes. [® [The USDA] can only fund the
portion[] or percentage of the acquisition and rehabilitation costs attributable to
the eligible activities. [The USDA] must be able to realistically quardify
separate out, either in space or time, the inherently religious activities from the
eligible, seculir activities. Due to the fluctuating nature of [Care Net's] program
and due to a lack of reliable classroom information provided by [Care Med], [
USDA] is unable to realistically separdke eligible activities from the inherently
religious activitis either by time or space, thereby creating an excessive
entanglement between Government and religion. Therefore, | find [that the
USDA] correctly determined [that Care Net] does not meet the-faited
eligibility factors outlined under 8 16.3(d)(1), tvia potential for excessive
Government entanglement with religion. [Care Net] has not satisfactoriynsho
that the amount of direct USDA assistance requedbed not exceed the cost of
the proposed acquisition and renovation attributable to eligibgrgm activities.

A.R. at 000070 (paragraph break added).

Care Net raises the same arguméefere this Courthat the Hearing Officer rejected.

Namely, it assertthat while its “Bible classes are to take place in the same classrooms that the
non+eligious pregnancy and parenting classes take place in[, nJo additional USDA ifuhas a
additional construction is made necessary by using the classrooms for volubtarstidy
when the classrooms are not in use for pregnancy and parenting classedveil. at 26.
Thus, according to Care Net, “a proper application of 7 C.F.R. § 16.3(d)(1) providebehat [t
entire acquisition and renovation cost [for the building] is eligible for a USDAdsano
improvements are required to allow for neligible activities such as Bible studyld. at 2627.

“An agency’snterpretation of its own regulatios entitled to ‘substantial deference,’

unless ‘plainly erroneous or inconsistent with the reguldtiobevon Energy Corp. v.

® The Court has omitted a statistic referenced by the Hearing Officer purgateaiing the percentage of clients
that visited Care Net for Bible classes. The parties have stipulated to theacgauiithe statisticseeStipulation
[ECF No. 16], and the Hearing Officer, in any event, discounted it asaliefieeA.R. at 000070.
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Kempthorne, 551 F.3d 1030, 1036 (D.C. Cir. 2008) (quoting Thomas Jefferson Univ. v. Shalala,

512 U.S. 504, 512 (1994) This standard applies to the Appeals Division’s interpretatiotieeof

USDA's regulations.SeeClason v. Johanns, 438 F.3d 868, 871 (8th Cir. 2006); Lackey v.

USDA, 384 F. App’x 741, 747-748 (10th Cir. 2010).

Here, Care Net has not shown that the Hearing Officer’s interpretation of § (B).3(d)
wasplainly erroneous or inconsistent with the regulation. The regulation statésviihatre a
structure is used fdyoth eligible and inherently religious activities, direct USDA assistance may

not exceedhe cost of those portions of the acquisition, construction, or rehabilitaabare

attributable tceligible activities” 7 C.F.R. 8 16.3(d)(1). The Hearing Officer read this provision
to require that the “acquisition and renovation costs attributable or associdtedergigible

and inherently religious activities . be prorated to ensure [the USDA] is not funding prohibited

or ineligible purposes,” given that the USDA “can only fund the portion[] or perceafdge

acquisition and rehabilitation costs attributable to the eligible activitieRR. at 000070
(emphasis added). There is nothing unreasonable about this interpretation; indesldehew
the USDA supposed to determine what “portions” of mixedd facilities (i.e., structures “used
for both eligible and indrently religious activities”) are “attributable to eligible activities,” 7
C.F.R. § 16.3(d)(1), other than by requiring proratiorligfible vs. ineligible uses? Applying
this plausible reading of § 16.3(d)(1), the Hearing Officer found that “[d]ue to thadhg
nature of [Care Net’'s] program and due to a lack of reliable classroom infonnpadvided by
[Care Net],"the USDAwas“unable to realistically separate the eligible activities from the
inherently religious activities either by time or spacA.R. at 000070.He therefore concluded
that Care Net failed to carry its burden of showing “that the amount of ti&IeA assisince

requested [would] not exceed the cost of the proposed acquisition and renattatatable to
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eligible program activitie$ 1d. (emphasis added)Nothing in § 16.3(d)(1) “unambiguously

forecloses'this reading of the regulatio8t. Marks Place bus. Co. v. HUD, 610 F.3d 75, 83

(D.C. Cir. 2010), so the Court must defer to it.

Tellingly, Care Nedoes not explain why it believes the Hearing Officertsrpretation
of § 16.3(d)(1) was unreasonablgeePl.’s Mem. at 26-27. It instead offers a competing
readingof the regulationthatthe USDA may permissibly fund themtireproject because no
additional improvements are requirgalelyfor Care Net'snherently religious activities (i.e.,
Bible classes). Sad. Regardless of the soundnesshid interpretation, it is by no means the
only reasonable reading of 8 16.3(d)(1). And considering the “substantial defei@mdich
the Hearing Officer’s interpretation is entitled, Care Net’'s challenge Ineustjected.
Accordingly, summary judgment on this issue is granted in the defendants’ favor.

E. IssuesNot Addressed by the Appeals Division

The parties expel the majority of their briefs submitted to tidsurt addressing
constitutional issuerelating to theEstablishment Clause, the Freee8ph Clauseand the Equal
Protection Clause, as well as Care Net’s statutory claims under the Faingldas Although
these issues were litigated thoroughly before the Appeals Divesere.q, A.R. 000215-
000226; Hr'g Tr. at 27:13-28:2, the Hearing Officer, for reasons unbeknownst to the Court,
found itunnecessarto address them in his decisiofss he explained:

At the hearing, both [Care Net] and [the USDA] presented arguments on the

Constitutionality of the proposed loan and whether excessitenglement with

religion exists. In making a determination in this case, I, as an [Appealsddivi

Hearing Officer, am not bound by previodisdings of fact on which the

[USDA's] adverse decision was based. My purpose is to ensure that the decision

is consistent with the laws and regulations of the [USDA] and with the ggnerall

applicable interpretations of such laws and regulation3herefore, my
determination will not address the Constitutional issues argued, bisewithited

to whether [CareNet] satisfactorily meets the faittmsed eligibility factors
necessary to be eligible for the requested . . . loan.
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A.R. at 000066 (emphasis added).
“[Algencies . . . havedn obligation to address properly presemeaistitutional claims

which . . .do not challenge agepactions mandated by Congress.” McBryde v. Comm. to Rev.

Circuit Council Conduct, 264 F.3d 52, 62 (D@ir. 2001) (quotingsraceba Ttal Comms., Inc.

v. FCC, 115 F.3d 1038, 1042 (D.Cir. 1997));see alsiMeredith Corp. v. FCC, 809 F.2d 863,

874 (D.C. Cir. 1987) (“Federal officials are not only bound by the Constitution, they nust als
take a specifioath to support and defend it. . . . [The F@Cist discharge its constitutional
obligations by plicitly considering [the peiibner’s]claim that the FC& enforcement of the
fairness doctrine againghe petitionerjdeprives it of its constitional rights. The [FCC’s]

failure to do so seems to us the very paradigm of arbitrary and capricious a@inveist

action.”). This rule “guards] against premature or unnecassconstitutional adjudication,” and

ensures that courts have the “benefit [of] the [agency’shnalysis.” Meredith Corp., 809 F.2d

at 872. Moreover, even when an argument is non-constitutional, an agency must respond to it so
long as it “do[es] not appear frivolous on [itake and could affect the [agencydfimate

disposition” Frizelle v. Slater111 F.3d 172, 177 (D.C. Cir. 1997).

Applying these standards, the Court finds thatthpeals Dvision erred inignoring: (1)
Care Net'sproperly presentedaims under the Free Speech &ulial Protection Clauses, which
assertedsapplied challengetothe USDA'’s actionsn this casge(2) theUSDA'’s defense under
the Establishment Claust® the extenthatresolution of that defense is potentially dispositive of
any of Care Net's claima&nd (3)Care Net's noffacially frivolous claimunder the Fair Housing
Act. Accordingly,this case must be remanded to the Appealssioiv for further consideration.

SeeMeredith Corp., 809 F.2d at 874 (remanding case to agency with instructions to consider the

petitioner’s previously unaddressed constitutional arguments); lowa v. FCC, 218 F.3d 756, 760
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(D.C. Cir. 2000) (agency'’s failure to address the petitioner’'s argumentedgamand for
further consideration).
V. CONCLUSION

For the foregoing reasons, the defendants’ motion to dismiss, or in the alerfoati
partial summary judgmeid granted in part and denied in part; the defendants’ motion for
summary yidgment is granted in part and denied in part without preju@iees Net's cross
motion for summary judgnme is denied without prejudice; and this case is remanded to the
Appeals Division for further consideration of the issues identified in this MemoranguroQ

SO ORDEREDthis 10th day of October 2012.

REGGIE B. WALTON
United States District Judge

"The Court will contemporaneously issue an Order consistenthistiMiemorandum Opinion.
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