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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KATRINA QUEEN etal.,
Plaintiffs,
V. Civil Action No. 10-2017PLF)

JANET SCHMIDT, etal.,

N N N N N N N N N N

Defendans.

KATRINA QUEEN etal,,
Plaintiffs,
V. Civil Action No. 11-2117PLF)

JANET SCHMIDT,

N e N N N N

Defendant.

OPINION

Thesetwo related casearisefrom disputes surroundinifne amendmerdnd
administratiorof the Elberta Dougladsving Trust which wasestablishedy Ms. Douglass
before her deatim January2010. Two of thelaintiffs claim to be its trusteesd the third
claims to be its successor trustard together they contend that defendanetl Schmidt
wrongfully renmoved them fronthesepositions in an exercise of her purported authority as “trust
protector.” Theother two defendant$jark Cera andBonnie Miller, were namedby Ms.
Schmidtastrustees in the plaintiffsstead Thesecivil actions, both originally filed in the

Superior Court of the District of Columbia, restrogarlyidentical allegations of wrongdoing,
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including claims that Ms. Schmidt engagedha tinauthorized practice of law, violateer
professional ethal obligations, and breached fiduciary duties. The plaintiffs seek damages from
Ms. Schmidt as well as from defendants Ceré Miller, and they also seek an ordi@m this

Court that would reinstate them as trustees and remove Ms. Schmidt as the pumsirted tr
protector.

This Opinion will refer to Civil Action No. 10-2017 aQueen |,” and to Civil
Action No. 11-2117 asQueen 1I” Currently pending before the Court are a number of motions
filed in Queen Il That action has been stayed, however, pending resolutjansafictional
issues raiseth Queen land on which the parties were ordered to submit supplemental briefing:
(1) whether the “probate exception” to federal jurisdictiearrants remand to the.O. Superior
Court, and2) whether the defendants have beeoperly served with process. Several
additional issues also have bearsed inQueen ] including whether complete diversity exists
between the parties, another necessary predicate for tmes@xercise of jurisdiction over the
matter Finally, heplaintiffs and Ms. Schmidt disputehetherQueen 1} which purports testem
from a “third-party complaint,” wagroperly removed to this Court.

After careful consideration of the parties’ argumemtd the entire record in these
cases, the Court reaches the following conclusions. First, the I€matsthe plaintiffs’
contentiorthatQueen Imust be remandegltherunder the probate exception or due tack of
complete diversity between the parti€decond, the Court finds that plaintiffs’ service upon
defendant Janet Schmidt@ueen lwas defectiveand, accordinglyit will grant the plaintiffsa
further 120 days within which to effect servic&hird, andstill with respect t@Queen Jthe
Court concludes that it may exercise personal jurisdictionasfendants Mark Cera and

Bonnie Miller andthatthose defendants were properly senmat thatto the extent the



plaintiffs seek to hold Cera and Miller liable for any tortious condbetplaintiffsfail to state a
claim for relief againsthose two defendants, although the Court will dismiss one of the
plaintiffs’ claims without prejudiceIn addition because the plaintiffs seelcaurt orderthat
would require Cera and Miller to step down as trustees, the Cotmerconcludes that these
defendants are necessary parties who should not be dismissed from the calye asfimal
Queen 1) thatactionwill be remanded to the Superior Coaftthe District of Columbidecause
Ms. Schmidt —as a additionalcounterclaim defendart wasnot entitledto removehe action

from that court to this one.

. BACKGROUND
Plaintiffs Katrina Queen and Kitt Haston allege that on November 28, 2009, they
were present at the home of the decedent, Elberta Douglass, when defendanhdaidét Sc
arrivedand claimed to be Ms. Douglass’ attorn€yueen ICompl.{ 10[Dkt. No. 1-1 in
Queen].! Queen and Haston informed Schmidt that Ms. Douglass was recovering fromta rece
head injury and “had been going in and out of consciousné&ss Schmidtnevertheless entered
Doudass’bedroom to discuss legal work tt&thmidthad been performing for held. Before

leaving, Schmidt discussed with Queen and Haston the possibility of their be@itomegys-

! Kitt Haston was Elberta Douglass’ daught8eeTrust Section 7.01 [Dkt. No. 1-
1 inQueen]. Ms. Haston passed away on January 25, 2@E&Suggestion of Death [Dkt. No.
26 inQueen I]. Katrina Queen is Elberta Douglass’ granddaugkeeTrust Section 7.01, and
William Queen— who is a plaintiff in this action in his capacity as an alleged success@etrust
to the Trust — is Ms. Queen’s husbargkeSchmidt Opp. to TRO and PI,
Ex. 5 [Dkt. No. 94] (Florida state court complaint) {LD.

Because Ms. Haston has died, she no longer may be a plaintiff to this action, but
the case will proceed as to the remaining parties.FSedR. Civ. P. 25(a)(2). Whether any
claim personal tdls. Haston survives her death and which may be pursued by a substitute party,
seeFeD. R.Civ. P.25(a)(1), is an issue that the Court need not address at this time.
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in-fact for Ms. DouglassOne week later, Queen and Haston traveled with Ms. Douglass to
Schmidt’s office in VirginiawhereMs. Douglass met privately with Schmidt for two houtd.

1 11. After their meetingSchmidt directed Queen and Haston to sign power-of-attorney
documents, which they did. In additiddchmidt informed the plaintiffs about a trust instrument
that she had drafted for Ms. Douglass. According to the plaintifésirtstrumat actually
consisted of an amendmeata trustinstrument that Douglass had established more than two
years earlierwhich had been drafted by a different attornkgds. § 12. The new trust instrument
boretwo major differences from its predecessdrpurported to be governed by Florida rather
than District of Columbia law, id[ 14, and it named Schmidt as “trust protector,” which
empowered her to “collect fees armhtrol the operation of the trust,” among othghts Id.

19 12, 15, 35-36eeTrustSection3.10. Under the terms of the TrusgtrinaQueen anditt
Haston would become its trustees upon Ms. Douglass’ deathy#redin Queen was named as
the successor trustée Ms. Queen and Ms. Haston. Trust Section 3.03(a).

Elberta Douglass died on January 18, 20Q0een ICompl. § 16. According to
the plaintiffs, Ms. Douglass left a will that had been drafted by Schmidt and whigdnam
Katrina Queen as Personal Representative of Doudtatate. Id. 116-17. But it was not until
several monthafter Ms. Douglass’ deathat the plaintiffsactually learned of the existence of
the will, after the plaintiffs had engaged counsel and their counselomachunicagd with
Schmidt regarding the Estat8eeid. 1116-17, 27id. T 44 (“It was only after the Plaintiffs
engaged an attorney that [Schmidt] relented and gave them thg Withe plaintiffs allege that
between February and March of 2010, Schmidt tried to pressure them to keep rather than sell a

piece of real property belonging to thstéie Seceid. 1919, 23-24. According to the plaintiffs,



Schmidt threatened to remove Queen and Haston as trusteeswitteetp sell the property
belonging to the Estatavhich at that time was being used to earn rental incdd€j 42.

DespiteSchmidt’sadmonition, the plaintiffs sold the propert@ueen ICompl.
1 27. Soon thereafteMs. Schmidtexercisechernewfound powers as trust protector and, in a
letter datedDctober 27, 2010, informed Queen and Haston that she was removing them as
trustees and replacing them with Mark Cera and Bonnie Milker Certified Public Accountants
based in Floridald. 1128, 43. Schmidtapparentlyalso purported to remove William Queen as
successor trustee. Seef47. The following day, Schmidt then purported to change the situs
of the trustfrom the District of Columbi&o Florida. Id. § 292 And on November 2, 201Cera,
Miller, and Schmidtifed an actionn Florida state courseeking a declatian that Schmidt
validly occupies the role of trust protector and that her decision to remove théfplast
trustees and to replace them with Cera and Miller wagi@ntate exercise dfierauthority. Id.;
seeSchmidt Opp. to TRO and PI, Ex. 5.

The plaintiffsthenfiled Queen lin the Superior Court of the District of Columbia,
Probate Division, on November 19, 2010. Their complaint insladents alleging (1) that Ms.
Schmidt engaged in the unauthorized practice of law in the District of Columbiha(2)
Schmidtviolated her ethical duties as a lawyer by drafting the trust protectosjmosiof Ms.
Douglass’ Trust, which named Schmidtg$edf as trust protector; and @)at Schmidt violated
her fiduciary duties by removing the plaintiffs from their positions as trsisiee successor
trustee. Queen ICompl.f129-48. The plaintiffs also includedclaimfor a court order that
would reinstate the plaintiffs itheir trusteeships and remove Mr. Cera and Ms. Miller as

purported trustees, and which also would declare invalid the trust protector provisioas of t

2 The complaint contains two paragraph 29ke Tourt here cites thHest-

appearingparagraph 29, and, in the succeeding paragraph of this page of the Opinion, it cites the
secondappearing paragraph 29.



Trust. Seeid. 147, 53. Finally, the complaint includes a paragraph under “Count IV:
Damages,” in whichhe plaintiffsallege thaSchmidt, Cera, and Miller “engag[ed] in a plan to
extract funds and/or property from the Trust when they lacked authorization to dmdadliat
the defendants violated fiduciary duties owed wghaintiffs“in order to reap fees and . . . to
loot the Trust and the estate of propertid” { 51.

Five daysafter the plaintiffshad filed their complaint, Schmidémoved the case
to this Court. The plaintiffs promptly sought a temporary restraining order tonprtéee
defendants from taking any actions to administer the trust. Shortly therdefesrdant€era
and Millerfiled motions to dismiss, arguing that they had been served with dstatetourt
summonses and, therefotieis Court lacked personal jurisdiction over the@era and Miller
also argued for dismissal on a number of other grounds, including lack of standing,téailur
state a claimlack of personal jurisdiction under tBéstrict of Columbia’s longarm statuteand
improper venué. Defendant Janet Schmidt then filed a motion to quash service of process,
arguing that the plaintiffs had served her in a courtroom of the D.C. Superior Cowttironi
of arule providing mmunity from servicen those circumstances. Soon after the parties had
briefed Ms. Schnait's motionto quastservice the plaintiffs filed a motion seeking remand to

the Superior Court. The Court granted the plaintiffs’ motion to remand. Queen v. Schwilidt, C

Action No. 10-2017 (RMU), 2011 WL 4101117 (D.D.C. Sept. 14, 2011). But then, upon the
defendants’ motionshe Courtstayedts remand order to allow the parties to file supplemental
memorandaegarding whether federal jurisdiction existager the matter, as well as regarding

the defendants’ challenges to personal sen@eeMinute Order (Sept. 30, 2011).

3 Defendantee Harris Capital Management, Inc. wasuntarily dismissedby the

plaintiffs around this same tim&eeNotice of Dismssal Pkt. No. 17 inQueen ).
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Meanwhile, Cera and Miller— acting in their capacity as the purported trustees
of the Trust —filed a newactionon March 25, 2011 in the Probate Division of the Superior
Courtof the District of ColumbigQueen 1), seeking to have Ms. Queen removed as personal
representative of the Estate of Elberta Douglassdnousalleged misdeedsOn November 16,
2011,Katrina Queen, Hston, an®illiam Queerfiled a “Third-Party Complaint” in that actign
which was virtually identical to the@omplaint inQueen I This ThirdParty Complaint named
Janet Schmidt as the sole defendant, thus pulling her into the Superior Couttilaction Cera
and Miller. Ms. Scimidtfiled a notice of removal ithis Court. Predictably, Queen, Haston,
and Queen filed a motion to remand the case to the Superior Court. Ms. Schmidt opposed the
remand motion, and also filed her own motiomigmiss and to quash service.

Bothcasedhenwere transferred tthe undersigned from Judge Urbina,
wheraiponQueen llwas stayed pending resolution of jhasdictionalissuesaddresseth the

parties’supplemental briefin§jled in Queen | SeeQueen v. Schmidt, Civil Action Nos.

10-2017 (PLF), 11-211{PLF), 2012 WL 2226433 (D.D.C. June 15, 201R).the present

Opinion, the Courtirst will addresshe numerous issues pendinglaoeen | and therwill turn

to those pending iQueen Il Theseissues, presented in the order of the Court’s analysis, are as
follows: (1) whether the Court should remdDdeen Ito the Superior Coudither due to a lack

of complete diversity or under the probate exception to federal jurisdiction; ()eviiee Cart

may exercise personal jurisdiction over the defendar@ueen j (3) if so, whether defendants

Cera and Miller should be dismissed because the plaintiffs have failed to state agdinst
them;and (4) whetheQueen lIshould be remanded either for lack of diversity jurisdiction or
under the probate exceptiaor because Janet Schmidt was not entitled to remove that case in the

first place due to her purported status as a third-party defendant in the action.



Il. QUEENI*
The plaintiffschallengethis Court’s subject matter jurisdictiamverQueen |
while the defendants argue that this Court lacks personal jurisdiction over‘fiAdrfederal
court has leewato choose among threshold grounds for denyirtiegace to a case on the

merits.” NetCoalition vSEC 715 F.3d 342, 347 (D.C. Cir. 2013) (quoting Sinochem Int’l Co.

v. Malay. Int'l Shipping Corp., 549 U.S. 422, 431 (20Q(Mternal quotation omitted, alteration

in original). Because the plaintiffs’ jurisdictional objections implicate whe@®eeen Ishould
remain in this Court doereturredto the Superior Court, resolutiontbis issugakes logical

precedence over the defendants’ objections based on personal juristiction.

4 The papers considered in connection with the issues pendugeen linclude:
plaintiffs’ complaint (‘Queen ICompl.”) [Dkt. No. 1-1]; notice of removal [Dkt. No. 1];
plaintiffs’ supplemental motion for TRO and PI [Dkt. No. 8]; Schmidt’s opposition to
supplemental motion for TRO and PI (“Schmidt Opp. to TRO and PI”) [Dkt. No. 9]; Cera’s
opposition to supplemental motion for TRO and PI [Dkt. No. 14]; Miller’s opposition to
supplemental motion for TRO and PI [Dkt. No. 1algintiffs’ reply to Cera’s and Miller’s
oppositions to TRO and PI [Dkt. No. 11]; plaintiffs’ reply to Schmidt’s opposition to TRO and
P1 [Dkt. No. 12]; Miller's motion to dismiss (“Miller MTD”) [Dkt. No. 18]; Ceratsotion to
dismiss (“Cera MTD”) [Dkt. M. 19]; plaintiffs’ opposition to Miller's and Cera’s motions to
dismiss (“Pls.” Opp. to Cera MTD”) [Dkt. No. 21]; Miller’s reply to plaintifigpposition to
motion to dismiss (“Miller MTD Reply”) [Dkt. No. 25]; Cera’s reply to plainsifopposition to
motion to dismiss “(Cera MTD Reply”) [Dkt. No. 27]; Schmidt’s motion to quash servic
(“Schmidt Mot. to Quash”) [Dkt. No. 29]; plaintiffs’ opposition to Schmidt’'s motion to quash
(“Pls.” Opp. to Mot. to Quash”) [Dkt. No. 31]; Schmidt’s reply to opposition to motion to quash
(“Schmidt Quash Reply”) [Dkt. No. 35]; plaintiffs’ motion to remand (“Mot. to Remaiidkx.
No. 36]; Schmidt’s request for sanctions (“Schmidt Sanctions Request”) [Dkt. No. 37];
plaintiffs’ opposition to request for sanctions [Dkt. No. 39]; Schmidt's motion to stagre
order (“Schmidt Mot. to Stay Remand”) [Dkt. No. 42]; Miller's motion to stay remanerord
(“Miller Mot. to Stay Remand”) [Dkt. No. 43]; Cera’s motion to stay remand order. [t
44]; Schmidt’'s supplemental memorandum (“Schmidt Supp. Memo.”) [Dkt. No. 45]; Miller
supplemental memorandum (“Miller Supp. Memo.”) [Dkt. No. 46]; Cera’s supplemental
memorandum (“Cera Supp. Memo.”) [Dkt. No. 47]; plaintiffs’ supplemental memorandum
(“Pls.” Supp. Memo.”) [Dkt. No. 50]; Miller's supplemental reply (“Miller Supp. Répl
[Dkt. No. 51]; Cera’s supplemental reply (“Cera Supp. Reply”) [Dkt. No. 52]; and Scemidt
supplemental reply (“Schmidt Supp. Reply”) [Dkt. No. 53].

5 The defendants contend that it would be improper for this Court to remand
without first resolving the@ersonal jurisdiction issues, arguing that by ordering remand the Court
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A. Subject Matter Jurisdiction
1. Is There Complete Diversity Between the Parties?

The face of theomplaint inQueen llists the plaintiffs as beingesidentf both
Maryland andhe District of Columbia Queen ICompl.ff 24. The defendants, though named
as individuals, are identified according to their respective principal platesfess, which
include Virginia and Floridald. 1 57. Nonethelessall three defendants haegerred in
sworn statements that thayedomiciledin the same state where thegrk. SeeAffidavit of
Janet L. Schmidt (Apr. 25, 2011) [Dkt. No. 45¢¥jrginia); Sworn Declaration of Bonnie Miller
(filed Dec. 21, 2010) [Dkt. No. 1§Florida) Sworn Declaration of Mark Cera (filed Dec. 21,
2010) [Dkt. No. 19]Florida). Complete diversity therefore exasbn the face of the plaintiffs’
complaint, andhe plaintiffsseekdamages in excess of $75,000, satisfying the amount in
controversy requiremenSeeQueen ICompl.{50. But dter Ms. Schmidt moved to quash the
plaintiffs’ service upon her based on a purported immunity deriving from hemn\argi
citizenship, the plaintiffs raised an allegation that Schmidt was, in faitizen of the District of
Columbia. PIs.” Opp. to Mot. to Quasatl1-3. The plaintiffs then moved to remand the case to
the Superior Court, relying in part on the argument that complete diversity \wasglfor this
reason SeeMot. to Remand at 1-2.

The plairiffs’ contention that Ms. Schmidt actuallydomiciledin the District of

Columbia, rather than in Virginia, is based on fpi@ces of evidenceFirst is an affidavit from

would be asserting jurisdiction over them in violation of their due process rigaeSchmidt

Mot. to Stay Remand at 83; Miller Mot. to Stay Remand at® Schmidt Supp. Memo. at

18-19. This argument is misconceived; declining to exercise subject matter jurisdicéoa ov
case is not equivalent to the exercise of personal jurisdiction over the pattiexhse. See
Ruhrgas AGy. Marathon Oil Co., 526 U.S. 574, 587-88 (1999) (recognizing court’s discretion to
decide remand issue prior to addressing challenges to personal jurisdictameovst, even

after a remand, the defendants would be entitled to assert their personaitjanstifenses in

the Superior Court.




the plaintiffs’ process server, who avénat he attempted to serve Ms. Schinaidan address in
the Districtand was told by neighbors as well as by the person who answered the door that
Schmidt livedthere but was not then at home. Affidavit of Ambiko Guice (Mar. 29, 2011) [Dkt.
No. 32-1]; Pls.” Opp. to Mot. to Quash at Phe plaintiffsalso proffer a deed indicating
Schmidt’s ownership of the D.C. property in questi@eeDeed to 14 4th Street, NE [Dkt. No.
32-1]. Ms. Schmidt has conceded being an owner of the properghdgbntendshe does not
live there SeeSchimdt Quash Reply at &inally, the plaintiffs submit documents purporting to
demonstrate thafls. Schmidt provided the D.C. address to the U.S. Postal Serkiee she
opened a post office box in Alexandria, Virginia, as well as that Schmidt has swegetered
to that address.Pls.” Opp. to Mot. to Quash, Ex. A.

Ms. Schmidt argues that none of these evidentiary praféersupport a finding
that she is aitizenof the District of Columbia.Schmidt Quash Reply at 1-13; Schmidt Supp.
Memo.at6-17. The Court agreedlthough the plaintiffshave submitted a deed in Schmidt’'s
name indicating her ownership of a D.C. home, ownership does notdeouiaile And Ms.
Schmidt has averred in an affidavit that she is domiciled in Alexandria, Virgd@eAffidavit
of Janet.. Schmidt{{ £30. In addition, Ms. Schmidt has submitted affidavits from two other
individuals — her attorney, and her landlord — who attest, on the basis of personal knowledge,
that Schmidt in fact lives in AlexandrigeeAffidavit of John S. Lopatto Il (Apr. 22, 2011)
[Dkt. No. 45-1]; Affidavit of John R. Fernstrom (Apr. 22, 2011) [Dkt. No. 45-The affidavit
from the plaintiffs’ processervercontains statements attributed to unidentified neighbors and an
unidentified person who answered the door to the propeqprting that Schmidt lived #ie
address in the District of Columbidhesehearsay statements, even if they might properly be

considered by the CoudeeRobinson Engineering Co. Pension Plan & Trust v. George, 223
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F.3d 445, 451-52 (7th Cir. 200®ear little evidentiary value in light &s. Schmidt's own
sworn statement attesting to her Virginia citizenshipich is complemented by the affidavits of
Mr. Lopatto and Mr. Fernstrom.

Further,the document submitted by the plaintiffs purporting t@ lbecordrom
the Districtof Columbias Department of Motor Vehiclds on itsfaceinauthentic. This
documentppeas to have been produced by some soprovfate investigairy firm hired by
Capitol Process Servicethe company employed lilge plaintiffs to serve Ms. Schmidgee
Pls.” Opp. to Mot. to Quash, Ex. A. The document iteeinstates that itdata source is “Non
Governmental.”ld. The Court will not credit thipurportedevidence And finally, with respect
to the chang®f-addressnformation requediorm, Ms. Schmidt has persuasivedyplainedwvhy
this document lacks indicia of its haviagtually been completdaly a rgpresentative of the.S.
Postal ServiceSeeSchmidt Supp. Memo. at 9-11n particular, the document lacks aspmark
stamp, an element of authentication that the U.S. Postal Service includes on itggestel
format for such changefaddress information request fornfSee39 C.F.R. § 265;6Geealso
FeED. R.EVID. 902(1) (signed and sealed domestic public documents am@usedinticating) The
plaintiffs strikingly fail torespond to Ms. Schmidt’'s argumentsamy of thesgoints. SeePIs.’
Supp. Memo. at 3-4. The plaintiffs therefore have providegtasornto dissuade the Court from
determininghat Ms. Schmidt is domicilegrecisely where the plaintiffs’ complaint asserts: in
Virginia.

Complete diversity being present and the amount in controversydagisfied,
the Court concludes that its diversity jurisdiction was properly invoked. Morezs/ére
plaintiffs appear to have willfully misrepresented to the Court the natureoantksof the

purported DMV record and, potentially, tbieangeof-addresdorm as well| the Court willorder
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plaintiffs’ counsel to show cause why he should not be sanctioned for this conduct undet Rule

of the Federal Rules of Civil Procedure or pursuant to the Court’s inherent authority.

2. Does the Probate Exception to Federal Jurisdiction Apply?
Theplaintiffs contend thaQueen Ifalls within the probate exception to federal
jurisdiction, and that the Court therefore must remand the case to the Superior Court of the
District of Columbia “[T]he probate exception reservisstate probate courts the probate
annulment ba will and the administration of a decedent’s estate [and] also precludes feder
courts from endeavoring to dispose of property that is in the custody of a state pooirtte

Marshall v. Marshih, 547 U.S. 293, 311-12 (2006} i$ a“narrow exceptiori 1d. at 30%

seealsoLewis v. Parker, Civil Action No. 14-163 (BAH), 2014 WL 44602@9*1 n.2 (D.D.C.

Sept. 10, 2014) (the Supreme CourMarshallmade clear that the probate exception is

“distinctly limited [in] scopé) (quoting Marshall v. Marshall, 547 U.S. at 3X@lteration in

original). For the reasons explained below, the Court concludes that the probate exception is
inapplicable in the psent case, and that a remand therefore is not warranted
The plaintiffs argue thaft] his case involves the administration of a decedent’

estate beasse it involves the identity of the administrators who are to conduct the disposition of

6 In a related vein, the Court takes note of Ms. Schmidtjsesfor sanctions

against plaintiffs’counsel based on counsedlfeged misrepresentations in his certificate of
service accompanying the motion ton@nd. SeeSchmidt Sanctions RequesgealsoMiller

MTD Reply at 1 (accusing plaintiffs’ counsel of filing a “false cectitie of service”). The Court
will defer ruling on Schmidt’s request for the present time.

! The Court recognizes that Judge Urbina reached a contrary conclusion in his
original order remanding this case to the Superior C&eeQueen v. Schmidt, 2011 WL
4101117, at *2. But Judge Urbina’s ruling was based primarily on the defendants’ failure to
offer any persuasive argumentsjpposition to the plaintiffs’ motion to remand, as well as due
to “factual ambiguities . . . [that] weigh[ed] in favor of remantl’ at *2. Now, with the
benefit of having reviewed the parties’ supplemental memoranda on this issue, the Court
concludeghat it has jurisdiction over the matter.
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the Decedens property through[hrevocabldrust executed by the Decedent before her death.”
Pls.” Supp. Memo. at 5They further maintain that “[tlhe Trust’'s administratisrinextricably
intertwined with the Estate of which the Trusthe beneficiary,and that the Estate of Elberta
Douglass — which igor was)being administered in the Probate Division of the Superior Court
— “cannot distribute its assets until theustees of the Trust are identifiedd. at7. These
statements indicate precisely why firebate exception does not divest this Court of jurisdiction;
at issue in this case is the Elberta Douglagsmg Trust not Ms. Douglass’ §ate. Even

crediting the plaintiffs’ assertion that the Estate cannot distribute its assetseaurgduhs raised

in this case have been resolved, “[a] case doeflhoinder the probate exception iiiterely

impacts a state coustperformance of one of [its probataiks.” Lee Graham Shopping Center,

LLC v. Estate of Kirsch777 F.3d 678, 681 (4th Cir. 2015).

The plaintiffs also argue that their clainhgd theyemainedn the Superior
Court, could onljhave beeirneard in the Probate Division of that court rather thats iGivil
Division becaus@nly the Probate Division’s rulggertainto the duties ofrustees SeePls.’
Supp. Memo. at 5-6, 9. The Supreme Court, howegggted this very argument in Marshall v.
Marshall where it noted that laspreviously ‘held thatthe jurisdiction of the federal courts,
‘having existed from the beginning of the Federal government, [can]noidagredby

subsequent state legislation creating courts of probatéarshall v. Marsha)l547 U.S. at 314

(quotingMcClellan v. Carland217 U.S. 268, 281 (1910)). Consequently, the D.C. Superior

Court’s allocation of particular category gfirisdiction to its Probate Division has no bearing
on the scope of this Court’s own jurisdiction.
Finally, the plaintiffsargue that because trusts ofemeemployedas “will

substitutes,” the probate exception should apphe SeePls.’ Supp. Memo. at 6-7This Court
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is not persuaded. Ti®upreme Court has made it quite clear that a federal court lacks
jurisdiction under the probate exception only wheeraatter calls for the court fwobate or
annul a will, administer a decedent’s estatajispose of property within the custody of a state

probate court.SeeMarshall v. Marshajl547 U.S. at 311-12&eealsoLee Graham Shopping

Center, LLC v. Estate of Kirs¢li77 F.3d at 681. A dispute over a trusieven a trust used as a

substitute fom will or in tandem witta will — does not implicate any of thegalicial tasks

SeeOliver v. Hines, 943 F. Supp. 2d 634, 639 (E.D. Va. 2@18hough aninter vivostrust

may, on occasion, serve as the functional equivalent of a will, there is no warraxpénding
the probate excejpin to cover such trusts, givéimat the Supremedtirt [in Marshall v.
Marshal] specifically cautioned against anydicial expansion of the exceptiénh(footnote

omitted);seealsoln re JanecekNo. CV-13-287LRS, 2014 WL 839998at *3

(E.D. Wash. Mar. 4, 2014) (“Once the assets are ‘poured over[]’ [from the will intcustg]
they will no longer be estate assets in custody of the state courfThis court’sjrders will
only impact the assets after they have Bpeared overinto the trustg).®

Because this case does not calltfos Court to probate or annul a will nor to
administer a decedent’s estatad as the case does not invgiveperty that is in t custody of
the Probate Division of the Superior Court, the probate exception doésurtbts Court’s
assertion of jurisdiction over the mattekccordingly, the Countejects the plaintiffs’ request to

remandQueen Ito the Superior Court of the District of Columbia.

8 Of course, if a state court were to be exercigingmjurisdiction over a trustes
then a federal court might be precluded from exercising jurisdiction lbgexaimérust See
Marshall v. Marshall547 U.S. at 311 (recognizing “the general principle that, when one court is
exercisingn remjurisdiction over aes, a second court will not assunmeremjurisdiction over
the sameaes’). The plaintiffs do not argue, however, that the Probate Division of the Superior
Court now has jurisdiction over property presently contained within Ms. Douglass’ Trust.
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B. Personal Jurisdiction
All three defendants raise personal jditsion defenses and urge dismissal under
Rules 12(b)(2)12(b)(4) and 12(b)(5pf the Federal Rules of Civil ProcedurtA defendant
does not waive objections to personal jurisdiction or service of process by removaagdheo
a federal court . . .” 4A CHARLES ALAN WRIGHT & ARTHURR. MILLER, FED. PRAC. & PROC.

CiviL 8 1082 at428 (3d ed. 2002)eealsoCantor Fitzgerald, L.P v. Peaslee, 88 F.3d 152, 157

n.4 (2d Cir. 1996) (“Removal does not waive any Rule 12(b) defénsdsie Court firstwill
addressvis. Schmidt’s challeng® personal serviceand therwill consider the arguments

offeredjointly by Mr. Cera andMs. Miller.

1. Janet Schmidt
Ms. Schmidt contends that the plaintiffs served her with process in the rear of
Courtroom 415 of the D.C. Superior CoatttheH. Carl Moultrie Courthouse, where, according
to Schmidt, she was voluntarily presémparticpate in a proceeding in which she was the
plaintiff. Schmidt Mot. to Quash at $chmidt Supp. Memo. at 3-4. Ms. Schniltdrefore

invokes the rule endorséy the United States Supreme CourSiewart v. Ranesy, 242 U.S.

128, 129 (1916)yolding that‘suitors, as well as witnesses, coming from another state or
jurisdiction, are exempt from the service of civil procesdenhi attendance upon court, and

during a reasonable time in coming and gdinSeealsoGodfrey v. Iverson, Civil Action No.

05-2044, 2007 WL 1748706, at *1 (D.D.C. June 15, 2007).

The plaintiffsoffer two responses. First, they assert that Ms. Schmidt actually is a

citizen of the District of Columbia andhéreforeis unable to invoke the exemption from service.
SeePls.” Opp. to Mot. to Quash at 1RlIs.” Supp. Memat 34. As explainedsupraat9-11,

however, the plaintiffs do not support this contention with@ewgible evidenceSecond, the

15



plaintiffs maintain thaMs. Schmidt’'s attendanad the Superior Court “was not voluntary due to
the various penalties that would have been exacted upon her had she not attended the
proceeding PIs.” Opp. to Mot. to Quash af 8eealsoPIs.” Supp. Memo. at 3-4The plaintiffs
offer absolutely no explanation to back up this concluassertion, let alone any evidemy
support for it. The Court therefocencludeghatthe plaintiffs’ service upon Ms. Schmidt was
ineffective, asat the time of servigeshe enjoyedhe exemptiorestablished by the Supreme

Court inStewartv. Ramsay.

Ms. Schmidt argues that she should be dismissed from the case pursuant to Rule

4(m) of the Federal Rules of Civil Procedure, as the plaintiffs did not obtain a newossrand

serve it upon her within 120 days of their being “notified of [the] ineffective s way of
Schmidt’s motion to quasiSeeSchmidt Supp. Memo. at 1&f coursethe question regarding

the validity of sevice is only now being resolved in her favor; the plaintiffs canndabiedfor

not servingher anew prior tohis Court’s resolution of this question. Accordingly, although the
Court recognizes the long periofitime that has sinoglapsed, it deterimes that the plaintiffs

should be afforded a new opportunity to properly serve Ms. Schmidt with prdtdss.Court

were instead to dismiske plaintiffs’ complaint against Schmidt evenwithout prejudice —ti

is likely that they would be timbarredfrom refiling the complaint SeeCiralsky v. C.I.A.,

355 F.3d 661, 672 (D.C. Cir. 2004) (noting that “when a suit is dismissed without prejudice, the
statute of limitations is deemed unaffected by the filing of the suit, so that if the sfatute

limitations has run the dismissal is effectively with prejudice”) (quoting EImorendétson,

227 F.3d 1009, 1011 (7th Cir. 200gealsoBrennan v. Kulick, 407 F.3d 603, 606 (3d Cir.

2005). Theplaintiffs thereforewill be allowed an additional 120 days within whichserveMs.
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Schmidt. Should they fail to do so within that time pertbdjr complaint against Schmidt will

be subject to dismissabeeFeD. R.Civ. P.4(m).

2. Mark Ceraand Bonnie Miller

The phintiffs set forth three claims that pertain to defend@etg and Miller.
First, the plaintiffs want the Court to declahatthe plaintiffs— rather than Cera and Miller
are the rightful trustees of the TruSeeQueen ICompl. § 47. Second, they accuse Cera and
Miller of “engaging in a plan [with Schmidt] to extract funds and/or propeoiy fthe Trust,”
and third, they accuse them of “violating their fiduciary duties to the Plainbtffso interfere
with the Plaintifs as Trustees in administering the Trust and the decedent’s e$tht§ 51.
Mr. Cera andMs. Miller jointly argue howeverthat this Court may not exercise personal
jurisdiction over thenfior two reasons. Theyfirst contend thathe plaintiffs hae failed to
satisfy the requirements fpersonal jurisdiction over nonresident defendants set forth in the
District of Columbia’s longarm statutegiven that both Cera and Miller dozatedin Florida.
Cera MTDat 811. In addition, they argue that service of process upon them was invalid
because the plaintiffs served them with summonses that had been issued by the Did. Supe
Court prior toremoval rather than obtaining new summonses from this Court after rermalal

then serving the defendants with those summorigesit 11-13.

a. Statutory and Constitutiondhses for AssertingPersonal Jurisdiction
Theplaintiffs bear the burden of establishingrana facieshowing that the Court

has personal jurisdiction ov@era and Miller SeeMwani v. Bn Laden 417 F.3d 1, 7 (D.C.

o Ms. Miller joins Mr. Cera’sarguments for dismissal in fulSeeMiller MTD at 1.
In addition, Miller's supplemental memorandum is substantinggtical to that of Cera and she
joins in the supplemental replies of both Cera and Schr8ieéMiller Supp. Reply at 2.
Accordingly, the Court does not directly cite any of Ms. Miller's submissions
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Cir. 2005);First Chicagdnt’l v. United Exch. Co., 836 F.2d 1375, 1378-79 (D.C. Cir. 1988).

order to meet this burdeplaintiffs “must provide sufficient factual allegations, apart from mere
conclusory assertions, to support the exercise of personal jurisdiction over tidadéfeHowe

v. Embassy of Italy, Civil Action No. 13-1273 (BAH), 2014 WL 4449697, at *2 (D.D.C. Sept.

11, 2014; seealsoFirst Chicago Int'l v. United Exch. Co., 836 F.2d at 1378 (“Conclusory

statements . . . [do] not constitute prena facieshowing necessary to carry the burden of

establishing personal jurisdiction . ) (alteration in original)Alkananiv. Aegis Def. Servs.,

976 F. Supp. 2d 13, 22 (D.D.C. 2014) (plaintiff has the burden of establishing a factual basis for
a court’s exercise of personal jurisdiction and for alleging facts congestifendant with the

forum). On a motion to dismiss for lack of personal jurisdiction under Rule 12(b)(2) of the
Federal Rules of Civil Procedure, the Court need not accept all of the ptamitéfations as

true. Jung v. Ass’of AmericanMedical Colleges., 300 F. Supp. 2d 119, 127 (D.D.C. 2004). It

“may receive and weigh affidavits and other relevant mgdtéside of the pleadingsd assist in

determining the jurisdictional factsfd. (quoting_United States v. Philip Morris Inc., 116 F.

Supp. 2d. 116, 120 n.4 (D.D.C. 200®@ealsoAlkanani v. Aegis Def. Servs., 976 F. Supp. 2d

at 22 But all factual discrepancies must be resolved in the plaintiffs’ faCoane vN.Y.

Zoological S0¢.894 F.2d 454, 456 (D.C. Cir. 1990).

To begin with, herecan be no plausibl@argument— andthe plaintiffs do not
attempt to makene —thatCera and Millelaresubject to the general personal jurisdiction of
courts in the District of Columbia, as they are not “at home” in the Dis@BieeDaimler AG v.
Bauman 134 S. Ct. 746, 754 (2014). Consetle only the question adpecific jurisdictions
at issue here“Specific jurisdiction . . . depends on an ‘affiliatio[n] between the forum and the

underlying controversy. Goodyear Dunlop Tires Operations, S.A. v. Brown, 131 S. Ct. 2846,
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2851 (2011) (quoting Arthur T. von Mehren & Donald T. Trautndamisdiction to Adjudicate:
A Suggested Analysig9 Harv. L. REv. 1121, 1136 (1966)glteration in original) The

plaintiffs rely ontwo sources of statutory authority to grouhe exercise o$pecific personal
jurisdiction over Cera and MillerFirst, the plaintiffs invoke Section 202 of the Uniform Trust
Code, codified aBection 191302.02 of the District of Columbia Code. Second, they point to
the District’s longarm statuteD.C. CoDE § 13-423, and, specifically, its provisioancerning
defendants whbave an interest in real property locatethia District of Columbia SeePIs.’
Opp. to Cera MTD at 4citing D.C.CobDE § 13423(a)(5)) The plaintiffs also make passing
reference to the “transacting business” clause of thedomgstatute Seeid. (citing D.C.CoDE

8 13-423(a)(1)). Because the Court concludes that personal jurisdiction may leeexander
Section 202 of the Uniform Trust Code, as codified in the D.C. Code, it need not address any

arguments relating to the loragm statute.

i. Section 202 of the Uniform Trust Code

Section 202 of the Uniform Trust Code expressly providggy accepting the
trusteeship of a trust having fisincipal place of administration in the District of Columbia
the trustee submits personally to the jurisdiction of the courts of the DistriclwinGia
regardingany matter involving the trust D.C. CoDE § 19-1302.0€a). The Code also provides
that “terms of a trust designating the principal place of adminmstratie valid and controlling
if: (1) [a] trustee’s principal place of business is located in or a trustee is a resitient of
designated jurisdiction; ¢R) [a]ll or part of the administration occurs in the designated
jurisdiction” D.C.CoDE § 19-1301.06).

The language of this statutebisth clear andbroad; if it applies, then a trustee is

subject to the jurisdiction dhe District of Colurnbia courts ‘fegardingany matterinvolving the
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trust” D.C.CoDE § 19-1302.0@a) (emphasis added)This language would seem to encompass
the plaintiffs’ claim fora court orderns well as their claisalleging a conspiracy to extract funds
from the Trustand alleging that Cera and Miller violated fiduciary duties to the plainfiffe
guestion, then, is whether Cera and Miller “acasghtfhe trusteeship[s] of a trust having its
principal place of administration in the District of Columbi&é&eid.

The plaintiffs contend that the Elberta Douglass Living Tessiblisheds situs
in the District of Columbia, and th#te Trustinevitably must be administeré@rebecause the
Trust owns real property e District of Columbiand is the beneficig of a will probated in
the Superior Courbf the District of Columbia SeePlIs.” Opp. to Cera MTD at 2-Lera and
Miller, for their partpffer noresponse to the plaintiffs’ invocation BfC. Cobe
8 19-1302.08a). SeeCera MTD Reply at 4only addressing the lorgrm statute) Presumably
they would argue —asco-defendanSchmidt does elsewhere, seehmidt Opp. to TRO and PI
at 12— that the Trust’s principal place of administration now lieBlorida rather tham the
District of Columbia.

Although Section 202 of the Uniform Trust Cduies been adopted by at least
fifteen states as well as the District of Columbia, there is a deartsefa& analyzing this
provision,and little guidance regarding the scengmised by this case. Nevertheless, the Court
concludes that because the Trust’s principal place of administcigiarty lay in the District of
Columbia at the time Cera and Miller accepted positions as purported trustiee§ nist — and
as the plainffs’ claims stem from those acts of acceptance, rather than from any coneuct tak
subsequent to those actsB-C. CopE § 19-1302.02 provides a statutory basis for this Court’s

assertion of personal jurisdiction over Cera and Miltef. Emberton v. Rutt, No. CIV 07-1200

JB/RLP, 2008 WL 4093714, at *8-9 (D.N.M. Mar. 31, 2008) flustee submitted to jurisdiction
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of New Mexico courtainder Section 202 of the Uniform Trust Code by accepting position as co-
trustee of New Mexico trust, and court did not Ipsesdiction once administration of trust was
later moved to Texas).

The Trust itself does not explicitly state that the District of Colunsits situs;
although the plaintiffs cite Tru§ection13-1307(b) to say that it does, the Court has not found
any such subsection in the Trust. But the Trust does feature two provisions that, when read
togetherappeato indicate settlor Elberta Douglass’ intent that the District beitgipal place
of adminigration Section13.07(d) provides that the Trust “is governed, construed, and
administered according to the laws of the District of Columbia . . . unless thefsitus
administration is changed as provided in Section 13.85d although e crosseferenced
sectiondistinguishes between actions taken to change the governing l#we @re hand, and to
changehe situs on the other,eeTrustSection13.05 — which suggestsatthere need not
necessarily be a linkage between the twahere is no indication that Ms. Douglass intended for
anylocationother than the Distriaaf Columbia to be the principal place of her Trust’s
administration particularly given that Ms. Douglass hersetfsthe first trustee andasa D.C.
resident Cf. RESTATEMENT (SECOND) OF CONFLICT OFLAWS 8§ 267 cmt. ¢ (1971)
(acknowledging presumption that settlor intends for trust to be administertadeimshis or her
domicile, as well as that in habsence gdrovision establishing that trust is to be administered
in a particular state, “it is reasable to infer in most situations that the . . . settlor expected the
trustee to administer the trust at his or its place of business or dejh)ciMs. Schmidt’s
amendment to the Trust providing michange ta Florida situs only seems to confirm that,

prior to this purported change, the Trust wdministeredn the District of Columbia
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Moreover, as notedlberta Douglass was the Trust’s first trustee, and it is
undisputed that she resided in the District of ColumBieeD.C.CobEe § 191301.08a)
(“[T] erms of a trust designating the principal place of administratie valid and controlling if
.. .atrustee is a resident thfe designated jurisdiction . . ).."UponMs. Douglasstdeath,
plaintiffs Katrina Queen and Kitt Haston became the trusteesylandaston— like her
mother, Ms. Douglass —+esided in the Distriatf Columbia Further,the actiongaken byJanet
Schmidt to change the situs of the Trust to Florida — including executing an amenal thent
Trust,seeSchmidt Opp. to TRO and Pl at 7, B2, well as appointing Cera and Miller as the
purported trustees — are alleged by the plaintiffs to be invBi@tause th€ourt does not here
decide the meritef that contentionit will not consider the purported change to the Trust’s situs
in determining the westion of personal jurisdiction. Nor need the Court do so, as the plaintiffs’
claims do not stem from any actions taken by Cera and Millesequertb their acceptance of
the trusteeships. ConsequenByC. CobE 8§ 19-1302.02 provides a statutory basis for this

Court’s assertion of jurisdiction over Cera and Miller.

ii. Minimum Contacts
The Court further determines that exercising jurisdiction over Mr. Cerdis.
Mill er would not offend due proces$T]he Due Process Clause limits the authority of courts to
exercise personal jurisdiction over nonresident defendants; personal jurisdkcsisrirea given
forum only if the defendant has ‘certain minimum contacts with [the forum] sucththat
maintenance of the suit does not offend traditional notions of fair play and substatitiel’jus

GSS Group Ltd. v. Nat'l Port Authority, 774 F. Supp. 2d 134, 137 (D.D.C. 2011) (qirrioey

v. Socialist People’s Libyan Aralamahiriya294 F.3d 82, 95 (D.C. Cir. 2002)) (alteration in

original). “Jurisdiction is proper . where the contacts proximately result from actions by the
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defendanhimselfthat create &ubstantial connectionwith the forum Staté. Burger King

Corp. v. Rudzewicz, 471 U.S. 462, 475 (1985) (quatiiegsee v. Intl Life Insurance Cq.355

U.S. 220, 223 (1957)). “[T]he defendant’s conduct anaheotion with the forum State [must
be] such that he should reasonably anticipate being haled into leeret tld. at 474 (quoting

World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980)).

Mr. Cera and Ms. Miller voluntarily assumed their appointments as the gudtee
the Elberta Douglass Living TrusgeeCera MTD at 2. To be sure, they did so whilang in
the state of Florida. But the Trust itself had, at least up until that pointydbesh centered in
the District of Columbiaas they undoubtedly knew. As noted already, Ms. Douglass, the
Trust’s settlor and its original trusteeeTrust Art. 1, was a D.C. resident. The Trust originally
provided thait would be governed byélaws of the District of Columbiaand the validity of
Ms. Schmidt’'s subsequent amendments — changing both situs and governing law to Florida —
is one of the core points of dispute between the parties in thisléagber the Trust owns at
least one piece of real property in the District. BeesstSection6.05. Moreover, the Trust is
the sole beneficiary of the Esteof Elberta Douglass, which is or was being probated in the
Superior Court of the District of Columbi&eeVerified Complaint [Ex. 2 to Dkt. No. 12 in
Queen l]. And finally, at the time the complaint @ueen Iwas filed, one of the plaintiffs who
alleged having been wrongfully divested of her position as trust&@t-Haston— resided in
the District.

The Court therefore concludes that Cera and Miller could “reasonably ateticipa
being haled into court” here in connection with a lawsuit, such as this one, aimestainiay

whethertheir appointmentss trustees were lawful, as well as whether, by accepting the
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appointments, Cera and Milldrerebyparticipated in a conspiracy with Schmidt to steal the

trust’s asseter otherwise violated fiduciary duties to the plaintiffs

b. Service of Process

Thedefendants also argue that the plaintiffs’ service of pragess them was
ineffective. SpecificallyCera and Millercontend that the plaintiffs served them with
summonses that had been issued by the Superior Court of the District of Columbia prior to
removalof the case They argue that tise summonses therefore were void at the time they were
served, following removal of the case to this Co@teCera MTD atl1; Cera Supp. Memo. at
3-4.

Service of process followirtpe removal of a cade federal court is governed by
28 U.S.C. § 1448, which provides:

In all cases removed from any State court to any distaatt of

the United States in which any one or more of the defendants has

not been served with process or in which the service has not been

perfected prior to removal, or in which process served proves to be

defective, such process or service may be completed or new

process issued in the same manner as in cases originally filed in

such district court.
Cera and Millercontend thatin this casethe statutevould requirethat “service of process . . .
be accomplished according to Federal procedures,” ndmedgrvice of a summons issued by
the federal court. Cera Supp. Memo. at 3. The plaintiffs regpand “literal reading of the
statute demonstrates that, in the situation of theseoved defendant as of the date of removal,
the plaintiff has two options: either to continue efforts to serve that defendanhevitate-

issued process or to apply for new process from the U.S. District Court.” Pls.” Seipw. M

at 2

24



The question of statutory interpretation concerns thenmgof the words in
Section 1448’s key final clausesuch process or service may be completegew process
issued in the same manner as in cases originally filed in such district cGera”and Miller
argue that the emphasized language pertailystosituations in which the state court summons
“has previously been served upon a defendant and such service was somehow deficient or not
perfected prioto removal of the case.” Cera Supp. Repl.afccordingly, they argue that
because in this casiee plaintiffs never even attempted service upon them prior to removal of the
actionfrom the Superior Court, Section 1448'’s provision allowing the completion of “such
process or service” is inapplicabl8eeid. 4-7. The defendants’ reading of te&atute is wrong.

Section 144&dentifies three situations that may unfold prior to removal: dhy*
one or more of the defendants has not been served with gromeg?) “the service has not been
perfected prior to removalor (3)the“process seerd proves to be defective.” 28 U.S.C.
8 1448. Each of these three separate scenarios is separated by the word “or”; araf tharset
is followed by the provisiothat®such process or service may be completed.” iGe&hus, in
any one of those the situations, a plaintiff may “complete” service of state court process. The
statute’s language bears no indication that the provision for completion appli¢s sognarios
(2) and (3).That is, there is nothing in the text to suggest that the proadimning for the
“complet[ion]” of “such process or service” does not also app$itt@tions fn which any one
or more of the defendants has not been served with procgssid.

As anothedistrict cairt has persuasively explained:

[T]he statute states that in all removed cases in which any one or

more of the defendants has not been served with procest

process or servigewhich can only be referring to process issued

by the state courtmay becompletecor new process issuedhus

clearly providing two alternatives.If in all cases in which a
defendant was not served prior to removal, service could only be
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validly accomplished posemoval by havingnew process issued
by the federal court, then the phrasey be completédvould be
meaningless.

Minter v. Showcase Systems, In641 F. Supp. 2d 597, 601-02 (S.D. Miss. 2088&also

Schmude v. Sheahan, 214 F.R.D. 487, 490 (N.D. Ill. 2003) (“[F]or purposes of § 1448, service of

process commence[s] on . . . the day the [state court] summons|[es] were issuags; thdre is
no reason why “such process” may not be “completed” after removal to federtales@ur if
prior to removal the platiffs had yet to attempt service of the state cptotesaipon the
defendants.The Courtthereforeconcludes that it may exercise personal jurisdiction over

defendants Mark Cera and Bonnie Mill&r

C. Cera’s and Miller’s Other Arguments for Dismissal
Mr. Cera andMs. Miller also move for dismissal of the plaintiffs’ complaint
under Rule 12(b)(6) of the Beral Rulef Civil Procedure.Rule 12(b)(6) allows dismissal of a
complaint if a plaintiff fails “to state a claim upon which relief can be grantegd. R.Civ. P.
12(b)(6). “Federal Rule of Civil Procedure 8(a)(2) requires only ‘a short and plaimssatef
the claim showing that the pleader is entitled to relief,” in order to ‘give thedheiefair notice

of what the . . claim is and tk grounds upon which it rests.Bell Atlantic Corp. v. Twombly,

10 Cera and Miller rely on the Ninth Circuit’'s demn inBeecher v. Wallace381
F.2d 372 (9th Cir. 1967), which reached the opposite conclusion: “[W]here a defendant has not
been served at all with state process prior to removal . . . the federal court camquiete’ the
state process by permitting it to be served after vaioather the federal court must issue new
process pursuant to Rule 4 of the Federal Rules of Civil Proceddreat 373. For the reasons
explained above, this Court disagrees with the Ninth Circuit’'s reading of Sectionhdié@d, a
subsequent panel of that court has called into doubt the soundnesBeétheicourt’s reading
of the statutory textSeeRichards v. Harpei64 F.2d 85, 87 (9th Cir. 1988) (“Although § 1448
appears to support [the argument that the district court may complstertiwe of process
initiated in state court,] our precedeng] Beechef holds otherwise.”). And while a fair
number of district courts have follow@&kecher, perhaps a greater number have rejected its
approach.SeeMinter v. Showcase Systems, Inc., 641 F. Supp. 2d a66%9eollecting cases).
This Court joins with the latter group of federal courts.
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550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)). Although

“detailed factual allegations” are not necessary to withstand a Rule )2(m(i6én to dismiss,
the facts alleged must be “enough to raise a right to relief above the spedelai.” Id. The
complaint “must contain sufficient factual rteat accepted as true, to state a claim to relief that

is plausible on its face.Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotBeil Atlantic

Carp. v. Twombly, 550 U.S. at 5YQinternal quotations omitted)A claim has facial

plausibility when the plaintiff pleads factual content that allows the court votieareasonable

inference that the defendant is liable for the misconduct alledadg Interbank Funding Corp.

Sec. Litig, 629 F.3d 213, 218 (D.Cir. 2010) (quoting Ashcroft v. Igbal, 556 U.S. at 678).

Mr. Cera and Ms. Milleargue that the plaintiffs’ complaint fails to include any
factualallegations of wrongdoingommitted bythem These two defendants are identifleg
nameat only two poing in the complaint. First, the plaintiffs state the simple factJéuaet
Schmidt appointed Ceend Miller asthe purportedrustees of the Elberta Douglass Living
Trust. SeeQueen ICompl. 1 28. Second, based on this condbetplaintiffsaccuse Cera and
Miller, together with Schmidipf “engaging in a plan to extract funds and/or property from the
Trust” and“violating their fiduciary duties to the Plaintiffs not to interfere with the Plainaiffs
Trustees in administering tAgeust and the decedent’s estate . . . in order to reap fe¢®hnd
loot the Trust and Estate of propettyd. I 51. The plaintiffs offer no legal or factual basis
however for aclaim that Cera and Miller owed them a fiduciary duty not to interfere with the
plaintiffs’ ability to administer the Trustwith respect to the plaintiffgittempt to assert civil
conspiracy based upon conversion or some similar underlying todatheisconclusory and
not supported by allegations of corrupt intent or specific gohdommitted either by Cera or

Miller, nor an allegation of injury. €2Busby v. Capital One, N.A., 772 F. Supp. 2d 268, 278
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(D.D.C. 2011). It appears possible, however, based on the full context of the complaint and the
nature of Schmidt’'s alleged camat, that the plaintiffs could “adequatelypkead” this claim

with respect to Cera and MillefFindlay v. CitiMortgage, Inc., 813 F. Supp. 2d 108, 123 n.5

(D.D.C. 2011)seeNat’l ATM Council, Inc. v. Visa Inc., 922 F. Supp. 2d 73, 96 (D.D.C. 2013)

(“The Court has not concluded that plaintiffs could never make factual allegatisnggort
their claims; it simply rules that plaintiffs have not done so her&dy.all of these reasons, to
the extent the plainfd seek to impose tort liability on Mr. Cera and Ms. Miller, thclaéns
must be dismissed under Rule 12(b)(6) of the Federal Rules of Civil Proceduréuferttastate
a claimupon which relief can be granted, but the Cauillt dismiss the plaintiffsclaim of civil
conspiracy without prejudice.

The Court would noin any eventdismiss Cera and Miller as defendants from
this action because thayenecessary parties tbe lawsuit, given the plaintiffsequesfor a
court orderequiringCera and Miller taelinquish their purported positions as trustees of the
Trust, so that the plaintifisanreclaim tose positionsSeeQueen ICompl. { 47. Based on this
claim forrelief, the Court concludes that Mr. Cera and Ms. Miller should remain joined in this
actionas necessary partiesven apart fronthe plaintiffs’ attempt to assert tort claims against

those defendantsSeeFep. R.Civ. P. 19(a)1).1?

1 Cera and Miller also contend that the plaintiffs’ claims against them should be
dismissed for lack of Article Il standindgseeCera MTD at 46. This argument really is a
restatement of the contention that the complaint alleges no tortious conduct on ehbkar of
parts. The two defendants also move to dismiss for improper venue, arguing thapthes dis
should be resolved in Florida ratherrha the District of Columbiald. at 13-14. But the
central allegations of tortious conduct committed by Janet Schmidt occurred in atitenear
District of Columbia, with respect to a Trust centered in the District. AccordlitigdyCourt will
not dismiss the case on this ground.

12

Rule 19 of the Federal Rules of Civil Procedure provides, in relevant gart:
person who is subject to service of process and whose joinder will not deprive the court of
subjectmatter jurisdiction must be joined as atgaf . . . in that person’s absence, the court
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. QUEEN 1I*3
OnMarch 25, 2011, Mark Cera and Bonnie Milleraeting as trustees tie
Elberta Douglass Living Trust-filed an actim in the Superior Coudf the District of
Columbia, Probate Divisiomgainst defendantéatrina QueenKitt Haston, and William Queen
(“the Queen Iplaintiffs”), among several other€era and Millelasserted threglaimsrelating
to the Estate of Elberta Douglader revocation of probatéor removal of the Estate’s personal
representative; and for an accountaighe Estate SeeSchmidtRemandOpp. at 1id. Ex. 2

(first two pages of Verifie€omplaint filed by Cera and Milleff

cannot accord completelief among existing parties; or . that person claims an interest
relating to the subject of the action and is so situated that disposing of the adtepénson’s
absence may. .as a practical matter impair impede the persosability to protect the interest
... FEED.R.Civ.P.19(a)(1). “Rule 19 [does] not . . . require a cause of action between a
plaintiff and a party sought to be joined under the ruEEEOCv. Peabody Western Coal Co.,
400 F.3d 774, 781-82 (9th Cir. 2005gealsoid. at782 (observing that D.C. Circuit’s
suggestion to the contrary, in Davenport v. Int'| Brotherhood of TeamstersCAB] 166 F.3d
356, 366 (D.C. Cir. 1999), was dicta).

13 The papers considered in connection with the motions pend@aeen Il
include: Schmidt’s amended notice of removal (“Am. Notice of Removal”) [Dkt. No. 10];
plaintiffs’ Third-Party Complaint [Dkt. No. 10-1]; plaintiffs’ motion to remand (“Mot. to
Remand) [Dkt. No. 7]; plaintiffs’ motion to quash the amended notice of removal (“Pls.” Mot.
to Quash”) [Dkt. No. 11]; Schmidt’s opposition to plaintiffs’ motion to remand (“Schmidt
Remand Opp.”) [Dkt. No. 12]; Schmidt’'s opposition to plaintiffs’ motion to quash the amended
notice of removal (“Schmidt Removal Quash Opp.”) [Dkt. No. 13]; Schmidt’s motion to quash
service and to dismiss duplicative complaint (“Schmidt Mot. to Quash and MTRt) [N®. 19];
plaintiffs’ reply to Schmidt’s opposition to motion to remand (“Pls.” Remand RefiDKt. No.
15]; Schmidt’s motion to strike plaintiffs’ reply to Schmidt’'s opposition to motion ricared
(“Schmidt Mot. to Strike”) [Dkt. No. 17]; plaintiffs’ opposition to motion to quash servickta
dismiss duplicative compiat (“Pls.” Opp. to Mot. to Quash and MTD”) [Dkt. No. 18];
plaintiffs’ opposition to Schmidt’s motion to strike (“Pls.” Opp. to Mot. to Strike”kfINo. 21];
and Schmidt’s reply to plaintiffs’ opposition to motion to quash service and to dismiss
duplicative complaint (“Schmidt Quash Reply”) [Dkt. No. 24].

14 TheQueen Iplaintiffs also assert that Cera’s and Miller’'s underlying action
sought to have them removed as the trustees of the Elberta Douglass LivingS&efs.’
Mot. to Quash at 1Strangelyenough, no party has submitted a complete copy of the original
complaint filed by Cera and Miller in the Superior Court
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Having been sued by Cera and Miller, Geeen Iplaintiffs then filed a “Third
Party Complaint'in Superior Coursolelyagainst Janet Schmidt, drawing her itite new
litigation. The ThirdParty Complaint i®asicallyidentical to the plaintiffscomplaint inQueen
I. Days after this ThirdParty Complaintvas filed Ms. Schmidfiled a notice of removal ithis
Court. TheQueen Iplaintiffs thenfiled a motion to remand, arguing that Ms. Schmidt is athird
party defendant who has no right to remove a case from state to federalSsmMot. to
Remand aB. Ms. Schmidt responds that tBeeen Iplaintiffs’ “Third-Party Complaint” really
is notathird-party complaint at all, but instead is a “separate and independent action” that should
have been filed as suckeeSchmidtRemandOpp. at 2-13.

Ms. Schmidfirst contends that she removed only the Thiraty Complaintand
not theentire Superior Court caseéseeAm. Notice of Remova] 5 SchmidtRemandOpp. at 2.
She cites no rule of procedure, howeyparmittingsuch partial removal, arttie Court knows of

none thaexists. SeeWood v. Crane Co., 764 F.3d 316, 320 (4th Cir. 2014) (recognizing the

“pbasic proposition[] that parties remove cases, not clgifisFurther, as Schmidt
acknowledges, the Superior Court action was closad s entirety— on November 29, 2011.
SeeSchmidt Mot. to Quash alTD at 2 seealso28 U.S.C. § 1446(d)Rromptly after the
filing of such notice of removal of a civil action the defendant or defendants shallgiten

notice thereof to all adverse parties and shall file a copy of the notice wittetk of such State

15 Contrary to Ms. Schmidt’s contention, 28 U.S.C. § 1441(c) does not provide for
the removal of separate and independent claims “so long as the unrelated underhpiegnt”
remains in state courtSce Am. Notice of Removal  5Rather, Section 1441(c) provides that
where a lawsuit in state court includes both federal claims and state law claingsdatiite of
federal prisdiction, ‘theentire actionmay be removed if the action would be removable without
the inclusion of the [nomemovable] claim,” after which the federal district court “shall sever”
the nonremovable claims and “remand the severed claims to the $tatefrom which the
action was removed 28 U.S.C. 8§ 1441(c) (emphasis added). Moreover, as explaiinact
34 n.18 Section1441(c) has no application to this case becMse&chmidt has invoked this
Court’s diversity jurisdiction rather than itsdferal question jurisdiction.
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court, which shall effedhe removabnd the State court shall proceed no further unless and
until the case is remandgyl(emphasis added)The entire case, therefore, is presently before
this Court, even though Ceaad Millerhavenotappearedo assert an interest in the claims they
had filed against the plaintifirough the underlying complaint®

Ms. Schmidtacknowledges that, igeneral, third-party defendants brought into
the state action by thaiginal defendant [may not] exercise tight to remove claims to the
federal court 14C GHARLESALAN WRIGHTET AL., FED. PRAC. & PROC. JURIS. § 3730 at
432-33 (4th ed. 2009). This rule stems from federal courts’ narrow construction of the word

“defendant” in the removal statute, 28 U.S.C. § 1441%@eFirst Nat'| Bank of Pulaski v.

Curry, 301 F.3d 456, 461-63 (6th Cir. 20q#)ird-party defendants are not defendants for
purposes of removal); 14CRMHT ET AL. 8 3730, at 432 (the right to remagdimited to “true”
defendants). But Schmidt conteritatthis bar has no applicatidrere becausthe Queen |
plaintiffs’ “Third-Party Complaint” represenés illegitimateattempt at thireparty practiceand
shethereforenasbeen mischaracterized as a “thpdrty defendant.” On this point, Schmidt is

correct, but it is a hollow victory.

16 As an initial matter, the Court concludes that it lacks subject matter jurisdiction to
adjudicate Cera’s and Miller’s underlying claifios revocation of probatdor removal of the
personal representatioé Elberta Douglass’ Estgtand foranaccountig of the Estate. These
claims lie squarely within the probate exception to federal jurisdict@@Marshall v.

Marshall 547 U.S. at 3112. In circumstances where a case presents both a claim Ihat fal

within the probate exception and a claim that does not, at least one district coextenad the

claims and remanded only the claim over which jurisdiction could not be exer8ised.

Newcomb v. Sweeney, Civil Action No. 3:11cv399(VLB), 2013 WL 1774651, at *3-5

(D. Conn. Apr. 25, 2013). This Court has no occasion to consider the propriety of such an
approach, however, because, for the reasons explained below, it concludes that Ms. Sdhmidt ha
noright to remove the action from Superior Court at all, as she cannot be considered a
“defendant” within the meaning given to that term in the removal statute.

The plaintiffs argue that their Thidarty Complaint also presents claims that are
barred by the probate exceptioBeePls.” Remand ReplyBecause their claims in this action
are the same as those asseirggdueen ] the Court rejects this argumer8eesupraat 12-14.
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Under Rule 14 of the Federal Rules of Civil Procedure (which is identical to Rule
14 of the Superior Court Rules), “[a] defending party may, as gart plaintiff, serve a
summons and coplaint on a nonparty who is or may be liable to it for all or part of the claim
against it! FED. R.Civ. P.14(a)(1). In this case,ite underlying action brought I&§era and
Miller aspurportedrusteesagainst th€ueen Iplaintiffs seeks remedies ihding the removal
of Katrina Queen as personal representative of the Estate of Elberta Bpagla®ll as an
accounting of the Estand revocation of probate. But theird-PartyComplaint brought by
Queen, Haston, and Queen alleges wrongdoing orSbtsndt’s part in relation to the
amendment of the Elberta Douglass Living Trust @n@dremoval of th@ueen Iplaintiffs as
trustees. tlasserts claimagainst Schmidor theunauthorized practice of law, violation of
professionakthical dutiesand violation of fiduciary duties. The purported Thitdrty
ComplaintagainstSchmidtdoes not pertain to any liability that Schmidt may bear for the claims
alleged against thQueen Iplaintiffs by Cera and Miller. It therefore follows that Ms. Schmidt
is not a thid-party defendant under Rule 14 of the Federal Rules of Civil Procedure.

Schmidt would be bettéabeledanadditional counterclaim defendant who might
be permissively joined to the underlying action under Rules 13 and 20 of the FedesabfRu

Civil Procedure.SeeFeD. R.Civ. P.13(h), 20(a)(2)seealsoDeutsche Bank Nat'l Trust Co. v.

Baxter, 969 F. Supp. 2d 1337, 1341-42 (N.D. Ala. 2013). Unfortunately for Ms. Schmidt,
however, counterclaim defendantslike third-party defendants— also are notypically
considered to be “defendants” within the meaning of the removal statute, and, as such, the

cannot disturb a plaintiff's choice of forum through remov&éeln re Mortgage Electronic

Reqistration Systems, In6&80 F.3d 849, 853 (6th Cir. 2012) (“Under [Section 1441(a)], a

counterclaim or thirgpbarty defendant is not a ‘defendant’ who may remove [an] action to federal
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court.”); Palisades Collections LLC v. Shorts, 552 F.3d 327, 332-34 (4th Cir. 2008). The Court

therefore concludaat Ms.Schmidtlacked theight to removeQueen Ilifrom the Superior

Court to this Court. Accordingly, the Court must remand this case to that forum.
Schmidtfurthercontends, howevethat theQueen Iplaintiffs have “fraudulently

joined” their claims againgter to the underlying action brought by Cera and Miluden ),

and that the Court should not countecetheir effort to getthe casdack to the Superior Court

to litigatethe same claims that already were removed to federdl iodQueen | SeeSchmidt

Remand Opp. at 8-%Fven if Schmidt is right, her remedy wasand still is— in the Superior

Court, not hereFor “[i]f the joinder at issue is patently improper under state law, the

[counterclaim]defendant should easily and quickly succeed in having the removable claim

severed, at which point the case againsfdbenterclaim] defendant may be properly removed.”

Central Ohio Gaming Ventures, LLC v. Goodman, No. 2¢-P23, 2011 WL 1981185, at *9

(S.D. Ohio May 20, 2011xeeln re Prempro Products Liability Litig591 F.3d 613, 624 n.8

(8th Cir. 2010) (“Considering the uncertainty surrounding the propriety of the joinder of
plaintiffs’ claims, the preferable course of action may have beerefendants to challenge the
misjoinder in state court before it sought remoyalBecause Ms. Schmidt could have filed a
motion in the Superior Court requesting severance dtleen Iplaintiffs’ Third-Party
Complaint from the underlying action — but instead chosgteampt taemove the action to this
Court despite her status as an additional counterclaim defendant — remand is dpprafiea
remand, Ms. Schmidt will be at liberty to move for severance in the Superior @duit that

motion is granted, to again attempt removal of the severed Pairty- Complaint.

o Once back in the Superior Court, Ms. Schmidt also wiftéeto assert her

argument that the ThirBarty Complaint was misjoined to the underlying action because the
Queen Iplaintiffs there were sued as individuals, but the TRiadty Complaint was filed by the
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For the very same reason, Ms. Schmidt’s invocation of tlcaled “Riegel

exception” is misplacedSeeSchmidtRemandOpp. at 11-13citing Central of Georgia Railway

Co. v.Riegel Textile Corp.426 F.2d 935 (5th Cir. 1970)In Riegel the Fifth Circuitheldthat

thegeneral rule barring third-party defendants from remoeageglid not apply wher¢ghe

“third party controversy] has been severed from the original actioBeeCentral of Georgia

Railway Co. v. Riegel Textile Corp., 426 F.2d at 938is is because a majooncern

underlying the narrow construction of “defendant” in the removal statutdhat-the filing of a
third party action should not be alloweddefeat the plaintifé choice of foruni’ in which case
“removal. . . ‘is too much akin to the tail wagging the dog’” -ka’s no application where by
judicial surgery tail and dog have been separatétl.(quotingl A MOORE, FEDERAL PRACTICE
8 0.167(10) at 1052 (196)1(citations omitted).In the present case, by contrast, Ms. Schmidt
removed the entire actiaather than firsfiling a motion in the Superior Court seeking to sever
the ThirdParty Comfaint from the underlying action. Had she don@sd succeedethe
rationaleof Riegelwould have permittedhe removal of th€ueen Iplaintiffs’ complaint against
her. But that rationale is not applicable to the circumstances predesretf

In sum, the Court concludes that Ms. Schmid$ not etitled to removeQueen I
from the Superior Courtandit thereforewill remand the case to thitrum. The Courtalsowill

denyMs. Schmidts request that it sanctighaintiffs’ counsel based on hégrving procesapon

Queen Iplaintiffs in their capacities as the purfaat trustees of the TrusEeeSchmidt Remaah
Opp. at 3-4.

18 Schmidt also argues that removal of a thpedty claim that is “separate and
independent” from the underlying claim is proper under 28 U.S.C. § 148¢elFchmidt
RemandOpp. at 10-11 (cihg Carl Heck Engineers Inc. v. LaFourche Parish Police Jury,

622 F.2d 122, 135 (5th Cir. 1980Because Schmidt's removal of this case was predicated on
diversity of citizenship, rather than federal question jurisdiction, Section 14#Hc)o
applicdion.
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Schmidt using the summons issued by the Superior Court. As explaine@t2/pi26,the
completion of service issued bystatecourt is permitted under the plain language of 28 U.S.C.

§ 1448%°

IV. CONCLUSION

For the foregoing reasons, the Caejectsthe plaintiffs’ request to remand
Queen Ito the Superior CourtBecause th€ourt also finds that plaintiffs’ service upon
defendant Janet Schmidt@ueen lwas defectiveit will grant the plaintiffs a further 120 days
within which to effect sevice. In addition, the Counill direct plaintiffs’ counsel to show cause
why he should not be sanctioned for misrepresenting the nature and authengéecitiente
proffered to demonstrate Janet Schmidt’s citizensAgto Queen ) the Courtalso cacludes
that it may exercise personal jurisdiction over defendants Mark Cera and B&ihereand that
those defendants were properly servéd the extent the plaintiffs seek to hold Cera and Miller
liable for any tortious conduct, howevére plaintiffs fail to state a claim for relief against those
two defendantsalthough the Court’s dismissal of their cldmon civil conspiracy is without
prejudice to their filing an amended complaint thaplesads this claim Moreover because the
plaintiffs also seek aourt order that would require Cera and Miller to step down as trustees, the

Court concludes that these defendants are necessary pétthiesspect to that claim

19 The Court further notes that because it is remanding this action, Ms. Schmidt’s

argument concerning claim splitting has no forEeeSchmidt Mot. to Quash and MTD at 4-6.
Claim splitting occursvhen a “plaintiff seekst6 maintain two actionsn the same subject in the
same court, against the same defendant at the samé ti@layton v. Dist. of Columbia, 36 F.
Supp. 3d 91, 94 (D.D.C. 2014) (quotidgtz v. Gerardi655 F.3d 1212, 1217 (10th Cir. 2011)).
There is, however, no bar to the prosecution of parallel actions in federal and stisteSmEeir
Handy v. Shaw, Bransford, Veilleux & Roth, 325 F.3d 346, 349-53 (D.C. Cir. 2003).
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As for Queen IJ the Court will remand thatase tahe Superior Court of the
District of Columbia A separate Order in each of these matters will issue this same day.

SO ORDERED.

/sl
PAUL L. FRIEDMAN
United States District Judge

DATE: September 3, 2015
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