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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CALIFORNIANS FOR RENEWABLE
ENERGY, etal.,

Plaintiffs,
V. Civil Action No. 11-2128 (JEB)

UNITED STATESDEPARTMENT OF
ENERGY, etal.,

Defendants.

MEMORANDUM OPINION

Plaintiff Californians for Renewable Energ{CARE) is a nonprofit organization
dedicated to the responsible development of renewable energy. It advoca&iesrify projects
that are sensitive to the environment and surrounding comewiaitd are viable without
inappropriate subsidiesIn 2009, as part of the American Recovery and Reinvestment Act,
Congressauthorized the Department of Enerfgy the first timeto issue loan guaranteésr
energy projects that usommercially availal@d technology, as opposed to requiring new or
innovative technology. CARE and its President, Michael Boyd, lide® the instantsuit
challenging theeguaranteesn the ground thdDOE failed topromulgateregulations governing
the selection of applicants artie implementation of the program as required by Title XVII of
the Energy PolicAct. As a consequena# this procedural defect, Plaintiffs contend they were
deprived of the right to comment on such regulations and have suffered recreatshatic,

and financial harms becauskthe unlawfully issued guarantees.
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DefendantDOE, Department of the Treasury, Federal Financing Bank, Steven Chu (in
his official capacity as Secretary of DOE), and Timothy Geithner (in Hisiabfcapacity as
Secreary of the Treasuryhave now moved to dismiss for lack of subjextter jurisdiction,
arguing that Plaintiffs do not have standing to bring this challeBgeause Plaintiffs have not
demonstratednjury, causation, andedressability— thethree elemets requiredfor Article 1l

standing — the Court will grant Defendants’ Motion and dismiss the case without peejudi

Background

Title XVII of the Energy Policy Act of 2005, Pub. L. No. 168, 88 170105 (2005)
(codified at 42 U.S.C. 88651114, 16516), authorizethe federalgovernment to issue loan
guarantees focertainenergy projects. Specifically, it permits the Secretary of Energy, after
consulting with the Secretary of the Treasury, to guarantee loans for energyspitoge address
air pollution or anthropogenic emissions of greenhouse gases and use “newifarasity
improved technologies as compared to commercial technologies in service in tlteSiaies at
the time the guarantee is issuedd., 8§ 1703 (codified at 42 U.S.C. 8§ 16513 other words,
prior to 2009, Title XVII loan guarantees were not available unless the projecisyechplew or
significantly imgoved technologies.

In 2009, Congress, responding to the economic crisis the country was fwcacged a
stimulus package known as tAenerican Recovery and Reinvestméut, Pub. L. No. 1156
(2009) which, among other thingsmodified the Energy Policy Act. Concerned that the
contraction in the credit market would bring enengiyastucture investments to a halt,
Congress temporarily expanded the scope of projects eligible foan guarantees from the
Department of Energyld., § 406 (codified at 42 U.S.C. 816516 particular it added 8§ 1705

to the Energy Policy Act, permittinipe Secretary of Energy to guaranteans for “renewable



[energy and transmission projects that are based on commercially available techrmlogy
category of projects not included in the original statugeeS. Rep. No. 111-8t 33(2009) see
also 42 U.S.C. 816516(a) (listing categories of project§ix billion dollars was originally
appropriated for that purpose, but Congrdimatelytransferred $3.6 billion to other programs,
leaving $2.4 billion for § 1705 loan guarantegdompl., 19 12, 17. From the initiation of the
programin 2009 to its expiration on September 30, 20DDE issuedseveral slicitations,
inviting applications for the loan guaranteeSompl., 114-16;42 U.S.C. 8§ 16515(g}ee also
Loan Guarantee Solicitations, U.S. Department of Energy Loan Programs Qffice

https://Ipo.energy.gov/?page_id=8ast visited May 152012). Eachsolicitationfocused on a

different category of energy technologgd €t forth eligibility and selectiorcriteria Id. DOE,
throuch the Federal Financing Bank (a government corporation), guaranteed 100% of the
principal and interest of recipients’ loans. According to the Complaint, at B&doban
guarantees were provided under the progr&eeCompl., 1123-54. Now that the progam has
expired, the Secretary retains authottder unchange8 1703 to guarantee financiogly for

energy projects that use innovative technologeg42 U.S.C. § 16515(e).

Californiansfor Renewable Energy is a ngnofit that “advocate[s] for ensanmentally-
and communitysensitive energy projects that are commercially viable withoutproppate
subsidies.” Compl., 1 1The organization is led by Michael E. Boyd, “a California ratepayer
[and] a federal taxpayer” who alleges ‘tvall suffer the environmental impacts of the solar
energy projects in Southern Californidd., 1 2. On November 23, 2011, CARE and Bdyldd
suit alleging thaf6 loan guarantees issued under 8§ 1@65 unlawful Defendants have now
moved to dismiss for lack cfuhectmatterjurisdiction under Federal Rule of Civil Procedure

12(b)(1). The Court considers that Motion here.


https://lpo.energy.gov/?page_id=58

. Legal Standard

In evaluating a motion to dismiss under Rule 12(b)(1), the Court must “treat the
complaint’s factual allegations as true . andmust grant plaintiffthe benefit of all inferences

that can bealerived from the facts allegetl.Sparrow v. United Air Lines, Inc216 F.3d 1111,

1113 O.C. Cir. 2000) (quotingSchuler v. United State$17 F.2d 605, 608 (D.CCir. 1979)

(internal citation omitted)see als@lerome Stevens Pharms., Inc. v. FDA, 402 F.3d 1249, 1253

(D.C. Cir. 2005). The Court need not accept as true, however, “a legal conclusion coughed as
factual allegation,” nor an inference unsupported by the facts set forthei@dmplaint.

Trudeau v. Fed. Trade Comm’n, 456 F.3d 178, 193 (D.C. Cir. 2006) (quirdpasan v. Allain

478 U.S. 265, 286 (1986)) (internal quotation marks omitted).
To survive a motion to dismiss under Rule 12(b)(1), Plagbtar the burden of
proving that the Court has subjematter jurisdiction to hear their claimsSee Lujan v.

Defenders of Wildlife 504 U.S. 555, 561 (1992); U.S. Ecology, Inc. v. U.S. Deplntdrior,

231 F.3d 20, 24 (D.C. Cir. 2000). A court has an “affirmative obligatioansure that it is

acting within the scope of its jurisdictional authorityGrandLodge of Fraternal Order of Police

v. Ashcroft, 185 F. Supp. 2d 9, 13 (D.D.C. 2001). For this reason, “the [p]laintiff's factual
allegations in the complaint . . . whiear closer scrutiny in resolving a 12(b)(1) motion’ than in
resolving a 12(b)(6) motion for failure to state a clainid. at 1314 (quoting 5A Charles A.

Wright & Arthur R. Miller, Federal Practice and Proced&d350 (2d ed. 1987alteration in

original)).
Additionally, unlike with a motion to dismiss under Rule 12(b)(6), the Court “may
consider materials outside the pleadings in deciding whether to grant a motianits d@s lack

of jurisdiction.” Jerome Steven#l02 F.3d at 1253%ee alsd/enetan Casino Resort, L.L.C. v.

E.E.O.C, 409 F.3d 359, 366 (D.C. Cir. 2005) (“given the present posture of this—ase
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dismissal under Rule 12(b)(1) on ripeness grourdthe court may consider materials outside

the pleadings”); Herbert v. Nat'l| Academy $€iences974 F.2d 192, 197 (D.C. Cir. 1992).

1.  Analysis

Defendats seek to dismiss the Complam the groud that Plaintiffs lack standing,
leaving the Court withousubjectmatter jurisdictionovertheir claims. Defendantsargue, first,
that Plaintiffs have failed to show injury, causation, and redressabilithe three elements
necessaryo establishstanding under Article Ill. SeeMot. at #12. In the alternative, they
contend that Plaintiffs lack “prudential standing” because the interestsdbkytc protect are
outside the “zone of interestsafeguardetly § 1705 of the Energy Policy Actd. at 1216.

Article 11l of the Constitution limits the power of the federal judiciary to theltgson of

“Cases” and “Controversies.” U.S. Const. 8.8 2; see als?dllen v. Wright, 468 U.S. 737,

750 (1984) (discussing case-controversy requirement). “This limitation is no mere formality:
it ‘defines with respect to the Judicial Branch the idea of separation of powers cm tiéi

Federal Government is founded.”” Dominguez v. UAL Corp., 666 F.3d 1359, 1361 (D.C. Cir.

2012) (quotincAllen, 468 U.S. at 750). Because “standing is an essential and unchanging part of
the caseor-controversy requirement of Article Ill,Lujan, 504 U.S. at 560, findinghat a
plaintiff has standing is a necessary “predicate to any exerciff@eoCpurt’s] jurisdiction.” Fla.

Audubon Soc'’y v. Bentsen, 94 F.3d 658, 663 (D.C. Cir. 1996).

The doctrine of standing “requires federal courts to satisfy themselveshiptdintiff
has alleged such a personal stake in the outcome of the controversy as tohsarmamaication

of federaicourt jurisdiction.” Summers v. Earth Island Institute, 555 U.S. 488, 493 (2009)

(citing Warth v. Seldin, 422 U.S. 490, 498 (1975))(emphasis in original) At its “irreducible

constitutional minimum,” the doctrinequiresa plaintiff to provethree elementql1) a concrete



and particularized injurn-fact, (2) a causal relationship between the injury and defendants’
challenged conducand (3) a likelihood that the injury suffered will be redressed by a faleora
decision. SeelLujan, 504 U.S.at 56061. Organizations suing on their own behalf, like

individuals, must d&sfy these three requirement§eeNational Taxpayers Union, Inc. v. U,S.

68 F.3d 1428, 1433 (D.C. Cir. 1995) (citing Havens Realty Corp. v. Coleman, 455 U.S. 363, 378

(1982)).

In this case, however, CARE does not claim to have been injured as an organization.
Instead, it maintains that its members have been harféden an organization is suing on
behalf of its members, it must establisbpresentational” or “associational” standingo do so,
it needs tashow that‘its members would otherwise have standing to sue in their own right, the
interests at stake aremgnane to the organization's purpose, and neither the claim asserted nor the
relief requested requires the participation of individual members in theitdwguiends of the

Earth, Inc. v. Laidlaw Environmental Servicdsc., 528 U.S. 167, 81 (2000) (ating Hunt v.

Washington State Apple Advertising Comm’n, 432 U.S. 333, 343 ():93&¢ alscAmerican

Library Ass’n v. F.C.C., 401 F.3d 489, 492 (D.C. Cir. 20059 satisfy the first prong, it is “not

enough to aver that unidentified members have bgareth” Chamber of Commerce v. EPA

642 F.3d 192, 199 (D.C. Cir. 2011). Rather, the organization must name at least one member
who has suffered the requisite harBeeSummers555 U.S. at 498-99.

Because Michael Boyd ithe only member of CARE named the Complaint(or the
Opposition)and the only individual plaintiffthe Courtmustanalyze whethene hasstanding to
bring this suit If he does not, then CARE has no associational standing either. As a pnglimina
matter while Plaintiffs challengehe loan guarantees for 26 projects, Bajams injury from

only threein his declarationthe Abengoa Mojave Solaroject, the Genesiproject, and the



Desert Sunlighproject SeeCompl., 11 23%4; Boyd Decl. f{ 15, 18. Of thosethree only
AbengoaMojave and Desert Sunlight are named in the Complaint. Compl., 1 44ThEr.
Court’s task, therefore, is to determine whether Boyd can establish stamdeigtion to these
two projects.

A. Injury-in-Fact

Defendants first argue th&tlaintiffs havenot dleged aninjury sufficient to support
Article 11l standing. SeeMot. at #10. In response, Plaintiffs contend that Boyd &lasady
sufferedor will imminently sufferthree kinds of injury: (1) deprivation of procedural rights, (2)
environmental, recegional, and aesthetic harms, and (3) financial harm from increased utility
rates The Court will address each in turn.

With respect to the first, Plaintiffallege thatBoyd was “deprived of the public
participation opportunities and benefits that thenidstrative Procedure AtAPA’) requires.”
Opp at 1Q see alsad. at 11 (Boyd's injury “includes not being able to help DOE establish
sound final regulations for vetting Section 1705 projects, through comments on proposed
regulations as required blget APA”); Boyd Decl., 1 20 (voicing concern that DOE did not pass
statutorily required regulations or allow opportunity for public inpufyhen Congress passed
Public Law 110-5 in 2007, appropriating funds for Title XVII loan guarantees, itlptetiDOE
from awarding such guarantees “until final regulations are issued that inelud®)
programmatic, technical, and financial factors the Secretary will use to saedgattprfor loan
guarantees; (2) policies and procedures for selecting and monitoring lenders and loan
performance; and (3) any other policies, procedures, and information necessapfetméant
Title XVII of the Energy Policy Act 42 U.S.C. § 1651%). While DOE did issue such
regulations with respect to projects eligible for guaranteederug 1703- i.e., projects

employing innovative technologiessee72 Fed. Reg. 60116 (Oct. 23, 2007), 10 C.F.R. 09,
7



undisputed that it did not issue new regulations after 8 1705 was added to Titlen>2009
SeeOpp. at 6.

Even assuming (without deciding) that Defendants failed to comply with a statutory
requirement to issue regulations before guaranteeing loans under 8§ 1705, aofléhal
opportunityto comment on a proposed rule does not, on its oamstitute an injury for standing

purpeses Seelnt'| Bhd. of Teamsters v. TSA, 429 F.3d 1130, 1135 (D.C. Cir. 2005) (“[T]he

mere inability to comment effectively or fully, in and of itself, does notbésta an actual
injury.”) (internal quotation omitted). As the Supreme Cduas stated, a‘deprivation of a
procedural right without some concrete interest that is affected by the atepriva procedural
right in vacuo—is insufficient to create Article Il standirigSummers555 U.S. at 496ee also

United Transp. Union v. ICC, 891 F.2d 908, 918 (D.C. Cir. 1989) (requiring “some connection

between the alleged procedural injury and a substantive injury that would isther@nfer
[Article 1ll] standing).

Plaintiffs here have not demonstrated that Boyd suffered a concrete injurgsig afr
DOE’s alleged failure to issue final ndgtions regarding 8 1705, which thus deprived the public
of an opportunityto comment.As Plaintiffs themselveacknowledgethe procedural injury they
allegally suffered was not specific to Boyd, but was indeed shared by “every member of the
public.” Opp. at 10Sucha generalizednjury will not suffice. To demonstrate injury for
standing purposes, a plaintiff must show that he or she was injured in a “pensdnatliividual
way.” Lujan, 504 U.S. at 560.fh; see alsad. at 57374 (“[A] plaintiff raising only a generally
available grievance about government ... does not state an Article 11l case ovemyrgy Ctr.

For Biological Diversity v. Dep'’t of Interior, 563 F.3d 466, 478 (D.C. Cir. 2009) (halraresi

by humanity at large” too generalized to support standiBgyd’s assertion that he “desired a



loan guarantee under Section 1705” does not give haonareteinterest furthermore,as he
never even alleges that bpplied for such a guaranteBoyd Decl., § 17.Finally, the fact that
CARE as an organization is concerned with the “responsible development of renewaitgy”
without “inappropriate subsidigsCompl., I 1,is likewise of no moment, asssociational
standing still requires an inddwal menber to have suffered an injuryPlaintiffs have thus
failed to demonstrate that the absence of natimcomment rulemaking caused them
procedural harm sufficient to meet the injury requirenf@ndrticle Il standing.

Plaintiffs’ secondargumet —namelythat Boyd will suffer environmental, aesthetic, and
recreational harms from the loan guarantees under 8§ 27@8s for similar reasons. The
allegations of environmental harm, like those of procedural injury, areré@alto constitute an
injury-in-fact under Article 1ll. Boyd asserts— based on the redaction of the estimated
greenhouse gas reductsoim a FIOA response regarding a siniglen-guaranteed projeet that
the projects DOE supported contribute to greenhouse gas emissions winlg ‘Balse
assurances” that such emissions will be reduced. Boyd Decl., § 19. Not only detgehgnt
appear to be purely speculativmitit is also too generalized to support standiSgeSummers
555 U.S. at 494 (“[G]eneralized harm to ... the environment will not alone support standing.”);

see alsdFla. Audubon, 94 F.3d at 67Dyjan, 504 U.S. at 565. This Circuit, when considering

standing in a climatehange case, found that the effects were not individualized enough to

constitute concretgarticularized injury. SeeCitr. for Biological Diversity v. Dep’t of Interigr

563 F.3d 466, 478 (D.C. Cir. 2009). The same rationale applidge environmental injury
alleged here.

Plaintiffs counter that irCenter for Biological Diversity v. Abraham, 218 F. Supp. 2d

1143 (N.D. Cal. 2002), theourt found that the injury requirement had been met where the



plaintiff alleged harm based on the emission of harmful pollutants from gasofineshicles.
Id. at 1155. Because thiatlding is from a districcourt in another jurisdiction, this Court is not
bound by it. In any event, the Supreme Court subsequently rejected the relaxedl dtandar
imminence employed irAbraham see Summers 555 U.S. at 4946, andthis Circuit has
likewise repudiated thekind of “predictive assumptions” about environmental hatiet that
court employed SeeFla. Audubon, 94 F.3d at 670As such,Abrahamdoes not advance
Plaintiff's arguments here.

With respect tohis allegedaesthetic and recreational harBgyd declares that he has
suffered (and will in the future suffer) such injury on account of the construction andi@pera
of two projects in Southern CaliforniaSee Boyd Decl., T 18. It is well established that
“aesthetic, conservational, and recreational” harnms ssEave as a basis for standing, but “the

‘injury in fact’ test requires more than an injury to a cognizable inter&etra Club v. Morton

405 U.S. 727, 7385 (1972) see alsiGummers 555 U.S. at 494 (“While generalized harm to

the forest or the emonment will not alone support standing, if that harm in &técts the
recreational or even the mere esthetic interests of the plaintiff, that wittes)f The party
seeking review must show that he himself fatastual or imminent’ injury.” 1d. at 496

(quotingLujan, 504 U.S. at 564 see als&ierra Cluh 405 U.S. at 735.

“[E]nvironmental plaintiffs adequately allege injury in fact when they aver that they use
the affected area and are persdoswhom the aesthetic and recreational ealf the area will

be lessenedby the challenged activity. Friends of the Earth, 528 U.S. at 1@RiotingSierra

Club, 405 U.S. at 735). Plaintiffs have not adequatelyled such harm here. While the
Complaint states that Boyd will “suffer the environmental impacts of the solarygm@jgcts in

Southern California,” it says nothing about hécreational or aesthetic interests specifically.
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Compl., T 2. It merely alleges that “CARE has members who reside, recreatbewise
utilize the areas inrmear a number of the sites for renewadergy projects that have received
loan guarantees from the United States of Ameri¢a.,”{ 1. Since itis “not enough to aver that
unidentfied members have been injurédhe Court cannot find aesthetic @creational injury

on this basisChamber of Commercé42 F.3d at 199.

The allegations in Boyd’s declaration fare better, but they still do not cleauttih
Although Boyd does not live in Southern California, he has regularly visited theis&arges
Desert Sunlight project sites and was denied access on at least one occasion dwtto proj
construction. SeeBoyd Decl., { 18. While he does state thatis “aesthetic and recreational
experience” athe sites’has been adversely impacteolf the progcts’ constructionhe does not
allege the harm with sufficient specificity to establish aesthetic or recrdatpmg. SeeBoyd
Decl., 1 18. First, he fails to specify which sitee was prevented from accessing. This is a
critical omission becausenly one of the two identified projects & subjectof this litigation.
Desert Sunlight is named in the Complaint, while the Genesis Project+gprdtaps because it
is the subject of a separate faut in the Central District of CaliforniaSeeCompl, T 47;La

Cuna de Aztlan Sacred Sites Prot. Circle Advisory Comm. v. Dep't of Int&dgirl WL

5545473 (C.D. Cal2011). Thus, if Boyd was denied access to @enesis Project site, but not
Desert Sunlight, he would have no basis for alleging acts#hetec or recreational injury in this
suit.

Conversely, een if Boyd had beerkept from entering thBesert Sunlight project sitbg
has not establishedn aesthetic or recreational injury because he has failedleige what

recreational or aesthetic interestgersonallyhas in the land. IRriends of the Earth, a seminal

standing case, the Supreme Court determined that an environmental organizatiob&sranem

11



suffered aesthetic and recreational haitmecausethey submitted affidavits stating that yhe
wished to use the land fapecific recreational and aesthetic purposesuch as fishing,
camping, swimminghiking, and picnicking— but refrained from doing so because of the

defendant’s mercurgischarge violations.SeeFriends of the Ear{l628 U.S at 181183; see

also Summers 555 U.S. at 496tq establish recreational injury, plaintiff must show that
defendant acted “in a way that harm[ed] his recreational interesk$€ye, by contrast, it is
unclear for what purpose Boyd “regularly visitedétBesert Sunlight site and therefore what
kind of harm he would have suffered if denied access. Boyd Decl., finl8ght of this,
Plaintiffs havefailed to establish that Boyd suffered actual aesthetic or recreationgl injur

They have likewise failedo estalish that Boyd will imminently suffeharmto these
interests For harm to be imminent, it requere “specific and concrete plan3ummers 555
U.S. at 495. A “vague desire to retumo the affected land]s insufficient to satisfy the
requirement of imminent injury: ‘Such some day intentiengithout any @scriptionof concrete
plans, or indeed any specificationwienthe some day will be do not support a finding af.
injury.”” 1d. at 496(quotingLujan, 504 U.S. at 564 The only suggd®n that Boyd will return
to the project site is his statement that his “future enjoyment will be impacted byetiatiap of
the projects.” Boyd Decl.,, 1 18. This lone statement hardly qualifiea &specific’ or
“concreté planand as suchgcannot atisfy the imminentnjury requirement for standing.

The final injury alleged by Plaintiffs is that Boyd will be harmed by increaseutility
rates as a result of the federal governnselttan guarantees under 8 17@oyd is concerned
that the state of California is allowing the projects thaeireed loan guarantees froDOE to
charge higher utility ratesld., I 15. He specifically contends that, as a Pacific Gas and Electric

customer, he is going to be charged higher utility rates on account dibdngoa Mojave

12



project and the Genesis Solar Energy projelct. The Court need not decide whether this
allegation satisfies the injury prong of Article Ill standing because, agllidscuss below,
Plaintiffs have not met the causation requirement with respect to the finanaahlheged.

B. Causatiorand Redressability

Assuming that increased utility rates would satisfy the injury requirementaiodisg,
Plaintiffs would also have to show that timerease wasaused byDefendant’'s challenged
condwct. SeelLujan, 504 U.S. at 560Here, the violation Plaintiffs allege is Defendants’ failure
to isswe final regulations regarding 8705 loan guaranteethrough noticeandcomment
procedures.SeeCompl., 11 6465. In other wordsPlaintiffs must demastrate that Defendants’

allegedprocedural violations responsible foBoyd’s escalating utility ratesSeeFla. Audubon

94 F.3d at 68-65; Summers555 U.S. at 496 (causation requires showing that “some concrete

interest [of Plaintiffs] is affected bthe [procedural] deprivation”); United Transp. Union, 891

F.2d at 918requiring “some connection between the alleged procedural injury sulosgantive
injury that would otherwise confer standing”). This they cannot do.

The connectiobetween the alleged procedural violation and the rate increasiespiy
too tenuous to support causation. First, there is no evidende@iatvould have used different
selection criteria or awarded loan guarantees to different projeitthald passedegulations
through noticeand€omment procedures. Secomeden if there werajtility ratesare not set by
Defendants but bg third party-in this case, the California Public Utility CommissidBeeCal.
Pub. Util. Code 88 451, 454 (West 2012); Boyd Decl., Sibce rates are affected by a variety
of factors, not the least of whigk market forces entirely outside DOE’s control, the impact of

loan guarantees on utility rates is speculative at b®seStarbuck v. San Francisco, 556 F.2d

450, 459(9" Cir. 1977);see alscCommon Cause v. Dep’t of Energy, 702 F.2d 245, 251 (D.C.

Cir. 1983) (causation becomes nebulous and difficult to prove in a market cofitiest)Circuit

13



has “routinely refused to permit. predictive assumptions” about thipérty behavior to

substitute for genuine causal connectidftorida Audubon94 F.3d at 670see als®llen, 468

U.S. at 758-59,Simon v. E. Ky. Welfare Rights Org., 426 U.S. 26,-421 (1976),

DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 344 (2006).

For the same reasons Plaintiffs have failed to establish causation, theirari@iomdikely
to be redresble by this Court. The Supreme Court has held that causation and redressability

are, in essence, “two facets’ of a single requiremeNgivdow v. Roberts, 603 F.3d 1002, 1012

(D.C. Cir. 201Q (citing Allen, 468 U.S.at 753 n19). Just as causation cannot be established
when the alleged injury results from the independent action of a third party, neither Cauthe
redress the injury under these circumstances. To the dRtmedress is appropriate for the
increased rated, lies with the state public utility commission, not with Defendants.

Because the alleged procedural, recreational, and aesthetic harnmtscdastibute actual
or imminent injury, and becaudbe causation ancedressabilityelements have not been met
with respect tahe financial harms, the Court finds that Plaintiffs have failed to establish that
they havestanding under Article Il to brinthis suit. This Court will, accordingly, dismiss the

case for lack of subjecehatter jurisdiction without reaching prudential standing.

V. Conclusion

For the foregoing reasons, the Court will issue a contemporaneous Order digniiesi

case without prejude.

Isl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: May 17, 2012
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