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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARGARET D. NEWTON ,
Plaintiff,
V. Civil Action No. 11-2302

OFFICE OF THE ARCHITECT OF
THE CAPITOL ,

Defendant.

N/ N N N N N N N N N N

MEMORANDUM OPINION

INTRODUCTION

Before the Court is defendastMotion to Dismissr for Summary Judgment. July 30,
2012, ECF No. 6 Upon consideration of defendastiotion, plaintiff's opposition, ECF No. 13,
defendant reply, ECF No. 16applicable law, and the record this case this Cout will
GRANT defendant’s motioto dismissandwill dismiss plaintiffs claims with prejudice.
Il. BACKGROUND

This is the thirccase filed byplaintiff Margaret Newton against her employer, the Office
of the Architect of the Capitol (“OAC”), foemployment discriminatiomand related offenses
under the Congressional Accountability Act (“CAA”), 2 U.S.C. 88 1311 & 18$E2& Newton v.
Office of the Architect of the Capit¢tNewton T), 840 F. Supp. 2d384 (2012) (granting
summary judgment in favor of defendant OAC on discrimination, hostile work environneént a
retaliation claims)Newton v. Office of the Architect of tlapitol (*Newton IT), 839 F. Supp.

2d 112 (2012) (dismissintaterfiled retaliation and hostile worlenvironmentclaims) The
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Court presented a more detailed background iNetston lopinion,see840 F. Supp. 2d at 388
90, andwill nowreviewonly thefacts relevant to this action

Ms. Newton, an AfricatAmerican, works as aHuman Resources Specialist in the
Employee Benefits & Services Branch tife OACs Human Resources and Management
Division ("HRMD”). Compl. § 3, ECF No. 1.This suit is bas#® on events that occurred
between April and August of 2011. During this period, #mployment discriminatiosuits
were pendingn this Courtthat Ms. Newton had filed against her employ&lewton | 840 F.
Supp. 2d 384 (complaint filed August 18, 2009; case decided March 13; R@¥on 1| 839 F.
Supp. 2d 112 (complaint filed September 14, 2010; case decided March 14, 2012).

In April 2011, Mary YatesMs. Newtons first line supervisor and Chief of the Employee
Benefits and Services BranciskedMs. Newtonto submitfor reviewtwo retirement cases she
had completedas part of her duties. Compl. 1 14 &, H.’'s Oppn at 5 Ms. Newton
subsequently learned that a lawyer representing the OAC in the pexewigpncases had
communicated with Yates abt reviewing hework. Compl. § 17; PIs Oppn at 2& 6.

In June 2011, Lisa Maltbie was appointed as acting branch chief Mbilg¢ates was on
leave Compl. T 20 Ms. Maltbie referred retirement inquiries from some “disgruntled
employees” taVis. Newton—a retirement specialistCompl. § 23; PIs Oppn at 7.

In July 2011,Ms. Newton attended a meeting withls. Yates and Robert Wied, her
second line supervisor, in which they confronted her with allegations regarding hesndefic
performance baseah customer complaintsSeeid. § 27; Def.s Br. at 23. After this meeting,

Ms. Newtonreceived a letter of counseling€ompl. 11 25-26; P&'Oppn at 71

! Ms. Newton’s Complaint also cites an August 2011 letter of counsekmg;ompl.{ 35. However, OAC pointed

out that there was no written record of such a let&seDef.’s Br. at 3 n.2.In her opposition brief, Ms. Newton

continues to assert that she received such a letter, Pl.’'s Opp’n at 8,Hastdeclaration filed with that brieshe

actually acknowledges that she received no such leseePl.’s Opp’n to Def.’s Statement of Material Facts Not in
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1. LEGAL STANDARD

A motion to dismiss is appropriate when the complaint fails “to state a claim upon which
relief can be granted.Fed. R. Civ. P. 12(b)(6)Such a failure occurs when the complaint is so
factually deficient that the plainti§ claim for relief is noplausible on its faceBell Atl. Corp.
v. Twombly 550 U.S. 544, 570 (20Q07)A court must accept all factual statememtade by the
non-moving partyas true when deciding a Rule 12(b)(6) motion to dismAshcroft v. Igbal
556 U.S. 662, 678 (2009 owever, conclusory legal allegations devoid of any factual support
do not enjoy the same assumption of trukth. at 679. “Factual allegations must be enough to
raise a right to relief above the speculative levBwombly 550 U.S. at 555.
V. ANALYSI S

Ms. Newtonraises retaliation claimsnder 2 U.S.C. § 131lFased on three incidents: (1)
the request by Ms. Yates thalte submitwo cases(2) Ms. Maltbiés referring of“disgruntled
employees” with retirement inquiries to Mdewton; and (3) the July 201étter of counseling
She alsaasserts that this chaof events created a hostile work environmientiolation of 2
U.S.C. 88 1302 & 1311.

Finally, Ms. Newton alsocargues thatourts havesystematicallyerred byreferringto
Title VII judicial caselawrather than the decisions of tk¥fice of Compliance Boardwhen

ruling on discrimination and retaliation claims brought under the C/RA's Oppn at 11-18.

Dispute at 8, Oct. 10, 2012, ECF No. 13. Accordingly, the Court tHitesassertion as withdrawn and will not
address it further.

2 The Office of Compliance is the administrative body charged, among o#sponsibilities, with hearing
complaints brought by Congressional employees under the varioualfsi@d¢utes made applicable to Congressional
employers under the CAA. After complegi the first two preliminary stepscounseling and mediatienan
employee may elect to pursue his complaint either in federal court dnisttatively through the Office of
Compliance. 2 U.S.C. 8 1404. The employee may appeal an administetis®id tothe Office of Compliance
Board, and then to the Federal Circuit. § 1407(a). The D.C. Circuit egdi#hat the CAA

extended the protections of Title VII of the Civil Rights Act of 1964, a as ten other remedial
federal statutes, to employees of tkgislative branch. In Subchapter IV Congress specified a
threestep process that requires counseling and mediation before an empéyyéle m complaint
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These argumentall fail. The Court willconsider each in turn.

A. Applicability of Title VII Caselaw to CAA Discrimination and Retaliation Cases

Ms. Newtonargues that her hostile work environment and retaliation claims should be
governed by principles outlined i@ffice of Compliance Boardulings rather thanjudicial
interpretations of Title VIl Pl’s Oppn at 11-17.

Ms. Newton has not identified any case in support of this theory, racedgentveighs
against her Courts have consistentlyrelied on judicial interpretations of Title VII when
addressing the substaicef employment discrimination, hostile work environment, and
retaliation claimsbrought under the CAA.See, e.g.BlackmonMalloy v. U.S. Capitol Police
Bd, 575 F.3d 699, 706 (D.C. Cir. 2009) (“The CAA incorporates much of Yitls substantive
law, but it establishes its own comprehensive administrative reginwduding prisdictional
provisions.); Brady v. Office of Sergeant at Arn&20 F.3d 490, 492 (D.C. Cir. 2008)oting
that Title VIl “applies to offices in the Legislative Branch as a result of the Congressional
Accountability Act” and analyzin@AA discrimination and hostile work environment claims as
Title VII claims); Fields v. Office of Eddie Bernice Johns@b9 F.3d 1, 15 (D.C. Cir. 2006)
(presuminghat Title VII principlesapply to retaliation under the CAAMoran v. U.S. Capitol
Police Bd, 2012 WL 356142@&t *4 (D.D.C. Aug. 20, 2012) (“Although the CAA contains its
own retaliation provision, courts refer to the body of case law regardingndisation under
Title VII to evaluate claims of retaliation under the CAAFerbert v.Office of theArchitect of

the Capitol, 839 F. Supp. 2d 284, 291 n.2 (D.D.C. 2012) (noting that discrimination and

seeking administrative or judicial relief. However, rather than hseptecomplaint regimes in
place for other federal employees, Congress created an Office of Compliance tatlivesth
broad responsibility for counseling and mediation and adoption of rules of precedu

BlackmonMalloy v. U.S. Capitol Police Bd575 F.3d 699, 701 (D.C. Cir. 2009).

% The contrast here is between the substance or merits of the discriminagtadiation claim, which the CAA
borrows from Title VII, with jurisdictional counseling and mediatiequirements, which are specific to the CAA.
See BlackmaMalloy, 575 F.3d a706.
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retaliation “[c]laims brought under the CAA are analyzed under Titles\M#niliar framework
and standards. . . . Although the CAA includes its own-rataiiation provisia . . . courts
routinely rely upon Title VII case law when evaluating whether a challengedgmght action
is sufficiently adverse under the CAAantiretaliation provision.”) Hollabaugh v. Office of the
Architect of the Capitol847 F. Supp. 2d 57, §®.D.C. 2012) (“Claims arising under Section
1317 are analyzed under the framework and standards governing Titée avitiretaliation
provision.”).

Even setting asidéhe weight ofprecedentMs. Newtoris argumenalsofails as a matter
of statutory iterpretation First, he CAA provisions incorporating Title VII and prohibiting
retaliatory conduct do so without reserving any deference to the decisions of tde Bea®
U.S.C. 881302, 1311 & 1317. Second, the statute suggests judicial, not Bowandcy by
providing that courts rather than the Boardhall (if necessaryhave he final word on all
complaints. An aggrieved employee may, after completing the counseling aratiomestieps,
choose to bring a complaiattheradministratively throgh the Office of Compliance, or in U.S.
District Court,see8 1404, but administrativéecisions arelltimately appealable to the Federal
Circuit. 8 1407(a)(1) Even within the administrativereview processthe statute expressly
endorses judial primacy hearing officersn those cases are to bguided by judicial decisions
under the laws made applicable by section 1302 of this[tide Title VII] and by Board
decisionsunder this chapter~Board decisionswhich are themselveaultimately subject to
judicial review. See2 U.S.C. 88 1302 & 1407(a)({¢mphasis added)rhird, the CAA does not
give the Board any power to issue regulations defining the substance of eniplayea4dl and
retaliation based claims; whilthe Board may promulgate regulations to implement other

incorporated statutes, such as the Family and Medical Leaves@e§ 1312(d), and the Fair



Labor Standards Actee8 1312(b), there is no equivalent provision authorizing such regulations
underTitle VII.*

Accordingly, this Court will not lookto Office of Compliance Board rulings decide
whetherMs. Newtoris CAA retaliation and hostile work environmesiaims survive this Motion
to Dismiss but will insteadrely on the CAA, caselawinterpreting that statute, and caselaw
interpreting Title VII°

B. Retaliation Claims

CAA retaliationclaimsunder 2 U.S.C. 8§ 1317 aamalyzed under the same standards as
Title VI retaliation claims See Herbert839 F. Supp. 2d at 291 n.Zhus,to state a prima facie
case, Newton must plausibly allege that “(1) [she] engaged in statutmibcfed activity; (2)
[she] suffered a materially adverse action by her employer; and {3 taasal link connects to
two.” Jones v. Bernank®57 F.3d 670, 677 (D.C. Cir. 2009\ “materially adverseaction isa
“significant change in employment statu®buglas v. Donovan559 F.3d 549, 552 (D.C. Cir.
2009) An action only qualifies as “materially adverse” if dould conceivably dissuade a
reasonable waer from making or supporting a charge of discriminatiBarlington N. & Santa
Fe Ry. Co. v. Whiteb48 U.S. 53, 70 (2006%ee also Holcomb v. Powe#33 F.3d 889, 902
(D.C. Cir. 2006) (distinguishing between “purely subjective injuries” which arectainable,
and “objectively tangible harm,” which is). Under these standands,everything that makes
an employee unhappy is an actionable adverse actrs3ell v. Principi257 F.3d 815, 818

(D.C. Cir. 2001).

* Moreover, as defendants point out, the Office of Compliance’s own marates that the Board “has not adopted
regulations on Title VII rights and protections. However, emplpyaffices and covered employees may find it
helpful to refer to court decisions interpreting Title ViG&eDef. Ex. 1 at 2A-1.

> Nothing here should be taken as suggesting that this would makkffengnce for Ms. Newton’s case.
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In Baloch v. Kempthornes50 F.3d 1191, 1199 (2008), the D.C. Circuit held that an
employer issuing “a letter of counseling, letter of reprimand, and unsatisfgotrformance
review” containing “jobrelated constructive criticism” couldot itself rise to the level of a
materglly adverse action necessary to sustain a claim of unlawful retaliafioa Circuit also
held that sick leave restrictions did not constitute a “materially adverse’hastere the
restrictions had neveactually affected the plaintifid. at 1198, nodid a proposed suspension
that was never imposeid, at 1199.

1. April 2011 — Yates Request

Ms. Newton argues that she suffered illegal retaliation when her supeMs Yates,
allegedly acting on behalf of the lawyer representing her employer iofdrer pending cases,
requested that she submit two samples of her work for re@empl. 1 14-17. Shdas not
alleged any harm or change to her employment status as a result of tlst requ rather
appears to suggest that the request itself constitutes a materially adverse acti

A supervisors request to examine the workproduct of an emplayglout more cannot
itself constitutea “materially adverse” actienif it did, any managés authority to review a
subordinatss workproduct would essentially disappear once the employee engaged in a
protected activity SeeZelaya v. UNICCO Serv. Go/33 F. Supp. 2d 121, 131 (D.D.C. 2010)
(concluding that mere monitoring did not constitute atemally adverse action) Here, the
nature ofthe reqestmakes it an especially unlikely candidate for material adversity: Ms. 'Yates
requestllowed Ms. Newton to choose which of her completags to preserfor review This
kind of request would not dissuade a reasonable worker from making or suppothagge of
discrimination and thus may not form the basis of a retaliation cl8eeWhite 548 U.S. at 70
And, even if there were some potential for the request to lead towards somebéetama, Ms.

Newton has noalleged that sheuffered any gch harmr—or any other consequences from the
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request Cf. Baloch 550 F.3d at 11989. Accordingly, this portion of her retaliation claim fails
for want of material adversity.
2. June 2011—Maltbie Reference of Disgruntled Employees

Ms. Newtonargues that she suffered illegal retaliation whenitterim supervisor, Ms.
Maltbie, referred “disgruntled” employees with retirement inquiriekéo Compl. § 23.

Ms. Newton woked in theretirementarea, andails to explain how these referencafs
additional retiement casesould constitute a “significant change in employment statuSege
Douglas 559 F.3dat 552. Her supervisds directing ofunpleasant customers in her direction
may have made Ms. Newton unhappy annoyed but does notcount asan “adverse
employment action.As the Supreme Court noted, Title VII does “not set forth a general civility
code for the American workplaceWhite 548 U.S. at 68 (internal quotations and citations
omitted) At most, his actionamounts to @isagreement in management sigte not the basis
of aCAA retaliation claim SeeDouglass 559 F.3d at 552.

3. July 2011 etter of Counseling

Finally, Ms. Newton alleges that the July 2011 letter of counseling she received was
illegal retaliation Compl. 1 25-26 The letter was based on a prior meeting between Ms.
Newton and her supervisors in which they discussed several customer service coragairst
Ms. Newton.

Ms. Newton does not allege any harm that resulted from this letter, but rathersappea
insist that the letter itself constitutes a materially adverse actitmwever, the D.C. Circuit has
held that “letter[s] of counseling” based on unsatisfactory performartceftering “job-related
constructive critigm” are not themselves “mateally adversé€. Baloch 550 at 1199
Accordingly, this claim also fails.

In sum, all three of Ms. Newtositetaliation claims fail for lack of material adversity.
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C. Hostile Work Environment Claim

Hostile work environment claims brought under the CAA als® analyzed under the
principles of Title VIl See, e.qg., Brady v. Livingoot56 F. Supp. 2d 1, 9 (D.D.C. 2006&jf'd
sub nom. Brady v. Office of Sergeant at ArB%) F.3d 490 (D.C. Cir. 2008)A workplace
becomes “hostile” for the purposes of Titfdl only “[w]hen the workplace is permeated with
discriminatory intimidation, ridicule, and insult that is sufficiently severe orgsére to alter the
conditions of the victins employment and create an abusive working environmeatris v.
Forklift Sys., InG.510 U.S. 17, 21 (1993). “[C]onduct must be extreme to amount to a change in
the terms and conditions of employmerftdragher v. City of Boca Ratp®24 U.S. 775, 788
(1998).

Ms. Newtons allegations do naheetthis standard.Shehas allegedhat her supervisors
requested samples of her work, referred some difficult cases for her attentiossaat ietter
of counseling. These allegations do ooine close tportrayng a workplace that is “permeated
with discriminatory intimidation, ridule and insult,” nor do they effectively amount to a
“change in the terms and conditions of employmeige Harris 510 U.S. at 21Faragher, 524
U.S. at 788. Accordingly, Ms. Newton has not stadepkima faciecae of a hostile work
environment.
V. CONCLUSION

For the foregoing reasons, the defentannotion to dismiss is GRANTED, and
plaintiff’s claims are DISMISSED with prejudic@ separate order consistent with this Opinion
shall issue on this date.

Signed by Royce C. Lamberth, Chief Judge, on November 21, 2012.



