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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Securities and Exchange Commission

Applicant,
V. Civil Action No. 11mc-678(RLW)

Securities Investor Protection Corporation,

Respondent.

MEMORANDUM OPINION AND ORDER

This case was commenced by an Application of the Securities and Exchange Commissio
(“SEC’). (Dkt. No. 1). The SEC seeks an order from this Cmamdaing thatthe Securities
Investor Protection CorporationIPC)) file an application for a protective deeraith the
United States District Court for the Northern District of Tefthe “Texas federal court”)If
filed, the SIPC applicatiowould seek to commence liquidation proceeding in the Texas
federal court pursuant to Section 5(a)(3) of the Securities Investor Ryotécti (“SIPA”), 15
U.S.C. § 78eee(a)(3).

In support of its Applicationhe SEC has filed an Ex Partdotion for an Order to Show
Cause why SIPC should not be ordered to file an application in the Texas feddralittour
respect tahe Stanford Group Company. (Dkt. No. 2). SIPC, in turn, has filed a Motion to
Strike the Ex Parte Motion for an Order to Show Cause. (Dkt. NGIB)C also requests that

this Court convene a case management conference pursuant R €iv. P.16. Id. This

! Though the motion is titled “ex parte,” it was served on SIPC, and SIPC has filed a
response.
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matter is before the Court for resolution of the SEC Motion for an Order to Show Cauke and t
SIPC Motion to Strike.

I BACKGROUND

This case is an outgrowth of the 2009 collapse of a group of companies owned or
controlled by Robert Allen Stanford. Stanford allegedly sotate thar7 billion worth of
certificates of deposit (“CDs”) that were issued by the Stanfordnlatienal Bank, Ltd.

(“SIBL"), an Antiguan bank. The CDs were marketed by the Stanford Group Company
(“SGC”), a nowdefunct brokeidealer that was registered with the SEC thrad wasa member
of SIPC. The SEC contends that Stanford actually misappropriated billions o$ doltar
operated d&raudulent’Ponzi schemein which obligations of the CDs were paid using the
proceeds from the sale of new CDs rather than from earnings, liquid as&stisroes.

Following an investigation, the SEC brought a civil enforcement action against 8tantbhis
entities in the Teas federal court Federal prosecutors have also browgiminal charges
against Stanford in that courthe Texas federal court happointed a Receiver to oversee the
assets of SG@nd other Stanford entitie3he Receiver reports thats of Februarg009, SGC
had approximately 32,000 active accounts for which it acted as the introducing broker.

In early 2009, the Receiver asked SIPC to review whether the SGC customersrezho we
allegedly defrauded were entitled to protection from SIPC. When Congress pesSdeA, it
sought to protect customers of failed broker-dealers who “found their cash anteseouri
deposit either dissipated or tied up in lengthy bankruptcy proceedings,” leadaigastfous

effects on customer assets and investor coméele. ..” SIPC v. Barbour, 421 U.S. 412, 415

(1975). Congress creat&#PC a non-profit, private membership corporation to which most

broker-dealers registered with the SEC, including SGC, are required tddoat.416. SIPC



members pay assessments, whén SIPC member firms encounter financial difficultieC
has the authority to commencéiguidation proceedingapplicable only to member firms
designed to accomplish the completion of open transactions and the speedy return of most
customer property.’ld. Such a liquidation proceeding is commenced by SIPC filing an
“applicationfor a protective decreei the United States District Courl5 U.S.C. §
78eee(a)(3)(A). fithe court issues the decree, the court musbiapp truste€and order the
removal of the liquidation proceeding to bankruptcy court. 15 U.S.C. § 78eee(®)@9.the
trustee is appointed, customers of the SIPC member firm can file @geaisst the SIPA estate,
and “[t]jo the extent that thatable distribution of customer property is insufficient to return to
customers all cash and securities owed to them on a net basis, SIPA also pooadearices

by SIPC to the trustee, within statutorily specified limits, to allow for additionaf telie
customers.” 1 AAN N. RESNICK & HENRY J. SOMMER, COLLIER ON BANKRUPTCY ] 12.02[1][a]

at 129 (16th ed. 2011). The trustee would then evaluate each claim, and the claimant could
appeal a denial of paymely the truste¢o the bankruptcy court, andleer the trustee or the
claimant could appeal the ruling of the bankruptcy court, and stdoat 7 12.11-12.16.

In this case, SIPC has declined to file an application for a protective decree 86€C
customers in the Texas federal ceuthe court which would have jurisdiction over the
liquidation proceeding. SIPC has apparently concluded that the SGC customerscaxe reut
by the statute because, among other grounds, SGC did not perform a custody function for the
customes who purchased tH&BL CDs. (Dkt No. 3 at 2-3). According to SIPC, the SEC
sharedhis conclusion from sometime in 2009 until June 2011 when the SEC “abruptly reversed

course.” Id. at 3. This timing allegedly corresponds with a threat Ohited States Senator to

2 The trustee is selectasdlely by SIPC.15 U.S.C. § 78eee(b)(3).
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interfere with the confirmations of two SEC commissioners unless the SEC mvistessue of
SIPC protection for the SGC customeld. On June 15, 2011, the SEC delivered a formal
analysis to SIPC (“SEC Analysis”) arguing that SGC “has failed to mealitgations to

customers that the SGC customers were in need of the protections of the SIPA, and that SIPC
should seek to commence a liquidation proceedidgat 3; Dkt. No. 1-3 at 2SIPChasadvised

the SECthat it has considered the SEC Analysis, thdisagrees with the SEC, and that it will

not seek to commence a liquidation proceeding.

The SIPA gives the SEC authority to seek to compel SIPC to file an applicatian f
protective decrewhen the SEC bmves that SIPC is failing to discharge its obligations under
the statute As set forth in the statute:

In the event of the refusal of SIPC to commit its funds or

otherwiseto actfor the protectionof customersof any memberof

SIPC, the Commissionmay apply to the district court of the

United States in which the principal office of SIPC is located for

an order requiring SIPCto dischargeits obligations undethis

chapter and for such other relief as the court my deem

appropriate to carry out the purposes of this chapter.
15 U.S.C. § 78ggg(b)By its applicationto this Court, the SEC seeks to exert gtastutory
authority over SIPC Both the SEC and SIPC advise the Court that this is the first instance
in the 42 years since SIPA was enacted thatSEC has filed sudmn application.Thus,
this is a matter of first impression.

1. POSITIONS OF THE PARTIES

At this stage, th@rimary dispute between the parties revolves around how this
matter should be characterized and how it should proc&bd.SEC contends that because

the statute states that “the Commission rapgly to the district court” for an order, ¢h

Commission neednly file an gplication and that a formal complaint and summons



pursuant to Rules 3 and 4 of the Federal Rules of Civil Procedareot required. The
SEC further states that discoverynisithernecessaryor appropriatebecause the only
issuesbefore this Court are

(1) whether theCommissionin facthasdetermined that SGC, a

SIPC member, has failed or is in danger of failing to meet its

obligations to customeyrg2) whether one ommore of the other

statutory conditions required for @otective decree are met;

and (3) whether SIPA Section 11(b) authorizes the Court to

order SIPC to file an application for a pratge decree in the

Texas Court.
(Dkt. No. 2 at4). Indeed, he SEC contends that its “preliminary determination that SGC
has faied or in danger of failing to meet its obligations to cust@isenot subject to
judicial review by this Court.” Id. By its Motion for an Order to Show Cause, the SEC
requests that this Court order SIPC to resporitheédpplication, andthat, following such
response, the Coucbnduct a summary proceeding to determine whether the Application
should be granted.

SIPC, on the other hand, contends that the statutory language ind8&2Aot
require the Court to conduct a summary proceeding.Cahgueshat the SEC should file
a formal complaint, that the partishouldbe allowed to conduct discovery, and that this
matter should proceed as a normal civil action pursuant to ther&eRlules of Civil
Procedure. (Dkt. No. 12 at 4®). SIPC arges that the SEC’s interpretation of SIPA is
not entitled to deference by this Court and that the statutoryéayggdoes not support the
contention thathe SEC'’s preliminary determinatiaghat SGC has failed to meet its
obligations to itscustomes is unreviewable by this Court(Dkt. No. 3 at 5) SIPC

maintainsthat the SEC is seeking improperly to shift the burden onto SIPC andhtie

review because the SEC cannot show that SGC’s customers maédtiitery requirements



necessary to obtain the proteetsconveyed by a SIPC liquidation proceedin@kt. No.

12 at 67). SIPCargueghat tens of thousands of claims seeking over $1 billion are likely
to be filedif a liquidation proceeding is filed, and thaékecause those claims have no merit,
the adjudication and defense of those claims will impose a largeraret@ssary cost upon

SIPC. Id. at 3.

1.  THE NATURE OF THE ACTION
The analysis must begin with an examinatiothef Federal Rules of Civil Procedure
Rule 1provides:
These rules govern the procedure in all civil actions and
proceedings in the United States district courts, except as stated in
Rule 81. They should be construed and administered to secure the
just, speedy, and inexpensive determinatibreery action and
proceeding.
FED.R.Civ.P.1. Rule 2 adds, quite simply and directhat“[t] here is one form of actionthe
civil action” FeD.R.Civ.P.2. Unless arexception listed in Rule 81 appliesyil actions are
required to commence lilie filing of a complaint, followed by the issuance and service of a
summons.SeeFeDp. R.Civ. P. 3, 4.

As noted by the Supreme Court, howeveongress caaxpresslyprovide by statute “to

allow proceedings more summary than the full court trisbatmon law.” _N. H. Fire Ins. Co. v.

Scanlon 362 U.S. 404, 407 (1960)n one of the examples citéd Scanlonseeid. at 407 n.6,

the Supreme Court observed that Conghesikclearly expresseh intent for summary
proceedingn two provisions of Section 67 of the then-governing Bankruptcy Act. Those
provisions stated that “the court shall have summary jurisdiction of any progeedi.” Seell

U.S.C. 88107(a)(4), 107(f)(4) (1958 edition of the United States Goddableat



www.heinonline.org). Thus, the intent to allow summary proceedings was explmithyeyed
in the language of thexamplestatute

In this matter, the statutory language is not nearly as explicieabthvedescribed
example cited favorably by the Supreme CouS¢anian. Here, the statute provides thtite'
Commission magpplyto the district court of the United States.for an order requiring SIPC
to discharge its obligations under this chapter and for such other relief@aithenay deem
appropriate . . ..” 18.S.C.8 78ggg(b) (emphasis added)he issue before the Court is
whether this language also allows summary proceedings that e@srain exception to the
federal rules.

To construe tis statute, the Court must first begin with its plain meaning,iatite

statutory language is clear, the judicial inquiry normally ends th8eeBennett v. Islamic

Republic of Iran 618 F.3d 1922 (D.C. Cir. 2010).If the language i’ subject to more

than one interpretation and the meaning of Congress iapparent from the language
itself, the court may be forced to look to the general purpose of Cangresiacting the

statute and to its legislative history for helpful cltieslnited States v. Braxtonbrown

Smith, 278 F.3d 13481352 (D.C. Cir. 2002)ett. denied 536 U.S. 932 (2002)Even

when the plain meaning of the statute is discernilileg ‘tourt must avoid an interpretation
that undermines congressional purpose considered as a whole wheatalée
interpretationonsistent with the legislatiyeurpose are available.ld.

In this case, the Court finds that the plaieaming of the statute is cleaiThe plain

meaning of “apply” is [tjo make a formal request or a motion <apply for a loan> <apply for

3 The SEC argues that this Court should grant some deferenceritermetation of

the statutory provision, while SIPC argues that the SECtidezhto little, if any,
deference. The Court finds it unnecegda resolve this dispute, since the plain language
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injunctive relief> .. ” BLACK’SLAw DICTIONARY 116 (9th ed. 2009). Likewise, the plain
meaning of “application” is “a request or petition” or a “motfoid. at 115.In S.E.C. v.
McCarthy, 322 F.3d 650, 656-57 f9Cir. 2003), the court relied upon this plain meaning to hold
that Congress’ use of the word “application” in Section 21(e) of the Securitibaiige Act
permitted the use of summary proceedings to enfamaarder of the Commission. Relying upon
Scanlon theNinth Circuitruled thatbecausé’ applications’ are disct from *actions”
Congress’ use of the term expresgsahtent to allow a summary proceeding, rather than a full-
blown civil action. Id. at 656-57. In accord witllcCarthy, this Court findghat theuseof the
term“apply” in Section 11(b) of SIPA [15 U.S.C. 8§ 78ggg(b)] expressed Congnésst to
permitthe SEC to commence a summary proceediBy use of the term “apply,” Congress did
not intend the instant matter be treated as a “suit of a civil nature.”

The Court also concludes that the plain meaning comports with the structure and purpose
of SIPA. Congress clearly intended treatapplication by SIPC for a protective decree should be
a summary proceedingpecifying that if the debtor fails to consent to the issuance of the decree,

the application shall be heard within three business days “or at such other tiraeasrt shall

of the statute clearly expresses the intent of Congradfien reviewing an agenty
construction of the statute it administe@hevrondirects the courts first to ask whether
Congress has spoken to the specific question at issue. ‘If the oft€ongress is clear,
that is the end of the matter; for the court, as well as the agency, magffgct to the
unambiguously expressed inteftCongress.’ 'Meredith v. Fed. Mine Safety & Health
Review Comnn, 177 F.3d 1042, 1053 (D.Cir. 1999) (quoting Chevron U.S.A., Inc. v.
Natural Resources Defense Council, |67 U.S.837, 842 (1989)

4

The questioms whether the current mattexlts within the meaning of “suits of a civil
nature” as Rule 1 was worded when Congress enacted SIPAFESeR. Civ. P. 1, advisory
committeés notes to the 2007 Amendmeiitshe former reference tasuits of a civil natures
changed to the momaodern ‘civil actions and proceeding$his change does not affect such
guestions as whether the Civil Rules apply to summary proceedings creatatlitey SeeSEC

v. McCarthy 322 F.3d 650 (9th Cir. 2003eealsoNew Hampshire Fire Ins. Co. v Scanlon, 362
U.S. 404 (1960).”)




determine, taking into consideration the urgency which the circumstawpa®r’ 15 U.S.C. 8

78eeel)(1)(D). As the SEC notes, the purpose of SIPA is to al@rompt,summary

proceeding when a protective decree is soughbtder to protect the customers of the troubled

SIPC member This salient purpose would be frustraitetthis Court wereo hold that the statute

mandatd a lengthy, fullblown plenaryproceedingo resolve a dispute between the SEC and

SIPC over whether an application for a protective decree should bnftleel first instance
SIPCplaces great welg on the Supreme Court’s use of the word “action” to describe the

means by which the SEC could proceed against S§&eBarbour, 421 U.Sat421 & n.3.

SIPC argues th&arbourthereforesupportdhe contentiorthat Congress intended that

applicationdiled by the SECGgainst SIPC proceed as plenary actioftas Court disagrees.

First and foremost, the issue before the Supreme Court in Baslasuwhether the customers of

SIPC members had an implied rightcompel SIPC to file an application for epfective decree.

Id. at 413-14.Determining the precise nature or characteristics of $umha matter would

proceed if theSECwere to seek such compulsion was not necessary to the holding in Barbour,

and therefore any statemebisthe Supreme Court about that issue in the opinion are dictum.

Moreover, the Supreme Court was far from consistent in its dictum, becaused¢stsbecdh

potential filing by the SEC dseek[ing] in district court to compel the SIPC,” id. at 418, and as

“enforcement byithe SEC] in court of the obligations imposed upon [SIPi@],at 420. Thus,

theselected dictum frorBarbour provides no convincing support figating the SEC

> SIPC argues that because the SEC has delayed seeking aatamegdharone year

since the failure of SGC, there is no exigency in this proceeding. While thcuf@amatter
may not be timesensitive Congress clearly tanded for the courts to treat applications for
protective decrees with a high sense of urgency geneitlys, any lack of exigency in this
instance should not change how the Court construes the overall purpose of SIPA.

9



Application as a plenary action, particularly since the plain language sfatute andie
structureof SIPAdemonstrate Congress’ intent for a summary proceéding.

V. THE SPECIFIC PROCEDURESTO BE EMPLOYED

Because the Application of the SEC is properly constaseal summary proceedirtge
full, formal procedures of the Federal Rules of Civil Procedure are neithere@ nor
appropriate. As our Circuit Court of Appeals has explaingslutmmary’ proceedings by

definition are those conducted ‘in a prompt and simple manner.”” United States v. Hubbard, 650

F.2d 293, 310 n.66 (D.C. Cir. 1980) (quotingaBk’sLAw DICTIONARY 1084 (5th ed. 1979)).
Nonethelesseven though this is a summary proceeding, this Court has discretion to apply
“some, if not all” of the Federal Rules of Civil Procedasecircumstances and justice require.
See4 CHARLESALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE & PROCEDURES 1026
(3d ed. 200

The Court will defer ruling omll of the specific procedures that will be employed in this
summary proceeding. Up to this point, the parties Ipavearily sparred over whether this
Application should proceed as a plenary or summary proceeding. Therefore, trehaanti@ot
fully briefed what procedures should apply in a summary proceeding. The Cobst Heeets

SIPC and the SEC to address that issue in their respecémoranda iresponse and reply to

6 For the same reasons, the Court finds unavailing SIPC'’s reliance on the fdut tRBC

used the word “action” in their briefs before the Supreme Court in Batba@scribe the means
by which the SEC could proceed against SIPC. (Dkt.a#8214). Moreover, the Court notes
that during oral argument in Barbour, counsel for SIPC told the Supreme Court thagedprgc
by the SEC against SIPC was “perhaps describable as in the nature of mandaangatom
injunction but not quite either one . . ..” Transcript of Oral Argument at 13, SIPC v. Barbour,
421 U.S. 412 (1975) (No. 73-20553IPCs statement during oral argumen8arbour is not
helpful to its present position, since writs of mandamus fall within the exceptiorfiegén

Rule 81(b) and are treated as summary proceedBestED. R. Civ. P.81(b); Appal of FTC

Line of Business Report Litigatio®95 F.2d 685, 704-05 (D.C. Cir. 1978).

10




the SEC Application After theissueshavebeen fully briefedthe Court can make an informed
decision orspecific procedures

Nonetheless, there is one aspect of procedure that is ripe for decisiohAs®tated
above, the SEC contends that its “preliminary determination that S&€iked or in
danger of failing to meet its obligations to custosisrnot subject to jdicial review by
this Court.” (Dkt. No. 2 at 7) This contention is untenablélhe statute pvides that “[ih
the eventof therefusalof SIPCto commit its funds or otherwiséo actfor the protectionof
customerf any memberof SIPC, theCommissionmay apply tothedistrict court. . . for an
order requiring SIPC to discharge its obligatiomgler this chapter .. ..” 15 U.S.C. §
78ggg(b). The plain meaning of this language makes the relief aVaitabthe SEC
contingent upon an affirmativeetermination that SIPC hasfused to commit funds or
otherwiseprotect customersThis determination must be made by the Court, not
unilaterally by the SECIn other parts of SIPA, Congress provided that the SEC could
“require” SIPC to take certain actionthout court intervention Seel5 U.S.C.8
78ccc(e)(3)“[tihe Commission may . . requireSIPC to adopt, amend, or repeal any SIPC
bylaw or rule, whenever adopted (§¢mphasis added}l5 U.S.C. 8§ 78ggg(c)(1)[(]he
Commission may . .requireSIPC to furnish it with such reports and records or copies
thereof as the Commission meagnsider necessary or appraate in the public interest . . .
") (emphasis added)lt is significant thatourt intervention is specified in this provision,
whereby the SEC must “apply” for an ordeicompel actiorrather than simply “requirghe
action. Theuse, plain meaningnd context of “apply” in Section 78ggg(b),dontrastto the use
of “require” elsewhere in SIPA, strongbyggests thaongress intended thidite SECmustask

this Court for relief and demonstrate that it is entitled to such relief.

11



This constructions supported by a review ¢ifie SIPA provision governing the
situation when SIPC applies to the district court for a protectdogek against a SIPC

member. That statute provides tha}f*SIPC determines- (A) themember[of SIPJ has

failed or is in danger of failing to meet its obligations to oustrs; and (B) one or more
[other specified] conditions . . . exist with respect to such mefhben“SIPC may . . .
file an application for a protective decree . . ..” 15 U.S.C. § 18¥8% (emphasis added)
Notwithstanding the fact that this statute might appear to be writgnant SIPC
unilateral authority tddeterminé& whether a SIPC member “has failed or is in danger of
failing to meet its obligations to customersy’o Circuit Courts of Appeal haveonstrued
thislanguagdo require ale novo review by the htrict court of SIPC’s determinatian the face
of an objection by brokerdealer to an pplication brought by SIPCSeeSecurities and

Exchange Comm’n v. Alan F.Hughes Inc., 461 F.2d 974, 979 (2d Cir. 1973ecurities

Investor Protection v. Blinder, Robinson & Co., Inc., 962 F.2d 960, 96/ (il 1992) (citing

Hughe3. There is no reason why a determination by the SEC that SIPC has failedh&oglsc
its duties should not also be givéanovo review in the face of an objection by SIRCa
proceeding brought by the SEC pursuant to Section 78ggg(b). The construction ghtoffdre
SEC would be anomalous, since the language in Section 78gipgd®not make relief expressly
contingent upon a “determination” by the SEC when the SEC brings an applicati&echan
78eee(dB) expressly provides that relief is contingent upon a “determniaiyp SIPCwhen
SIPC brings an applicatiorit makes no sense to grant more deference t8#t&than is
grantedto SIPC based upon language that Congress wroteleaaly lessdeferentialmanner.

In sum, as part of its evaluation of the instant Application, the Court must determine

whether SIPC has refused to commit its funds or otherwise refused to act for dotiqomadf

12



customers of any SIPC member. In doing so, the Court must do so in sufasiéon on a

short timelineand with the understanding that this proceeding will only determine whether SIPC
should be compelled to file an application for a protective decrine Texas federal courtf

SIPC is compelled to file a protective dexrthe Texas federaburt will determine whether

such a decree should be granted. If a liquidation proceeding comnthecésxas federal court

will determine whether SIPC is liable for any claims that may be filed by custamidiest

liquidation proceeding. The parties should, with scdigelprecision, addresa their

remaining briefing the procedures, burdens, and discovery that are necadsajpp@priate

with these circumstances in mind.

CONCLUSION

For the foregoing reasons, the Ex Pattaion for an Order to Show Cause is

GRANTED, and the Motion t&trikeis DENIED. An Order accompanies this Memorandum.

Digitally signed by Judge Robert
L. Wilkins

Q) DN: cn=Judge Robert L. Wilkins,
El  o=U.S. District Court,

Bl ou=Chambers of Honorable
Robert L. Wilkins,
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Date: 2012.02.09 19:14:10 -05'00"

ROBERT L. WILKINS
United States District Judge

SO ORDERED.
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Date: Februarg, 2012
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