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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MONTGOMERY BLAIR SIBLEY,

Plaintiff,

V. Civil Action No. 12-cv-1 (JDB)

BARACK HUSSEIN OBAMA, 11, etal.,

Defendants.

MEMORANDUM OPINION

Paintiff is aUnited States citizewho hasfiled with the District of Columla Board of
Elections and Ethics tgualify as awrite-in candidate for theffice of United States President
Plaintiff asserts sa@alled “birther”claimsagainst President Barack Obama, aiming teeham
ousted from office antb have his name remes from the ballot in November 20b2cause he
supposedly was not born in the United Statsintiff also sues Attorney General Eric Holder
andUnited SatesAttorney for the Ditrict of Columbia Ronald Machen. Finally, plaintsffies
the Unhited SatesDepartment of Justicés subagency theéJnited Statedlarshals Servigeand
two “John Doe”marshals wh@nce escorted him around tleeleralcourthouse in Washington,
DC. Plaintiff claims these marshals cidlhis rights to access court and petition the
government, retaliated against him, and wesexkssive force

Now before the Court ammiscellaneous motiorfded by plaintiff, as well asamotionto
dismiss filed bydefendants. In addition to seeking to oust President Obama from office and to

bar him from the ballot, plaintifias als@etitional for two writs of mandamusghe first
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requiringthat AttorneyGeneraHolder and U.S. Attornelylachenanswer higjuo warranto
requestand the second requiritigatthe gand pry be informedhatPresident Obama may have
committed wire fraud indiseminatng hisallegedly falsified birth certificatePaintiff seeks a
declaratory judgment that 18 U.S.C. § 1504 and Rule 6 d¢f@¢teral Rws of Criminal
Procedure are unconstitutional,tathe canwrite directly tositting grandjurors about
Obama’s allegetederal crime Haintiff alsomovesto be granted a CM/ECF passwairttthe
opportunity forpre-service discovery to identify the unnamed deputy marshals, and requests to
present his case by oral argumehtnally, plaintiff seeks damages against the Department of
Justiceand its agents — the U.S. Marshals Service and the two deptdretheir alleged
violations of his rights.

For the reasons described below, the Court will gdamwtiff's motions. The Court will
also grantdefendantsimotion to dismissvith respect to each of plaintiff's myriad unmeritorious
claims As Chief Judgéamberth recently stated with respect to a similar suit, “[t]his Court is

not willing to go tilting at windmills."Taitz v.Obama 707 F. Supp. 2d 1, 3 (2011).

|. Petition for Writs QuoWarranto

Plaintiff hasfiled a petition forwrits “quo warranto” to remove President Obama from
his current office and, also or alternatively, to bar him from running éoffice ofpresident
againin the upcoming Novembeitection. Quo warranto is a “common-law writ used to inquire
into the authority by which a plic office is held.”Black’s Law Dictionary 13719th ed. 2009).
Plaintiff claimsPresidenODbama is not qualified teerve agpresident now or in the future,
because he is not a “natural born Citizen” of the United SpeteArticle II, 81 of the
Constitution That assetion is basednanly on alleged indications of fraud the Certificate®f

Live Birth thatPresident Obama releageublidy to prove he was born in HawaiceeP!l. Pe.,



Ex. F(Jan. 31, 2012) [Docket Entry 5].

Before this Court may evaluate the merits of his claims, plamti§t demonstrate that
he has the requisite standing to bring this lawsuit, andh&alourt may grant theslief he
seeks Federal courthave jurisdiction over a case or controversy under Article 11l of the U.S.
Constitution only if the plaintifhas standing to su&erchner vObama 612 F.3d 204, 207 (3d
Cir. 2010) ¢€iting Friendsof the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), 1628 U.S. 167,
180-81 (2000) Standing under Article 11l requires: (1) violation ofegally protected interest
thatis personal to thelaintiff and actual or imminent, nobnjecturalor hypothetial; (2)a
causal relation between timgury and the defendant’s challenged condant(3) likelihood
that a decision for thplaintiff will compensate for the injuryLujan v. Defenders of Wildlife
504 U.S. 555, 560-61 (1992A generalized interest of all citizensgonstitutional governance
does nosuffice to confesstanding on one such citizeBrake v. Obama664 F.3d 774, 779 (9th
Cir. 2011) ¢€iting Schlesinger v. Reservists Comm. to Stop the ¥¥8rU.S. 208, 217 (1974)
To establish standing inaase, thelaintiff must show that he has a “personal stake” in the
alleged dispute, and that the injury gafticularized as to him. Raines v. Byrd521 U.S. 811,
819 (1997).

Plaintiff lacks standing to challenge President Obama’s current tenure in jufSicas
others who have made similar claims contegfiresidenODbama’s eligibility for the pesidency
were found to lack standing. The injylaintiff asserts isiot particularto him. See Kerchner
612 F.3d at 207c{ting Berg v. Obamgb86 F.3d 234, 2389 (3d Cir. 2009)).

Self-declaration as a writitn candidate in the upcominggsidential electioloes not
enableplaintiff to challengd’residenDbamas present positiorSeePl.’s Pet., Ex. A (Jan. 31,

2012) [Docket Entry 5] A public official’s title to office is a injury particularized to an



individual only if that individuahas “an interest in the office itsel¥’'if he or she sought the

office at the same time as the current officeholdd¢gwman v. Unitedt&tesexrel. Frizzell 238

U.S. 537, 550 (1915)SinceSibleywas not a candidate in the 200@gdential electiorthe

injury he faces fronfPresidenODbama’s current teme in officeis generalizedit “seek[s] relief

that no more directly and tangibly benefits hhman it does the public at large [, so] does not
state an Article 11l case or controversyl'ujan 504 U.S. at 573-74The Court will dismiss

plaintiff’s claim for lack of standingbecause “the defect of standing is a defect in subject matter
jurisdiction.” Fed. R. Civ. P. 12(b)(1Haase v. Session835 F.2d 902, 906 (D.C. Cir. 1987).

Furthermore, as a matter of statygkaintiff is not entitled to institute a quo warranto
proceeding himself. Undé&hapter 16, 8 3503 of thedirict of ColumbiaCode,an “interested
person” may institute such a proceeding only if the Attorney General and the Ualtesl St
Attorney for the District of Columbieefuseto institute one on his requestlaiptiff submitted a
requesto Holder and Machen for themlbegn a quo warranto action in November 2011, but he
hasnotreceivel an answer from then. RHaintiff has cited o law to supportis assertion that a
lack of response in this context should be considered a refusal. Since the refusarcohditi
D.C. Code 8§ 16-3503 has not been m&tintiff’s quo warranto petition is not ripe.

Second, the scope BEC. Code § 16-3503 has been muieeted narrowly byheD.C.
Circuit, which has concludethatonly the Attorney General or the United States Attornay
standing tdoringa quo warranto actiothallenging a public official’s right to hold office&see
Taitz, 707 F. Supp. 2dt 3 (citing Andrade v. Lauer729 F.2d 1475, 1498 (D.Cir. 1984)).
This Court is bound bthe D.C. Circuit’'sdecisiors, whicharebased on the notion that
challenges to a public official’s authoritpncerma rightof theentirepublic that only a public

representative cgorotect. SeeTaitz, 707 F. Supp. 2d at 8i{ing United States v. Carmody48



F.2d 684, 685 (D.CCir. 1945)). Therefore this Court cannot graplaintiff a writ of quo
warranto to challenge Presidédbama’s currenpresidency.

The a@h and 16h Amendmentslsodo not entitleplaintiff to bring sucha claim againsa
presidenin federal courtSee Smith v. Andersa2009 U.S. Dist. LEXIS 108220, at *6 (D. Col.
2009). The separation of powers doctrine expressed in the Constitution places the diety to se
and remove the President not with individual citizens, but rathierthe Electoral College and
with the CongressrespectivelySeeU.S. Const. d. Il, 88 1, 4id. amend. XII. The judiciaris
not empowered tomplement orreview such actions, as has beetedin prior opiniors
responding tahe same challengesee Kerchner612 F.3d at 208arnett v. Obama2009 U.S.
Dist. LEXIS 101206at*40, *48 (C.D. Cal. 2009).

Plaintiff also seeks a writ of quo warramievening President Obama from appearing
on the 2012 ballotYet quo warranto is not a valid mechanism for challenging candidacy in an
upcomingelection. Courts have permitted the writ of quo warranto to $edto chdlenge only
currenttenuresn office, lesta suit arise- contrary to the doctrine of standindgrem afuture
potential injury rather thanraal,imminentone. Broyles v. CommonwealtB09 Ky. 837, 839
(2949)(“[W]hen a quo warranto proceeding@nmenced ...t[he term must have begun and
the defendant have assumed, usurped or taken possession of the office.”) The atathuaaty
for the writ also limitstis scopéo challenges rgardinga currenbofficeholder. A quo warranto
writ may only be issued “against a person who within the District of Coluasigps intrudes
into, or unlawfullyholdsor exercisesa franchise conferred by the Ud8.a public office of the
U.S.”D.C. Code § 16-3501 (emphasadded).

Hence, the Courwill denyplaintiff's petition for writsquo warranto, &t has no

jurisdiction toevaluate the merits @iaintiff’s claim regarding Preside@bama’s eligibility—



now or in the future for the presidency.

[I. Mandamus Rguest

Plaintiff's first mandamusequesis for Attorney GeneraHolder andU.S. Attorney
Machento be compelled toespond by either instituting a quo warranto proceedingfasng to
do so. The Court Widismiss this request for failure to state a claimruptich relief may be
granted. Mandamus is anvelly severe remedy for the situation at haihds to be utilized only
for duties that aré&indisputable” and “ministerigl andplaintiff cites no legatequirementor
Holder and Machen to answer his regu Seel3th Regional Corp. v. U.S. Dep't of Interior
654 F.2d 758, 760 (D.C. Cir. 1980). Moreover, granting mandamus would have no bearing on
the outcome oplaintiff's effort: even ifhis requestvereformally refusedD.C. Circuit
precedent barsis bringing a quo warrantaction himself Andrade 729 F.2d at 1498.

Citing 18 U.S.C. § 133%5ibley also seeksmiandamus to requitdachento inform the
grand jury ofplaintiff’s identity andPresidenDbama’s allegedire fraud as well ago reveal
what action or recommendation was taken regartfiisgentreaty. The Court will denyeh
mandamus request, in keeping with prior decistbas1l8 U.S.C. § 1332annot be enforced by
private individualsSee, e.gWagner v. Wainsteji2006 U.S. App. LEXIS 16026, at *2 (D.C.
Cir. June 22, 2006). Per § 1332, an individualrequest that the U.S. Attorney present
evidence of alleged offenses to the grand;jbot thatdoes nodirectly benefit plaintiff so it
does not create Article IHtandingto enforce particular action by theS. Attorney.Sargeant v.

Dixon, 130 F.3d 1067, 1069-70 (D.C. Cir. 1997).

[1l. Demandfor Declaratory Relief

Plaintiff seeks a declaratidhat he may communicate directly with members ofgifzend



jury regarding alleged criminal behavior Byesident Obama amdher federal actors. He
contendghat18 U.S.C. § 1504 and Rule 6 of the Federal Rules of Criminal Procedure, by
forbidding his doing so, violate his Filktnendment right to petition and his ifAmendment
right to present evidence to the grand jury in an effort to seek an indictment or ipergent

Controlling precedent foreclesplaintiff’'s request The grand jury’s independence in
the American legal system is intended not to allow individuals to present metehat body at
will, but ratherto protect those accused from oppression by the prosecutor orGaitiner v.
United States413 F.2d 1061, 1065 (D.C. Cir. 1969). The submission of evidence to a grand
jury is at the discretion ohe prosecuting attorney, and without his or the judge’s approval,
private individuals have no right to communicate with a federal grandijurg.New Haven
Grand Jury, 604 F. Supp. 453, 460 (D. Conn. 1983ranoski v. United States Atffice
2006 U.S. Dist. LEXIS 2240, at *9 (D.N.J. 2006). The First Amendment right “to petition the
Government for a redress of grievances,” U.S. Const. amend. |, does not inherently include a
right to communicate directly with the grand jury, andRifth Amendment right to
“presentmenor indictment of a Grand Jury” prior to being purdifor a serious crimeJ.S.
Const. amend. \§imply does notmean(asplaintiff allege$ that any individual must be entitled
to bring related accusations before that body.

There is, moreovemothing unconstitutional about the federal rulé¢her statute at issue
Rule 6eliminates the role of historical presentments, in line with judicial practice in this circuit.
Gaither, 413 F.2d at 1065. And 18 U.S.C. § 1504, in conjunction with Rulenginalizes
direct communication of accusations by individuals to the grand jury. As desdoresl a
protection of the rights of those accused of crimes firmly justifies thesauragdkey are

consistent withnot violative of, our constitutional structurBlaintiff's argument that long



established federal rules and statutes are unconstitutional merely beegys@vent him from

accomplishing his aims is unavailing.

V. Request for Damages

Plaintiff’'s requestfor damages for alleged violations of his constitutioigddts during
his September 2009 visit to thederalcourthouse in Washington, D@ijll alsobe denied.
Plaintiff suffered ncharm, as his constitutional freedoms were not actually violeBanding to
support a claimed violation ahindividual’s right to access court requires demonstration of
“actual injury.” Lewis v.Casey 518 U.S. 343, 351-52 (1996). M#aintiff was merely required
to be accompaniedudng his time in the buildingseePl.’s Compl. 1 9.He was nevedenied
the ability to come into the courthouse and conduct his business, so there was no abrogation of
anyconstitutional rights

Moreover plaintiff's citation ofthe Federal Tort Claims Ac28 U.S.C. 8§88 1346(b),
2401(b), 2671et seq.in support of his claim is misguided, as there is no evidence that the
marshals acted wrongfully or negligently in their aci@uring the incident at issu&he
marshals were executing their established duty to protect the secuhigyfetieral builohg, for
which they are permitted to impose restrictions on members of the public asaneGess
United States v. Held668 F.2d 1238, 1273-74 (D.C. Cir. 1981)aiRtiff citesBivensv. Six
Unknown Named Agents of Fed. Bureau of Narcoig8 U.S. 388, 388-90 (1971), in support of
his claim for damages, but thearshals have discretion to act reasonably in order to ensure the
security of the courthous8eeKlarfeld v. United State®944 F.2d 583 (& Cir. 1992). That
plaintiff’'s escort was armedds not constitutase of excessive force; the weapon is a necessary
implement of the deputy marshal’s job and was kept holstengdimtiff’'s presence Plaintiff

simply fails to state a claim upon which relief can be granted based on thedairheactions



alleged, which caused plaintiff no apparent injudence, he Court agreewith the

administrative decisn of the U.S. Marshals to deplaintiff's request for damages.

V. Motion for PreService Discovery and Password

Plaintiff’s motion forpre-service discovery to identify the John Daeputy marshals
involved in theSeptenber 2009 “incident” at the courthousd! also bedenied. As discussed
above, aintiff has failed to state a claim against these defendants upon which relief can be
granted, so there ioregaljustification for pursuing such discovery.

As this Court has previously held, the Clerk’s decision not to prgtaetiff with a
password for th€ourt's CM/ECF system M be respectedPlaintiff is able to submit his filings
in person, and has given no good reason why he must do so electronically (which requires the
password).SeeSibley vObama 819F. Supp.2d 45 51 (D.D.C. 2011). In any event, this

decision terminates plaintiff's action in this Court.

VI. Request for Oral Hearing

Becauseplaintiff's claims will be dismissedor lack of standing and failure to state a
claim,there is no need forand in any evento right to — oral argumeniThere are no
justiciable issues of facdr law warranting further consideratidrere soplaintiff’s insistence on

a hearing is unpersuasive.

VII. Conclusion
For the reasons stated above, defendants’ motion to dismiss will be granpddiaiifs

motions will be denied. A separate order has been issued on this date.



/s/
JOHN D. BATES
United States District Judge

Dated:June 6, 2012
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