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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GREEN MILLER, JR.,

Plaintiff/Appellant,
Civil Action No. 12-55 (CKK)
V.

DISTRICT OF COLUMBIA,

Defendant/Appellee.

MEMORANDUM OPINION
(September 16, 2012)

For nearly six years, Appellant Green Miller, Jr., has pursued a variety of claims against
the District of Columbia@ncerning four properties Appatit owned during the 19908/iller v.
District of Columbia, No. 06-1935, Mem. Opin. 4t3 (D.D.C. June 18, 2007)Nfiller I”). The
Court, (per Judge John D. Batedismissed Appellant’s claims a@lhenging the tax sales of two
of Appellant’s properties for lack of subjentatter jurisdiction, and remanded Appellant’s
claims as to the remaining two properties aliggviolations of the automatic stay triggered by
Appellant’s bankruptcy filing.ld. at 5-9. In the adversarial bankruptcy proceeding, Judge S.
Martin Teel, Jr., grantt summary judgment in Yar of the District. Miller v. District of
Columbia, No. 08-10028, J. (Bankr. D.D.C. Aug. 11, 201lifler 11).

Presently before the Court is the Appellarifpeal from the bankrupt court’s grant of
summary judgment and subsequeanial of Appellant’s postdgment motions to reconsider.

Also before the Court is the District's [168)otion to Dismiss for Lack of Jurisdicticn.Both

1 Br. for Appellant ECF No. [9].

2 Appellee’s Mot. to Dismiss Appeal, ECF NA0] ; Appellant’'sOpp’n, ECF No. [12];
1

Dockets.Justia.com


http://dockets.justia.com/docket/district-of-columbia/dcdce/1:2012cv00055/152230/
http://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2012cv00055/152230/29/
http://dockets.justia.com/

parties have filed motions for leave to file surreplies regarding the District’s motion to dismiss,
and the Appellant has submitted several miscellaneous motions. For the reasons stated below,
the Court finds Appellant’s notice of appeal igionely as to all but the final order issued by the
bankruptcy court denying Appellant’'s motion for exd®mn of time to file a notice of appeal.
The Court finds the bankruptcy court did not abuse his discretion in denying Appellant’s motion
for extension of time. Acadingly, Appellant's miscellaneous motions are DENIED, the
parties’ respective motions for leave to filereplies are GRANTED, the District of Columbia’s
motion to dismiss is GRANTED IN PART ardENIED IN PART. The bankruptcy court’s
September 21, 2011 Order is AFFIRMEDgahe appeal is DISMISSED.
I. BACKGROUND

The factual dispute between the parties hesnbdetailed at length in prior opinions.
E.g., Miller 11, ECF Nos. [1], [96], [124]. On &ember 3, 2009, Judge Teel granted summary
judgment in favor of the District as to Adfat's claim for compensatory damages, and
dismissed Appellant’s claim for punitive damagééiller 11, 12/3/09 Mem. Decision, ECF No.
[96]. Upon consideration of the Distrietrenewed motion forsummary judgment, the
bankruptcy court dismissed thegpellant’s remaining claims, and entered judgment in favor of
the District. Miller 11, 8/11/10 Mem. Decision & JECF Nos. [124, 125].

Although previously represented by coeingluring the adversarial proceeding, on

September 9, 2010, the Appellant filegra se motion to reconsider. The Appellant did not

Appellant’'s Suppl. Opp’n, ECF N¢15]; Appellee’s Reply, ECNo. [16]; Appellee’s Surreply,
ECF No. [26]; Appellant’'s Sueply, ECF No. [27].

3 Appellee’s [26] Request for Leave to F8earreply to Appellant’s Reply to Appellee’s
Documents, Docket Entry Nos. 10, 16, 20, & 2ppAllant’s [27] Motion fo Leave to File an
Opp’n to Def./Appellee’s “Requektr Leave to File Surreply.”
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state any basis for reconsid&éwa, but requested “to and including October 4, 2010 within which
to supplement his motion.’Miller Il, 9/9/10 Mot. to Reconsider, ECF No. [128], at 1. Judge
Teel denied the motion, but permitted the Appeltarfile a motion under Federal Rule of Civil
Procedure 60, advising Appellahtat the motion “must be made within a reasonable time and, in
certain instances, no more than a \edféer the entry of the judgmentMiller 11, 9/14/10 Order,
ECF No. [129], at 2-3. On Augu40, 2011, exactly one day shy of one year from the entry of
final judgment, Appellant filed a rewed motion for reconsideratioMiller 11, 8/10/11 Mot. for
Reconsideration, ECF No. [132]As characterized by the cdupelow, Appellant's motion
simply re-argued the merits of the court’s priecisions, and offered rizasis under Rule 60(b)
for the court to provide relief from the judgmentiller 11, 9/1/11 Mem. Decision, ECF No.
[135], at 2. Judge Teel denied the Appellant’siom finding the issues should have been raised
in a timely Rule 59 motion to amd the judgment, or on appeald. Fourteen days later,
Appellant filed a “motion for extension of teyi seeking until October 14, 2011 to “retain
another attorney or file [sic] responsive pleadindifler 11, 9/15/11 Mot. for Ext. of Time, ECF
No. [139], which the court aeed on September 21, 201djller 11, 9/21/11 Order, ECF No.
[140], at 2. The Appellant fitk a notice of appeal on October 3, 2011, seeking review of the
bankruptcy court's December 3, 2009, Auga&, 2010, September 14, 2010, September 1,
2011, and September 21, 2011 ordévisller 11, 10/3/11 Notice of AppeaECF No. [142].
II. DISCUSSION

Section 158(a) of Title 28 dhe United States Code cordeon federal district courts
jurisdiction to hear gpeals from final judgments, orderand decrees “entered in cases and
proceedings referred to the bankruptcy judgeden section 157.” Section 158(c)(2) indicates
that appeals under section 158(ahall be taken in the sameanner as appeals in civil
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proceedings generally are taken to the courtppéals from the district courts and in the time
provided by Rule 8002 of the Bankruptcy Rulesricorporating this directive, Federal Rule of
Bankruptcy Procedure 80Gi)(states that appeals from ankauptcy court’s judgment are to be
carried out by filing a notice dppeal with the clerk “withirthe time allowed by Rule 8002.”
Bankruptcy Rule 8002(a), in turn,qwdes that “[tjhe ntice of appeal shalbe filed with the
clerk within 14 days othe date of entry of the judgment,der, or decree appealed from.”
Appellants may toll the fourteetay deadline set forth iBankruptcy Rule 8002(a) by timely
filing one of four motions: (1) a motion to antepursuant to Bankruptcy Rule 7052; (2) alter or
amend the judgment under Bankruptcy Rule 9033;for a new trial under Bankruptcy Rule
9023; or (4) a motion for relief under BankruptRule 9024—that is, eral Rule of Civil
Procedure 60(b)—if filed no later than 14 dafter the entry of judpent. Fed. R. Bank. P.
8002(b). Finally, a judge may extend the deadlio file a notice ofappeal from certain
judgments so long as the request for an extansidiled (1) “before th time for filing a notice
of appeal has expired,” or (2) “not later thandalys after the expiration of the time for filing a
notice of appeal may be granted upon a showihg@xcusable neglect.” Fed. R. Bank. P.
8002(c)(2). Within this frameark, the Court examines theppellant’s notice of appeal as
applied to the five orders idéfied by the Appellant.

A Appeal from Final Judgment

The bankruptcy court entered final judgmentaxor of the District on August 11, 2010.
Pursuant to Rule 8002(a), thgpgellant had up to and includidgugust 25, 2010 taile a notice
of appeal. Appellant did not fila notice of appeal, but rathided a “motion to reconsider” on
September 9, 2010, twenty-nine days after the esftfjnal judgment. Regardless of how the
bankruptcy court could have canged Appellant’'s motion, the rtion did not toll the deadline
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for filing a notice of appeal under Bankruptcy Rule 8002(Igee Fed. R. Bank. P. 7052
(indicating a motion to amend findings must filed within fourteen days of entry of the
judgment); Fed. R. Bank. P. 9023 (providing a wmotior a new trial or to amend the judgment
must be filed within fourteen days of the gnif judgment); Fed. R. Bank. P. 8002(b)(4) (noting
a motion for relief under Rule 9024 must be filed witfourteen days of the entry of judgment
to toll the deadline to file a notice of appeabcord Personal Elec. Transports, Inc. v. Office of
U.S Trustee, 313 F. App’x 51, 52 (9th Cir. 2009). Ndird the Appellant seek an extension of
time in which to file a notice of appeal. @ardingly, the Appellant'siotice of appeal was
untimely as to the final judgmefhit.

B. Appeal from September 14, 2010 Denial of Motion to Reconsider

The Appellant’s notice of agal was filed more than one year after the September 14,
2010 Order denying Appellant’s iralimotion to reconsider and is therefore untimely.

C. Appeal from September 1, 2011 Denial of Motion to Reconsider

The bankruptcy court denied Appellantscend motion to reconsider on September 1,
2011, meaning Appellant neededite his notice of appeal on defore September 15, 2011. In
lieu of a notice of appeal, the Appellant fila motion for extension of time on September 15,
2011, which the court denied on September 21, 2ihce the bankruptcgourt declined to
allow Appellant additional time to file a notice of appeal of the court’s September 1, 2011 order,
the Appellant’s October 3, 2011 notice of appea$ watimely as tdhe denial ofAppellant’s

second motion to reconsider.

* The Court need not reach the Distriatntention that Rule 8008 jurisdictional in
nature. Even if considered a claim-pessing rule, the requireents of Rule 8002 are
unalterable in light of th®istrict’s timely objection. Cf. Youkelsone v. Fed. Deposit Ins. Co.,
660 F.3d 473, 476 (D.C. Cir. 2011).
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D. Appeal from September 21, 2011 Denial of Motion for Extension of Time

Appellant filed his notice oappeal twelve days afterehcourt denied his motion for
extension of time to file a notiae appeal, therefore this Couras jurisdiction to review Judge
Teel's September 21, 2011 Order. The D.C. Cirhas not directly addressed the standard of
review concerning a bankruptcywdts denial of a motion for extension of time to file a notice
of appeal. Several other Circugmploy the “abuse of discretiostandard, which isitilized by
this Court in reviewing other discretionamgtions taken by the bankruptcy coum.re Douglas,
No. 10-492, 2012 WL 2367141, at *2 (D.D.C. June 2212) (citing cases). Accordingly, the
Court shall review the bankruptayourt's order for abuse dafiscretion. The party seeking
reversal must show the bankruptmyurt “based its ruling on agrroneous view of the law or a
clearly erroneous assessnt of the facts.”Johnson v. McDow (In re Johnson), 236 B.R. 510,
518 (D.D.C. 1999) (quotinGooter & Gell v. Hartmax Corp., 496 U.S. 384, 405 (1990)).

Appellant filed his motion for extension éine before the fourteen-day deadline for
filing a notice of appeal lapsedenial of such timely motionsmay be considered unusual, but
“committed to the sound discretion of the bankruptcy coun.te Reeves, 463 B.R. 143, 2011
WL 5909202, at *7 (B.A.P. 10t@ir. Nov. 28, 2011) (Table). The Appellant argues that “[t]he
fact that Appellant’s attorney had remove Jdiom the case, the Court should have granted
Appellant additional time to retain another at@yror obtain legal advice to file responsive
pleadings.” Appellant's Br. at 18. In dang Appellant's motion, the bankruptcy court
explained that

Now, more than one year after the doantered judgment agwat the plaintiff,

one month after the plaintiff filed a moti to strike his attorney, and two weeks

after the court denied the plaintiff's man for reconsideration, the plaintiff has

filed a motion for an extension of time to retain new counsel or file responsive

pleadings. Given that the plaintiff has knowe was unrepresented as of no later
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than August 10, 2011, the court believes ineppropriate talter any deadlines
to accommodate Mr. Green'’s desire to obtain counsel.

Miller 11, 9/21/11 Order, ECF No. [140], at 1-2. hcf, Appellant’s Briefndicates that he knew
in advance of his August 10, 2011 motion &cansider that his attorney was no longer
performing work on the case, which led Appetlam prepare the second motion to reconsider
pro se. Appellant's Br. at 14. Ultimately, “[tlhéankruptcy court is in the best position to
determine whether a losing party should be a#drthore time in which to file an appeah re
Reeves, 2011 WL 5909202, at *7. In lightf the factual and proceduraistory of this case, the
Court cannot conclude that the bankruptcy ceuassessment of the facts was clearly erroneous,
and therefore finds the court did not abusealitsgretion in denying Appellant’s motion for an
extension of time.

1. MISCELLANEOUS MOTIONS

The Court briefly addressesetmumerous miscellaneous noms filed by the Appellant,

specifically:

e Appellant’'s Mot. to Recons. this Ct.Mar. 19, 2012 Order a& [sic] Impose Sanctions
Against Appellee’s Atty Nancy L. Alper=CF No. [18]; Appellee’s Opp’n, ECF No.
[21]; Appellant’s Rely, ECF No. [24].

e Appellant's Mot. for the Ctto Appoint a Special Attyto Investigate Appellee’s
Violations of the Law, Fraud & Abuse ofdlCt.’s Processes, ECF No. [19]; Appellee’s
Opp’n, ECF No. [21]; Appeliat’s Reply, ECF No. [24].

First, in his motion to reconsider, Appellatdkes issue with the District's opposition to
Appellant’'s [6] Motion for Extension of Time t&ile His Brief, alleging the District made
“unfounded, fraudulent [sic] misrepresentations,” and “inducesl ¢burt to impose special
conditions upon Appellant baseagpon fraud.” Appellant's nteon is DENIED. The Court

granted Appellant's underlying rtion for an extension of time, while advising the Appellant

that it was his obligation to ensure the Qorgceived his filings in a timely manner, an
7



obligation shared by all litigas. Third, Appellant’s motion garding the appointment of a
special attorney is DENIED. This motion simply re-states Appellant’s allegations that the
District’'s conduct regarding the Appellant’'s property was unlawful. The Appellant did not
timely appeal the bankruptcyuart’'s decision regarding the nitsrof the Appellant’s claims,
therefore the allegations in Appellant’s nawtiare not properly before this Court.
V. CONCLUSION

For the reasons stated above, the Court finds Appellant’s notice of appeal was untimely
as to all orders except for the bankruptmurt’'s September 21, 2011 rdal of Appellant’s
motion for an extension of time. With regardghat order, the Court finds the bankruptcy court
did not abuse its discretion idenying Appellant additional nie to seek new counsel.
Accordingly, the parties’ respective motiof leave to file surreplies are GRANTED, the
District of Columbia’s [10] Motion to Dismis®r Lack of Jurisdiction is GRANTED IN PART
and DENIED IN PART. Appellant’'s appealf the bankruptcy Court's December 3, 2009,
August 12, 2010, September 14, 2010, and Sdmen, 2011 Orders is DISMISSED as
untimely. The bankruptcy court’'s Septemi2dr, 2011 Order denying Appellant’'s motion for
extension of time is AFFIRMED.

An appropriate Order accompanies this Memorandum Opinion.

/s
COLLEEN KOLLAR-KOTELLY
WNITED STATES DISTRICT JUDGE




