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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
STATE OF TEXAS, )
)
Plaintiff, )
)
V. ) Civil Action No. 12-cv-128
) (DST, RMC, RLW)
ERIC H. HOLDER, JR., )
)
Defendant. )
)
Opinion

Before:TATEL, Circuit Judge, and @LLYER andWILKINS, District Judges.

Opinion for the Court filed bircuit Judge TATEL.

TATEL, Circuit Judge: Pursuant to section 5 tife Voting Rights Act of 965, Texas
seeks aeclaratory judgment th&enate Bill 14SB 14), anewly-enacted lawequiring in
person voters to present a photo IBeither has thpurpose nor will have the effect of denying
or abridging the right to vote on account of race[,] color,"member[ship]in] a language
minority group” 42 U.S.C. 88 1973c(a), 1973l@). To satisfy section 5’s effect requirement,
Texas mustlemonstratéhat SB 14 will not lead to a retrogression in the position of racial
minorities with respect to their effective egise of the electoral franchi$eBeer v. United
Sates, 425U.S.130, 141 (1976). For the reasons set forth in this opinion, we find that Texas has
failed to make this showing#r-fact, record evidence demonstrates that, if implemented, SB 14
will likely have a retrogressive effedgiven this, we have no need to considbether Texas
has satisfied section 5’s purpose elemantordingly, wedenythe state’sequest for a

declaratory judgment
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I

Under Texas’s current election code, i.e.-pB14, any Texan who wishes to vote must
file a registration application witthe county elections registrar. That application must include
the voter’'s name, date of birth, and a sworn affirmation of U.S. citizenship. Bex.&Elde
§ 13.002If the applications approvegdthe registrar delivers a “voter registration certifitabe
the applicant, either in person or via U.S. mail88 13.142, 13.144. This “certificate™—
actually a paper postcarehas no photograph, but does include a voter’'s name, gender, year of
birth, and a unique voter ID number. When presented at the peolider registration certificate
entitles the registranb cast an irperson ballot.

Registered voters who fail to presenader registration certificate may nonetheless cast
an inperson ballot if they (1) execute an affidavit stating that they dbawa their certificate,
and @) present an alternate “acceptable” form of identificatidn§8 63.008, 63.0101. In
addition to a voter registration certificalieexas’scurrent election code recognizes eight broad
categories of documents as “acceptablater ID. These include birth certificates, expired and
non-expired driver’s licenses, U.fassports, U.S. citizenship papers, utility bills, “official mail
addressed to the person . . . from a governmental entity,” any “form of iddrdificantaining
the person’s photograph that establishes the person’s identity,” and “any othef for
identification prescribed by the secretary of state.’s 63.0101. All in-person voters are subject
to these ID requirements regardless of age or physical condition. Bum e@tiers—including
those who are 65 or older, disabled, or expect to be absent or in jail on Electiom2gy—

choose to vote by mail without presenting identification88 82.001-004.



Senate Bill 14, enacted in 2011, is more stringent thestiegx Texas law. If
implemented, SB 14 will require-person voters to identify themsehagsthe pollsusing one of
five forms of governmenrssued photo identification, two state and three fedekph @river's
license or personal ID card issued bg Texas Department of Public Safety (DH3);a license
to carry a concealed handgun, also issued by CR$; (.S. military ID card(4) a U.S.
citizenship certificate with photograph; &) @U.S. passport. Tex. Elec. Code § 63.0101
(January 1, 2012). Unlike Texas’s current code, which allows voters to present either
photographic or non-photographi2, SB 14 requiregvery form ofacceptable ID tanclude a
photograph of the voter. Also unlike the current code, SB 14 prothleitgse of I3 that hae
expired moréthan 60 days before the date of presentation” at the pdllEinally, SB 14 will
prohibit voters from identifying themselves using only the pictureless “veggstration
certificate” issued by county registrar.

Prospective oters laking one of the forms of photo ID listed in SB 14 will be able to
obtain a photographic “election identification certificate” (EIC) for ushea polls. A pocket-
sized card “similar in form to . . . a driver’s license,” Tex. Transp. CdsiZzla.001(e), a EIC,
like a driver’s license, will be distributed through the DPS, and prospective wolldiave to
visit a DPS office to get one.

Although SB 14 prohibits DPS from “collect[ing] a fee for an [EIG§.’S 521A.001(b),
EICs will not becostlessNot only will prospective voters have &xpend time and resources
travding to a DPS officebutonce thergheywill have to verify their identity by providing
“satisfactory” documentation to DPS officials. Specifically, prospectoters willneedto
provide(1) one piece of “primary identification(2) two pieces of “secondary identification,” or

(3) one piece of “secondary identification” plus two pieces of “supporting ideniiinc¢an order



to receive an EIC. 37 Tex. Admin. Code 8 15.182primary” identification is an expired
Texas driver’s license orepsonal identification card that has been expired for at least 60 days
but not more than two yeaifsl. § 15.182(2)A “secondary” identification is one of the
following:

e an original or certified copy of a birth certificate;

e an original or certified copy of a court order indicating an official ceasfgrame and/or

gender; or

e U.S. citizenship or naturalization papers without an identifiable photo.
Id. § 15.182(3)A wide array of documents qualify as “supporting identification,” including
schoolrecords Social Security cards, pilot’s licenses, and outstdite driver’s licensesd.
§ 15.182(4).

In sum, SB 14will requireevery EIC applicant to present DPS officials with at least one

of the following underlying forms of identification:
e an expired Texas driver’s license or personal ID card;
e an original or certifieadtopy of abirth certificate;
e U.S. citizenship or naturalization papers; or
e a court order indicating a change of name and/or gender.

Importantly, it costs money to obtain any of these documents. This means that EIC
applicants—i.e., wouldbe voters—who possess none of these underlying forms of identification
will have to bear oubf-pocket costs. & Texasborn voters who have changedther their
name nor gender, the cheapest way to obtain the required documentation will be to order a
certified copy of theirbirth certificate from the Texas Bureau of Vital Statistics at a cost of $22.

See Advisory Regarding Election Identification Centdites, ECF No. 308, at 2. (A copy of a



court order indicating a change of name and/or gender costs $5 for the records seabth, plus
per page for the court order. Actuatigtaining a legal change of name and/or gender costs far
more—at least $152See Attorney General’s Response to the State’s Advisory Regarding
Election Identification Certificate ECF No. 330, at 2-3More expensive options exist as well,
ranging from $30 for an “expedited” birth certificate order all the way up to $3%tdopy of

U.S. citizenship or naturalization pape$se, e.g., Advisory Regarding Election Identification
Certificates, ECF No. 308, at 2.

SB 14 largely retains Texas’s existing ruleselderly anddisabledvoters. Voters over
age 65will still be able tovote by mail, although they will have to present an SBUdlifying
photo ID if they choose to vote at the polls. Disabled voters, too, will be able to continue voting
by mail, and those who choose to vote at the polls will still be able to identify thesgsivg
the photdéesspostcard “voter registration certificate” issued by county elections ragst o
obtain thislatterexemption, however, disabled Texans wékdto provide written
documentation of disability from either the Social Security Adrai®n or Department of
Veterans Affairs. Tex. Elec. Codel8.002(i).

Texas Governor Rick Perry signed SB 14 into law on May 27, 2011. The law, however,
has yet to take effect because, as a jurisdiction covered by section 5 ofitigeRights Act of
1965, 28 C.F.R. pt. 51 App., Texas may not implement any change in its voting procedures
without first obtaining “preclearance” from either the United States AttoBexeral or a three
judge panel of this court. 42 U.S.C. § 1973c(a). To obtain preclearbexas must demonstrate
that SB 14 heither has thpurpose nor will have the effect of denying or abridging the right to
vote on account of race[,] color,” or “member[ship] [in] a language minority girddp

8§ 1973c(a), 1973b(f)(2).



Texas filed a predearance application with the Attorney General on July 25, 2011. Under
the Voting Rights Act, the Attorney General has sixty days to “interpose][] actiobjeto a
changed voting procedurel. 8 1973c(a). But here that process was delayed by the Aftorne
General’s requests for additional information as to (1) the number of voters akie DP S-
issued driver’s license or personal ID card, é)dhe percentage of those voters who are
minorities.See 28 C.F.R. 8§ 51.37(b), 51.@9(1) (stating that whesupplemental submissions
are provided “the 60-day period for the pendsapmission will beecalculated from the
Attorney General’'seceipt of the supplementary informatiQnNearly six months after filing its
initial preclearance request, on January2l?P12, Texas submitted to the Attorney General a
computer-generated list of 795,955 registered voters it was unable to match vasipoonding
entries in DPS driver’s license and persond& Hatabase. This “amatch” listconsisted of
“304,389 voters (38.2%) who are Hispanic and 491,566 (61.8%) who are non-Hispanic.” Am.
Compl., ECF No. 25 Ex. 7 at But Texas warned that it had “reservations about the reliability
of [its] data.” Compl., ECF No. 1 Ex. 5 at3pecifically, Texas explained that its DPS database
and its voter registration list “were not designed to be merged,” and timaé “‘cizanges [and]
inconsistent use of nicknames or initials” between the two lists could causertiusnmgcorrect
‘no-match’ results.’ld. at 2 Moreover, pointing out that it had used Spanish surnames as a proxy
for Hispanic voters—an imprecise substitute for accurate racial datdiexas explained that its
no-match list constituted an unreliable estimate of ID possession rates amoagi¢iisgers.
Id.

On March 12, 2012he Attorney General denied preclearance, concluding that Texas
had failed to show that SB 14 will not hawté effect of denying or abridging the right e

on account of race’+e., that it will not have a retrogressive effe&m. Compl., ECF No. 25



Ex. 7 at 1-Aciting Georgia v. United Sates, 411U.S.526 (1973); 28 C.F.R. § 51.52)he

Attorney General gave two reasons for the denial. First, without respondiegds’3 concerns
about the reliability of its nonatch list, the Attorney Generadncluded that Texas'’s data
showed that “Hispanic registered voters are more than twice as likely-&#ispanic registered
voters to lack” a DP&ssued driver’s license or ID cardl. at 2.Second, Texas had failed to
show that the availability of a purportedly “free” EIC would mitigate the “iohjph S.B. 14 on
Hispanic registered voterdd. at 3. The Attorney General pointed out that if a prospective voter
lacks the documents needed to obtain an EIC, “the least expensive option will be to spend $22 on
a copy of the voter’s birth certificatdd. Furthermore“an applicant for an [EIC] will have to
travel to a driver’s license officeyet “in 81 of the state’s 254 counties, there are no operational
driver’s license offices,” and many of those offices have limited hours of apeiat at 4.

These constraints, the Attorney General concluded, cayddse additional burdens on
prospective voters who need an El@axticularlyon those without a card. Moreover,Texas

had “failed to propose, much less adopt, any program for individuals who have to travel a
significant distance to a DPS office, who have limited access to trartsparta who are unable
to get to a DPS office during their hours of operatidd.’at 5.Given all thisthe Attorney

Geneal concluded that Texas “has not met its burden of proving that . . . the proposed
requirement will not have a retrogressive effect, or that any specific feafutresproposed law
will prevent or mitigate that retrogressiomd. Although the Attorney @neral’s denial rested on
the potential retrogressive effect of SB 14 on Hispanic voters, he noted thah@dxasovided

no data on whether African American or Asian registered voters are also dispradely

affected by S.B. 14.Id. at 3.



Finally, the Attorney General declined determinewvhether SB 14 had been enacted
with a discriminatory purposean independent reason for denying preclearance. Because Texas
“failed to meet its burden of demonstrating that the proposed law will not hatt®gessive
effect,” the Attorney General explained, he had no need to “make any determination as t
whether the state has established that the proposed changes were adopted witimnoathsg
purpose.d. at 5.

In the meantime, tile the Attorney Generalbas considerinGB 14 he denied
preclearance to South Carolina’s new voter ID law. Shortly thereaftégrarary 24Texas,
noting the South Carolina denial and the “seeming probability of an eventuabregcEenate
Bill 14 by DOJ,” filed this requs for judicial preclearanc&e Compl.,ECF. No. 1 at 8
Although Texas’s initial complaint sought only a declaratory judgment ofgar@nce, the state
later added alaimthat section 5 of the Voting Rights Act, as reauthorized in 2006, “exceeds the
enumerated powers of Congress and conflicts with Article IV of the Qatn@titand the Tenth
Amendment.” Am. Compl., ECF No. 25 at 1-2.

TheAttorney General of the United Statgas listed as the named defend@ifor the
sake of claritywe hereinafterefer to the partydefendant in this case as the “United States,” and
refer to the “AttorneyGeneral” only when discussimgiministrative preclearance decisions).
addition, we later granted motions to intervene filed by several voting gghips, as wkas a
number of organizations representing racial minorities in T&eadvlinute Order, 04/13/2012.
These included the Texas Legislative Black Caucus, the League of Womes &fdfexas, the
Southwest Voter Registration Education Project, and the Mexenerican Caucus of the Texas

House ofRepresentativedVe also granted motions to intervene filed by several indavidu



Texas voters. In order to reduce the litigation burden on Texas, we directgdrattmors to
consolidate their briefing and argumesde id.

Following the Attorney General’'s March 12 denial of preclearance, thigtigigtook on
obvious urgency, as it represented Texas’s only chance of implementing SB 14lefore
November 2012 elections. Although the D.C. Circuit recently afftrtine facial
constitutionality of section Shelby County v. Holder, 679 F.3d 848 (D.C. Cir. 2012)e
remain ognizant of the Supreme Court’s holding Northwest Austin Municipal Utility District
No. Onev. Holder that section 5 imposesubstantial fderalism costs,” 557 U.S. 193, 202
(2009)(internal quotation marks omitted)s a result, on March 2Bgefore the United States had
even filed an aswer to Texas’'s amended complaimé granted Texas’s request for an expedited
litigation schedule. In domso, we rejected the United States’s contention that a trial was
infeasible befee the end of the summer, scheduled aweek trial on the judicial preclearance
issue to begin on July 9, and promised to issue our decision by August 31—the date on which
Texas needed a decision in order to implenshtL4in time for the November electiofee
Order, ECF No. 107 at 1. As we explained, it would “raise serious constitutional questions”
Texas were prevented from implementing SB 14 merely because the Btated was too busy
to prepare for trialSee Northwest Austin, 557 U.S. at 204. These federalism concerns are
particularly acute in the voter ID context. After all, states not covereddiypn 5 have
successfully implementedbter D laws to “deter|[ ] ad detect[ ] voter fraud . . . . improve and
modernize election procedures . . . . [and] safeguard[] voter confidélr@svford v. Marion
Cnty. Election Bd., 553 U.S. 181, 191 (2008). Thus, given our “historic tradition that all the
States enjoy ‘equal gereignty,” Northwest Austin, 557 U.S. at 203 (citation omitted), we

thought itessentiato ensure thaTexas hacvery possible opportunity to show that its own



voter ID law could be implemented in time for the November elections. With the cafisbat
parties, we deferred consideration of Texas’s constitutional challergainexgthat this claim
“shall not be addressed unless the Court denies judicial preclearance of [SIBitid].
Scheduling Ordel=CF No. 43at 1. We then set an acceleratestdivery and briefing schedule.
Id.

Similar federalism concerns influenced our resolution of several discdiggmytes. For
example, seeking to show that SB 14 was motivated by discriminatory purpose, gt liates
moved to compel the production ostenony and documents from Texas state legislafees.
Order, ECF No. 167Texas sought to withhold this evidence, arguing that its production would
violate legislative privilege. Cognizant that “federal intrusion into sensitives afestate and
local plicymaking” imposes “substantial federalism coshdpfthwest Austin, 557 U.S. at 202,
and guided bwrlington Heights v. Metropolitan Housing Devel opment Corp., we largely sided
with Texas.See 429 U.S. 252, 268 (1977) (recognizing a testimonial anceatiary privilege
for “members of [a] decisionmaking bodyYVe shielded all evidence relating to “legislative
acts” or “a legislator’'s motivations with respect to a bilrder, ECF No. 16at11.We also
allowed Texas to withhold certain communicatibesween legislators and executive agencies.
Id. at 9.Finally, we shielded most, though not all, evidence in the possession of Texas Lieutenant
Governor David Dewhursgee Order,ECF No. 154This latterissue was complicated by the
fact that the Texasdutenant governor serves both as a member of the executive branch and as
President of the Senate, so the degree to which he qualifies as a “legislataleiarld. at 4.
Describing this as a “very close calgihd believing ourselves “obliged to appiye Voting
Rights Act in a manner that minimizes federal intrusieve’erred on the side of shielding

evidence in the lieutenant governor’s possessmat 6 (quotation omitted).

10



Our efforts to accelerate this litigation, however, were often undedrbind exas’s
failure to act with diligence or a proper sense of urgency. As memodatizzir May 7, 2012
order, Texas “repeatedly ignored or violated directives and orders of this Ratustetre
designed to expedite discovery.” Order, ECF No. d10Z.Most significantly, Texas failed to
produce its voter registry, DPS ID, and licens&arry databases to the United States until 35
days after the established discovery deadlthé?roduction of these databases to Defendant-
Intervenors took place evéaster—40 days after the initial deadlireand was further
complicated by dataccessibility errorsSee Notice Concerning Database Discovery, ECF No.
119 at 2These errorseriously hindered Defendant-Intervenors’ ability to prepare and proffer
expert tesmony based on this dat&ee Order, ECF No. 137 at 2-£iting these delays, the
United States again moved to postpone trial. We denied this motion, expthiairifg]espite
the fact that patience and equity do not count in Texas’[s] favor when consideriowggedysand
scheduling issues, the statute requires our best efforts for an early gialdlat 23. After all,
we emphasized[tlhe questions under the Voting Rights Act presented here are too important to
let evenTexas’[s] missed discovery. .force a change to the July 9 trial datiel”at 2(citation
omitted)

Although Texas was able to maintain the July 9 trial date, its dilatory agpptoa
discovery prevented it from obtaining one potentially crucial piece of evidseegly a moth
after discovery commenced, Texas served the Attorney General with a diseanegt seeking
data regarding the three types of federal ID permitted by SB 14: U.S. gasspbtary ID
cards, and citizenship certificates. MermoSupport of Mot. to Compel, ECF No. 13Gt 12.
Texassoughtaccess to this federal datadetermine the number of Texas voters who &gk

form of SB 14qualifying ID. In responsgthe Attorney General informed Texas that because

11



federal identification databasase outside his “possession, custody or control,” he was unable to
produce themSee Order, ECF Nol79at 2. He advised Texas to serve subpoenas othtbe
U.S. agencies who physically control the databaske-Bepartmestof State, Homeland
Security,andDefenseSeeid. at 23. Inexplicably, however, Texas never served these
subpoenas. Indeed, for thirty days Texas failed to take any attidrvis-avis the federal
databaseslexas finally filed a motion to compel the Attorney General’s production of the
federal databases on May-2the last possible day to file such a motion. Order, ECF No. 137 at
4. We ultimately denied this motion, explaining that Texas had failed to establishehat th
Attorney General maintains control over the databases. Order, ECKF ®Nat4l And because
Texas had mysteriously failed to serve subpoenas on the agencies in physessiposy the
databases, we concluded that “[a]ny prejudice to Texas from the failure to didain t
information is assignable solely to Texalsl’at 5.

Nevertheless, mindful th#tte federal databases could prove crucial to Texas'’s case, we
asked the state to decide: would it rather (1) commence trial on July 9, 2012 withcaitdatker
or (2) delay trial, potentially obtain access to the databasésisk an inability to implement SB
14 for the November 201&lections? Texas respdedcleaty and unequivocdy: it preferred to
go ahead with the July 9 trial date, even without access to the federal dat@basés:.
Texas’s counsel even downplayed the importance of federal data, stating: “I dohtovgive
the impression that if we can't get [information on federal IDs], we domik tive can prove our
case.”ld.

As Texas requestettial commenced on July 9. Over the course of the week-faig t
we heard live testimony from 20 witnesses, including election lawyers; Textadegislators;

civil rights leaders; and experts in history, political science, and statistiegarties also

12



submitted thousands of pages of deposition testimony, expert reports, scholdey, amtid
other paper evidenc&he trial concluded with thre@ada-half hours of closing arguments.

Based on this extensive record, Texas argues that SB 14 was eéaguoent voter
fraud,and denies that race was a moiivgtfactor Texasalso argues that record evidence
affirmatively proves that SB 14 will have dgscriminatoryeffect For their part, the United
States and Defendabhiitervenors argue that the specter gperson voter fraud is a chimera
meant to mask thdiscriminatory purpose behind SB 14. According to these parties, the record
containsvirtually no evidence oin-person voter fraud in Texas and this, combined with certain
procedural irregularities that occurred during the passage of SBelgtate’istory of racial
discrimination,and other evidence, proves that the bill's purpeas to disenfranchise
minorities. Moreover, the United States and Defendant-Intervenors argu@thatvgll have a
discriminatoryeffect—that is, it will “lead to a retsgression in the position of racial minorities
with respect to their effective exase of the electoral franchiseéBéer, 425U.S.at 141.

In resolving these legal issues, we do not review the Attorney General'salenia
preclearance, but determine farrselves whether SB 14 has the purpose or eftéaténying or
abridging the right to vote on account of race[,] color,"member[ship][in] a language
minority group” 42U.SC. 88 1973c(a), 1973b(f)(2%ee 28 C.F.R. 8 51.49'The decision of
the Attaney General not to object to a submitted change or to withdraw an objection [under
section 5] is not reviewable.”). We do so in the following opinion, which “shall constitute the
Court’s Findings of Fact and Conclusions of Law as required by the Fedseal ®ity of
Rome, Ga. v. United Sates, 472 F. Supp. 221, 223 (D.D.C. 1979) (thpedge court)see also
Fed. R. Civ. P. 52 Advisory Notes 1946 (stating that findings of fact “shoulghae afthe

judge’s opinion and decisiorither stated therein or stated separately
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.
Before examining the evidence, we set forth the legaidmork that governs this case.
A.

As the Supreme Court has “often reiter@fied . voting is of the most fundamental
significance under our constitutional structtiélinois Sate Bd. of Electionsv. Socialist
Workers Party, 440 U.S. 173, 184 (1979). Indedide right to vote free from racial
discriminationis expressly protected by the Constitution. The Fifteenth Amendment provides
that “[t]he right of citizens ofhe United States to vote shall not be denied or abridged . . . on
account of race, color, or previous condition of servitude.” U.S. Const. amend. XV. Moreover,
the Supreme Court has held that the Fourteenth Amendment, which prohibits states from
“deny[ing] to any person . . . the equal protection of the laws,” U.S. Const. amend. XIV, applies
to voting. As the Court has explained, “once the franchise is granted to theadésdioes may
not be drawn which are inconsistent with the Equal Protection Clause of the Fourteenth
Amendment."Harper v. Virginia Sate Bd. of Elections, 383 U.S. 663, 665 (1966). Adopted in
the immediate aftermath of the Civil War, these two amendments were aimed at @akectin
rights and liberties of freed slaves in the formenféderacy.

Despite these Constitutional safeguards, “the blight of racial disaimon in voting . . .
infected the electoral process in parts of our country for nearly a cerfiaugtrCarolina v.
Katzenbach, 383 U.S. 301, 308 (1966). Following Reconstruction, many Southern states began
enacting ballot access measures which were “specifically designed to preveygs\fegm
voting.” Id. at 310. “Among the most notorious devices were poll taxes, literacy tests,

grandfather clauses, and property qualificatiofselby Cnty., 679 F.3dat 853. Though race-

14



neutral on their face, such measures were deliberately calculated to reducelibe afulfrican
Americans able to voté&ee Katzenbach, 383 U.S. at 311 (noting that when literacy tests were
enacted, “rore than two-thirds of the adult Negsoeere illiterate while less than egearter of
the adult whites were unable to read or writed)at311 n.9 (quoting South Carolina Senator
Ben Tillman as statingThe only thing we can do as patriots as$taesmen igo take from the
‘ignorant blacks’ every balldhatwe can under the laws of our national government.”)
(alterations omitted). The Supreme Court ultimately invalidated many of theseriaivs
grounds that they violated the Fifteenth Amendmiehiat 31112 (collecting cases).
Nevertheless, states were able to stay one step ahead of the courts “ ‘bypassing
discriminatory voting laws as soon as the old ones had been struck d&eer; 425 U.S. at
140 (quoting H.R. Rep. No. 94-196, at 57-58 (1975)).

It was against this backdrop of “unremitting and ingenious defiance of the Caomstitut
that Congress passed the Voting Rights Act of 1B@fenbach, 383 U.Sat 309 Enacted
pursuant to Congress’s authority to enforce the Fifteenth Amendment “by ap@ropriat
legislation,” U.S. Const. amend. XV, the Act was intended to eliminate the “insididus a
pervasive evil” of racial discrimination in votinkatzenbach, 383 U.S. at 309. As relevant here,
section 5 of the 1965 Act required certain “covered jurisdictionspteclear’every proposed
changein their voting procedures wittiitherthe Attorney General or a thrpedge panel of this
court. 42 U.S.C. 8§ 1973c(a). Only if a covered jurisdictiandemonstrate that a proposed
changé' neither ha the purpose nor will have the effect of denying or abridging the riglotéo v
on account of race or colowill that change take effedt. Thus, by requiring a covered
jurisdiction to preclear a changefore implementing if section 5 “shift[ed] the advantage of

time and inertia from the perpetrators of the evil to its vistir{atzenbach, 383 U.S. at 328.
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Under the 196%\ct, ajurisdiction was “covered” by section 5 if it “maintained a voting
test or device as of November 1, 1964, and had less than 50% voter registration or turnout in the
1964 presidential election.” Voting Rights Act of 1965, Pub. L. No. 89-110, § 4(b), 79 Stat. 437,
438. In crafting this formula, “Congress chose [its] criteria carefuliyelby Cnty., 679 F.3d at
855. “It knew pecisely which states it sought to coverthose with the worst legacy of racial
discrimination in voting—"and crafted the criteria to capture those jurisdictiohs.”

“Unsurprisingly, then, the jurisdictions originally covered in their entjrAtgbama, @orgia,
Louisiana, Mississippi, South Carolina, and Virginia, were those southern stéitesemivorst
historical record of racial discrimination in votindd. (internal quotations and citations
omitted).

Although section 5 wasnacted aa temporary provision, Congress has consistently
renewed it: in 1970 (for five years), in 1975 (for seven years), in 1982 (for tireatyears),
and in 2006 (for twenty-five years). Since its enactment, the relevant portionsvtihg
Rights Act have largely remeed the same, with orexceptionof particular significance to this
caseIn 1975, Congress expanded the coverage formula to include jurisdictions that had
substantial norenglishspeaking populations but provided Englatily voting materials at the
polls. Act of Aug. 6, 1975, Pub. L. No. 94-73, § 203, 89 Stat. 400, 401-02 (codifiedles &2
8 1973b(f)(3))It was his changehatbrought Texas within the scope of Section 5’s coverage.

28 C.F.R. pt. 51 App.

One final point bears particular emphasis: under section 5, the covered jurisdict®on bear
the burden of proof. This means that a covered jurisdiction must show by a prepondera@ce of t
evidencehat a proposed voting chanigeks both (1) discriminatory purpose ar?) (

retrogressive effect. As tiupreme Court has recognized, this is a “difficult burden,” for “[a]s a
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practical matter it is never easy to prove a negatiRend v. Bossier Parish Sch. Bd. (“Bossier
Parish 1”), 520 U.S. 471, 480 (1997) (quoting, in p&tkinsv. United Sates, 364 U.S. 206, 218
(1960)). Nevertheless, the burden of proof in section 5 cases is both “well establizedia,

411 U.S. at 538, and uncontested by Texas.

B.

At the outset, Texas makes two arguments that, if correct, would allow it tol geea
matte of law. We consider each in turn.

First, Texas argues that application of section 5’s effect element tobdeexs is
inappropriate because such laws can never ‘[deoiyabridg[e]the right to wte.”42U.SC.
8§ 1973c(a). According to Texas, voter ID requirements are, at worst, a “minarverdence]],”
analogous to “laws requiring citizens to register to vote.” Proposed FindingstdfyFatate of
Texas (“Texas Proposed Findings”), ECF No. 202 aDf2Zourse, “many citizens decide that
the benats of voting are not worth the burdens associated with registering to latBlit this,
Texas contends, is precisely the point: would-be voters who refuse to countenance “minor
inconveniencesJike registration requirementfavechosen not to vote. 8nilarly, Texas
contendghatvoters who opt to go without photo ID and decline to obtainpoioe to the
electionhave eschewed their right to vote. In either césgas concludes, the choice lies with
prospective voters, so voting rights can hardly be considered to have been “denied” or
“abridged” by the statdd. at 43.

This argument completely misses the point of section ®xpkinedabove, covered
jurisdictions must prove thany change in voting procedures would ndehy] or abridgethe

right to vote.”42U.SC. 8 1973c(a). This is true “no matter how small” thangeAllen v.
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Sate Bd. of Elections, 393 U.S. 544, 568 (1969). But in an attempt to advance its own definition
of “deny” and “abridge*—one that would essentially exempt voter #wk fromsection 5
preclearance-Texas ignores what the Supreme Court has said these terms mean. We thus repeat
it here: in order to medheir burden, covered jurisdictions must show that nonleedt“v oting-
procedure changes . . . would lead to a re&sgjon in the position of racial minorities with
respect to their effective exercise of the electoral franchizeer’, 425U.S. at 141. In other
words, covered jurisdictions must show thay ahange in voting procedures will not “worsen
the position of minority voters” compared to the general popuRe® v. Bossier Parish Sch.
Bd. (“Bossier Parish I1”), 528 U.S. 320, 324 (20000\nd while it is true that some voter ID laws
impose only “minor inconvenientand presentittle threat to the “effectivexercise of the
electoral franchise=and would thus be easily precleared under section 5—this cannot be the
case forll potential voter ID laws. If, for example, a state charged $500 for accepiaileof
voter ID, obtaining that ID would impose morenhea“minor inconvenience.” The same would
be true if voters were forced to travel to a distard inaccessiblstate capitato obtain an ID.
Again, we emphasize that Texas bears the burden of proof. Accordingly, if, asarguas, SB
14 imposes only a “minor inconvenience” on voters, the consequence of that argument is not that
SB 14 would bexempt from section 5, but rather thatouldeasily be precleared because it
would not undermine minorities’ “effective exercise of the electoral franchigesr’, 425 U.S. at
141.

Our rejection of Texas’s unqualified assertion that lavesimmune fronsection 5 so
long as they can be tied to “voter choice” should come as little surprise, for ahotiegudge
district court recently rejected a similar arguinativanced by none other than the State of

Texas. InTexasv. United Sates, 831 F. Supp. 2d 244 (D.D.C. 2011) (three-judge court), the
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court denied Texas’s motion for summary judgment requesting preclearancesdisitscting
plan. Along the way, the court rejected Texas'’s contention that if Hispanis vateitd only
choose to vote at the same rate as whites, a legislative district with a 50.1% Hisjtizeic
voting-age population would provide Hispanics the ability to elect their preferred csdida
at 262-66. The court noted that “educational and economic conditions [are] such that mere
attainment of citizen votingge status might have no real effect on [Hispanics’] ability to elect
representatives of choicdd. at 264. The court thus concluded that it was required to perform “a
more complicated retrogression analysis than Texas wants this court to dplatove

Comparable logic applies here. Just as educational and economic conditions f@ght af
whether minorities “choose” to vote, those conditions could also affect whether ragorit
“choose” to obtain photo ID. Poorer people, for example, may be disproportionately unable to
pay the costs associated with obtaining SB 14-qualifying ID. Thus, cogniziret @écision of
our sister court and fully persuaded by its reasoning, we decline Texagkkdeinvitation to
collapse the entire retrogression analysis into a question of voter “choice.”

Texas’s second argument rests on the Supreme Court’s deciSicewiford v. Marion
County Election Board. There, the Court upheld Indiana’s voter ID law, holding that it “imposes
only a limited burden on voters’ rights” under the First and Fourteenth Amendments. 558 U.S. a
202-03. In some respects, the Indiana law is similar to SB 14, requiring in-persortavoters
present photo ID at the polls, while also requiring Indiana driver’s license®tb provide free
photo ID.ld. at 185-86. Moreover, like Texas, Indiana’s chief justification for its ID |as the
prevention of in-person voter fraudl at 19, 194-96 Given these similarities, Texas contends
thatCrawford controls this case, especially in light of the Supreme Court’s pronouncement that

infringement on the “equal sovereignty” of states raises “serious comstalijuestions.”
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Northwest Austin, 557 U.Sat203-04. After all, Texas argues, if Indiana can implement a photo
ID law to protect against voter fraud, wbgn’'t Texagdo the same?

By contrast, the United States argues @rainford is largely irrelevant to this litigation.
It points out thatCrawford involved a First and Fourteenth Amendment facial challenge to a
voter ID law enacted by a state not covered by section 5. As sucrahtord plaintiffs, who
sought to have the law invalidated, bore a “heavy burden of persuasion,” requiring them to show
that the law was invalid “iall its applications.Crawford, 553 U.S. at 200 (emphasis added).
Here however, Texas bears the burden of proving that SBck4 discriminatory purpose and
retrogressive effecGeorgia, 411 U.S. at 538. Thus, the United States concl@tesyford is
essentially inapplicable to the issues before us.

In our view, the correct answer lies somewhere between these two positiomaryCiont
Texas’s argumenCrawford does not control this case. @nawford itself, the Court noted that it
was “consider[ingpnly the statute’s broad applicatitmall Indiana voters.” Crawford, 553
U.S. at 202-03 (emphases added). Here, not only do we face different questions—does SB 14
have discriminatory purpose or retrogresseffect2—but we focus on the limited subset of
voters who are racial and language minorithasd unlike Indiana ifCrawford, Texasbears the
burden of proof.

Contrary to the position taken by the United States, how€vawford informs our
analysis ofSB 14 in two important ways. The first goes to purpose. It is crucial, we think, that
the Court held irCrawford that Indiana could act to prevantperson voter fraud despite the
fact thd “[t]he record containgo evidence of any such fraud actually occurring in Indiana at any
time in its history.”ld. at 194(emphasis addedindeed, the Court emphatically held that

“[t] hereis no question about the legitimacy or importance of” this interédt.at 202-03
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(emphasis added). After all, “the ‘electorgbem cannot inspire public confidence if no
safeguards exist to deter or detect fraud or to confirm the identity of vétedsat 197 (quoting
Jimmy Carter and Jam@s BakerlIl, Building Confidencein U.S. Elections § 2.5(Sept. 2005)).
Giventhis,we reject the argument, urged by the United States at trial, that the absence of
documented voter fraud in Texas somehow suggests that Texas’s interests tmgritdezallot
box and safeguarding voter confidence were “pretext.” A state interest timgjuisstionably
legitimate for Indiana-withoutany concrete evidence of a probleans unquestionably

legitimate for Texas as well. As Texas points out, holding otherwise woulditimstamding
section 5’s facial validityseriously threaten the “equal somgnty” of statesNorthwest Austin,
557U.S.at 203. The inquiry into whether SB 14 was enacted with discriminatory purpose thus
cannot hinge on whether Texas can cite documented instances of in-person voter fraud—
although, of course, other evidence, sashhe types of circumstantial evidence discussed in
Arlington Heights, could nonetheless suggest that Texas invoked the specter of voter fraud as
pretext for racial discriminatiorsee Bossier Parish I, 520 U.S. at 489‘Other considerations
relevant tahe purpose inquiry include, among other things, ‘the historical background of the
[jurisdiction’s] decision’; ‘[tlhe specific sequence of events leading upetchallenged

decision’; ‘[d]epartures from the normal procedural sequence’; and ‘[t]hedigsbr
administrative history, especially . . . [any] contemporary statements inpeng of the
decisionmaking body:” (quoting Arlington Heights, 429 U.S. at 268(alterations in origindJ;

see also Arlington Heights, 429 U.S. at 265 (noting that, in order to prove discriminatory intent,
a plaintiff need notgrove that the challenged action restel@ly on ragally discriminatory

purposes” (emphasis added)).
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Our second point relates to section 5’'s effect eleme@rdnford, the Courthoughtit
critical that “the photo identification cards issued by Indiafiaiseau of Motor Vehicles]
are. . .free.” 553 U.S. at 198. Rejecting an argument that obtaiineegphoto ID cards imposed
an undue burden on would-be voters, the Court explained:
For most voters who need them, the inconvenience of making a trip to the BMV,
gathering the required documents, and posing for a photograph surely does not qualify as
a substantial burden on the right to vote, or even represent a significant increabe over t
usual burdens of voting.
Id. This holding, thougimadein the context of a constitutional challenge, has obvious
ramifications for this section 5 caskin mostinstanceshe “inconvenience of making a trip to
the BMV . . . does not qualify as a substantial burden on the right to whteye fail to see how
that same inconvenienceuld, absent morendermine the “effective exercise of the electoral
franchisé for minority votersBeer, 425 U.S. at 141. In other words, accordin@tawford,
thereare certan responsibilities and inconveniences that citizens ipegtin order to exercise
their right to vote, and a ortewe trip to the driver’s license office is, in most situations, simply
one of those responsibilities.
It is important to bear in mindhowever, thatCrawford involveda facial challengéo the
ID law’s effects on “all Indiana votersCrawford, 553 U.S. at 203. The Court wigrerefore
discussing the burden of “making a trip to the BMygherally. Indeed, the Cousrxpressly held
only that the burdens associated with obtaining a photo ID were insubstaiiairijt voters”
Id. at 198 (emphasis added). Obviousigpst” is different from “all.” Crawford thus @mot be
read as holding that a trip to the BM¥nnever‘qualify as a substantial burden on the right to
vote.” Id. And logically so. After all, would-be voters who must take a day off wwtkavelto a

distant driver’s licenseffice have most certainly been exposed to burdens beyond those usually

associated with voting. The samdilely true if prospectiveroters must pay a substantial
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amount of money to obtain a photo ID or wait in line for hours to get orsmnhe circumstances
these heavy burdens could well discourage citizens from voting at all. And if sulemnbdall
disproportionately on racial or language minoritiegywould have retrogressive effecwith
respect to their effective exercise of the electoral franchigeer’, 425U.S.at 141.

The upshot of all of this is that Texas can prove that SB 14 lacks retiogrefect even
if a disproportionate number of minority voténsthe stateurrentlylack photo ID. But to do so,
Texas must prove that theseuld-bevoters could easily obtain SB ralifying 1D without

cost or major inconvenience.

1.

With theseprinciples in mind, we turn to the record. Because “courts have no need to
find discriminatory intent once they find [retrogressive] effeghé by Cnty., 679 F.3d at 869,
andbecause evidendhat a law which “bears more heavily on one race than another’—i.e., has
disproportionate effectis itself “the important starting point for assessing discriminatory
intent,” Bossier Parish I, 520 U.S. at 489 (internal quotations and citations omitted), we begin
with section 5's effect element.

This discussion proeels as follows. We begin with Texas’s argument that, as a general
proposition, voter ID laws have little effect on turnowtr-argument that relies on social science
literature and the experiences of Georgia and Indiana following enactntbetrgshoto 1D
laws. Next, we consider evidence submitted by Texas, the United States, artbbefen
Intervenors analyzing whether minorities disproportionately lack the fofifis permitted by
SB 14. For the reasons given below, we reject all of this evidemtbecause Texas has

submitted nothing more, conclude thiae statéhas failed to meet its burden of demonstrating

23



that SB 14 lacks retrogressive effet we shall explaifhowever, this case does not hinge
solely on the burden of proof. Undisputed recordience demonstrates that racrahorities in
Texas are disproportionally likely to live in poverty abhdcause SB 14 will weigh more heavily

on the poor, the law will likely have retrogressive effect.

A.

Texasbegins with a broad argumettiat social sence evidence demonstrates voter
turnout is generally unaffected by the stringency of a state’s votem® llaother words, Texas
contends that voters vote regardless of the identification requirements imposech @ tihe
polls and that SB 14 will thus have “no significant effect at all.” Texas Proposdoh§s, ECF
No. 202at 9.And because ID requirements have no bearing on whether votenssities or
otherwise—turn out on Election Day, Texas concludes that SB 14 will have no retregress
effect

We are unable toredit this line of argumentecause the effect of voter ID laws on
turnout remains a matter of dispute among social scientists. Texahesiely on a 2009 paper
by Dr. Stephen Ansolabehere, a Harvard political scientist who @ssdexdnfra) happens to

be one of the United States’s expert witnesses in this case. In his papers@lab&here

concludes, based on a telephone survey of eligible voters nationwide, that “almost no one . . .

stay[s] away from the polls for want of appriate identification.”TA 1475. But the United
States introduced into evidence a 2011 paper by Dr. Michael Alvarez of the Califstitizte
of Technology which reaches precisely the opposite conclusion. Applying chtegression
model to voting data from all 50 states, Dr. Alvarez concludes that photo ID requisement

impose “significant negative burdens on voters.” U.S. Ex. 551 dtt#9Alvarez study predicts
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that imposition of a photo ID requirement in any given state will depress lovatex turnout by
approximately 10%.d. Texas—which bears the burden of proof—has failed to produce any
evidence undermining the validity of the Alvarez study. Instead, it focuseslyon Dr.
Ansolabehere’s 2009 paper. 2t Ansolabehere himself teéid that “other published

research disagrees with me,” Trial Tr. 7/12/2012 (PM) 33:6, specificallyipgiotit that Dr.
Alvarez’s study found that some photo ID laws have “quite a big effect” on tutdo@02:17-

18. We thus have no basis for finding that Dr. Ansolabehere’s 2009 paper representsany sort
academic consensus about the impact of voter ID laws.

Turning from national studies to stapecific data, Texas next focuses on the
experience of Indiana and Georgiatwo states that recently imgghented photo ID laws.
Relying on expert testimony from University of Texas political scientist DanamvSTexas
argues thaits populations demographically “similar to” Georgia’s and Indianaiad that these
states’ experiences with photo ID requirements suggest that SB 14 willd@msgeghificant
effect at all” on turnout in Texas. Texas Proposed Findings, ECF No. 202tdti@l, Dr. Shaw
testified that survey data from the 2008 Presidential primaries showed thaliyino Georgia
or Indiana voters reported being turned away from the polls because of a lack ofpfatal |
Tr. 7/11/2012 (AM) 24:6-19. Moreover, this finding remained constant across racialtines: i
Indiana “0 percent of whites, 0 percent of blacks, O percent of Hispanigs tlegddhey were not
alowed to vote”; in Georgia, “0 percent of whites, 1 percent of blacks, 0 percent of Hispanics
said they were not allowed to vote” because they lacked photd.IR5:2-7.These figures were
particularly notable, Dr. Shaw emphasized, because social scientists Viadgdyeconcluded
that “there were [disparate D] possession rates by race” in both Georgiadardalid. 25:17-

18. From this, Texas urges us to draw three conclusions: (1) photo ID laws ultimetegtpr
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very few peple from voting; (2) photo ID laws have no disproportionate effect on racial
minorities; and3) disparate ID possession rates have little effect on turnout. We rejexct thes
proposed findings because the circumstances in Georgia and Indiana areasitynififferent
from those in Texas.

First, and most importan§B 14 is far stricter than eithbrdiands or Georgia’'svoter 1D
laws. Indiana allows voters to use any photo ID that has “expired after ¢hefdé most recent
general election.” Ind. Codénn. § 3-5-2-40.6a)(3) Georgia allows voters to presenty
expired driver'dicense at the polls. Ga. Code Ann. § 2417{a)(1);see also Georgia Secretary
of State,Georgia Voter Identification Requiremepdsailable online at
http://sos.georgia.gov/GaphotoitHst visitedAugust 28, 2012) (listing as “acceptable” voter ID
“[a] Georgia Driver’s License, even if expif@¢dBy contrast, SB 14 prohibits the use of an ID
which has expired “more than 60 days before the date of presentation” at th&golElec.
Code § 63.0101 (January 1, 2012).

Moreover, the burdens associated with obtaining a purportedly “free” voter ID dard w
be heavier under SB 14 than under either Indiana or Georgia law. This is true fet @tdea
reasons. The first relatés out-of-pocket cost. Under SB 14, EIC applicants will have to present
DPS officials with a governmeiigsued form of ID, the cheapest of which, a certiiedy of a
birth certificate, costs $22. By contrast, Georgia residents may peesaaé range o
documents to obtain a voter ID card, including a student ID, paycheck stub, Medicare or
Medicaid statement, or certified school transci@eé Ga. Elec. Codg 183-1-20-.01. The
diverse range of documents accepted by Georgia (24 categories in all)thatdew voters are
likely to incur out-of-pocket costs to obtain a voter ID. And although Indiana law, like SB 14,

requires voters to present a government-issued docysuafit as birth certificatgto obtain a
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“free” photo ID,in Indianathe “fee forobtaining a copy of one’s birth certificate” is
significantly lower than in Texas, ranging from $3 to $12, depending on the cSemty.
Crawford, 553 U.S. at 198 n.17.

The second cost SB 14 will impose on EIC applicants is the burden associated with
travding to a DPS office. The United States submitted unrebutted evidence showitgjtha
Texas counties have no [DPS] office, and 34 additional counties have [DPS] offices open two
days per week or less.” Proposed Findings of Fact by Eric Himpton Holdet).B. Proposed
Findings”) Doc. 223 at Gee also Am. Compl., ECF No. 25 Ex. 7 at Zhis means that in at
least onethird of Texas’s counties, would-be voters will have to travel out-of-county merely t
apply for an EIC. Georgia and Indiana voters face no such burdens. Indeed, Georgaulees
each county to “provide at least one place in the county at which it shall accegatampudi for
and issue [free] Georgia voter identification cards.” Ga. Code Ann. § 21-2-417.1(drI8imi
every hdiana ounty has a BMV office that iequired by law to disperse “free” photo I[Zse
Indiana Bureau of Motor Vehicles, Branch Locations and Haweslable online at
http://www.in.gov/bmv/2337.htrlast visitedAugust 28, 2012).

Given all this, we have li#l trouble finding that SB 14 will be far more burdensome than
either Indian& or Georgia’s voter ID laws. And because the laws are so different, we place very
little stock in Dr. Shaw’s comparisoasnongthese three states.

We briefly note two additional, independent reasons to reject Dr. Shaw’s conclusions.
First, Dr. Shaw’s expert report concludes that “Indiana and Georgia provideevantel
comparisons” to Texas because both states, like Texas “have substantial mpomulgtions.”

TA 931.But these minority populations are different. As Dr. Shaw himself notes, although

Indiana and Georgiaothhave “a sizable black population,” neither state has “Hispanic
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populations on the order of those in Texad.’at n.3 Of course, different minority grogpgave
different cultural and historical experiences, and may accordingly éetedf differently by

similar laws. Indeed, the Supreme Court has emphasized the unique posiexast Hispanic
community,explaining that thepolitical, social, aneé&conanic legacy of past discriminatidior
Latinosin Texas may well hinder their ability to participate effectively in the political protess
LULAC v. Perry, 548U.S. 399, 440 (2006(internal quotation marks and citations omitted)
(emphasis added\Ve thusiind it completely inappropriate to compare Hispanics in Texas with
African Americans in Indiana or Georgia.

Second, Dr. Shaw failed to conduct any further demographic comparisons @un@ong
threestates. For example, nothing in Dr. Shaw’s expert repont los trial testimony speaks to
poverty rates in Indiana or Georgia, much less whether such poverty rateddseaalong
racial lines. As we explain below, record evidence in this case demonstrates/éngt maies in
Texas do in fact break down along racial lines. Thus, without more, we have no basis for
concludingthat Indiana and Georgia are “relevant comparisons” to Té»a831.

Finally, and quite apart from the methodological flaws in Dr. Shaw’s study, his
conclusion that voter ID laws do not depress voter turnout suffers from an additealaless
Although Dr. Shaw’s expert report suggests that very few voters in Indiana andaGeeng
turned away at the polls, his report does indicate that photo ID laws might dissmeleaters
from attenpting to cast a ballot in the first place. In the 2008 survey of Indiana voters relied
upon by Dr. Shaw, 7% of eligible voters who failed to vote gave “I did not have the corract f
of identification” as at least one of their reasons for not voSegTA 933.(By way of
comparison, only 2% of Texas non-voters in 2008 gave that ansiyeAsked about this

statistic at trial, Dr. Shaw testified only that “it's not clear to me how to treat” ttpsmes. Trial
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Tr. 7/11/2012 (AM) 107:15-16. “[F]or instae,” Dr. Shaw testified, “if someone says | wasn't
registered to vote, and then says [as an additional reason], and | lacked proderati@miit's

not clear to me how to treat those as a cumulative estimate of the effect ofphdtb 107:17-
20.We take this point, but reiterate once again Tleatas has the burden of proof, and if
Indiana’s voter ID lawmight have discouraged up to 7% of eligible non-voters from even going
to the polls, we cannot accept Texgsteposed finding that “generally . . . photo ID laws do not

decrease voter turnout.” Texas Proposed Findings, ECF No. 202 at 7.

B.

We turn next to Texas’s second major line of evidence: ID possession ratesgRely
largely on telephone surveys of voters, Texas contends that HispamicanAmericans, and
whites in Texas all possess photo ID at roughly the same rates aB@ théatwill thus impose
equal burdens on all voters. In response, the United States argues that Tedes ast
defective. It further offers a study of its owwhich it claims shows that Hispanic and African
American registered voters are in fact nearly twice as likely as vagisteredsoters to lack
photo ID.

This discussion proceeds in four parts. In subsection 1 we describe Texas'svagt sur
which allegedly shows no racial disparity in ID possession rates. lestufs 2 we summarize
the United States’s study of ID possession rates, not just because the UatgedBers it as
affirmative evidence, but also because Texas uses the study as g ptartirfor its second set
of surveys, which, in turn, we discuss in subsection 3. Finally, in subsection 4 we address an
analysis submitted by Defendant-Intervenors. For reasons explained irbdites) we find

none of these studies reliable.
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1

The frst relevant attempt to determine the number of Texas voters who lack photo ID
came in January 2012 when Texas submitted to the Attorney Gemerapatergenerated list
of 795,955 voters it was unable to “match” with entries in the DPS ID database. Asnaént
earlier,supra Partl, this “no-match” list provided a partial basis for the Attorney General’'s
denial of preclearance because it suggested that “Hispanic registered wteoseathan twice
as likely as notHispanic registered voters to lackD&Sissued driver’s license or ID cardim.
Compl., ECF No. 25 Ex. 7 at 2.

After the Attorney General denied preclearance, Texas retained Dr. Shaw i{tBesitn
of Texas political science professor) to survey the individuals on the Januargtclodistand
determine whether they actually lacked valid photo ID. Contacted by telephores; sur
respondents were asked questions about their race, whether they wereetketgistete, whether
they possessed any form of identification required by SB 14, anitherttbey were disabled.
TA 937.Because “certain kinds of people—those of higher sec@momic status, especialy
are more likely to actually respond to poll-takers,” Dr. Shaw “weighted” bidtee TA 937 &
n.5.“Weighting” involves applying a statis@l formula to the final data to correct for “response
bias.” As Dr. Shaw explained, “Weighting allows groups who are less li&elspond to
pollsters to be properly represented in the poll.” TA 937 n.5.

In relevant part, Dr. Shaw’s report concludedttltontrary to the Attorney General’s
conclusions, Hispanic respondents lacked “any form of identification necessaryifigr' abt
“the same ratas forwhite respondents,” i.e. “5% of the time (un-weighted), or 6% of the time

(weighted).”TA 940.Dr. Shaw further reported that just over 9% of African Americans in the
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general sample (18 of 196 voters) “do not have an acceptable form of vatepeDSB 14."TA
941.Seeking to minimizéhe disparity between white and African American ID possession rates,
Dr. Shaw noted that

[tlen of those 18 are over 65 years of age, however, and thus qualify for absentee ballots.

And another four of the remaining eight sieléntify as disabled, and thus also qualify

for absentee ballots. In short, foomt of 196 African Americans [or approximately 2%]

reputedly ‘at risk’ due to Texas’s new voter ID law could potentially be taffielby SB

14.

TA 941.Based in part on Dr. Shaw’s survey results, Texas argues that “SB 14’s photo
identification requirement will not have @sgdarate impact on Hispanic or Afric@merican
voters in Texas.” Texas Proposed Findings, ECF No. 202 at 13.

The reliability of Dr. Shaw'study, howevers seriously undermined by his surveys’
extraordinarily low response rates. Just over 2% of the individuals Dr. Shavpiattietm contact
ultimately responded to his questions. TA 967/&8explainedn greater detail in Part 111.B.3,
infra, uncontested record evidence suggests that such low response rates render telephone
surveys scientifically invadi. We thus find that Dr. Shaw’s survey of those on the January no-
match list ismethodologically unsounand therefore unreliable.

Dr. Shaw’sstudy suffers from at least one additional defect. At first blush, his survey
suggests that African Americans iexias are disproportionately likely to lack photo ID: over 9%
of African American respondents reported lacking ID, compared to 5-6% of the general
population.In fact, the actual disparity may be even larger since Dr. Shaw reported only
unweighted numbers—en the weighted percentagdor African Americans. In response to this
disparity, Dr. Shaw attempted to reduce the African American figure by ragdigabled

people and those over 65. But disabled voters and those over 65 Wil feotempt” from SB

14. Although they will be able to vote by maithout a photo ID, SB 14 imposes obligations on
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such voters who choose to vote in-person. Specifically, voters over the age of 65 who want to
vote in person will have to preseatceptablghoto ID. And disabled voters who wish to

identify themselves usinteir pictureless votdD certificate will first have to obtain written
documentation of disability from either tB@cial Security Administration adhe Department of
Veterans Affairs. Tex. Elec. Codel8.00Zi). Moreover, although Dr. Shaw removed these
voters from the pool of African American voters, he failed to perform any siretiactions for

the Hispanic or general samples, tmekingcrossracial comparisosiimpossible. Dr. Shaw’s

selective reductiowas thereforéoth inappropriate and methodologically unsound.

2.

The second data set at issue is@atergenerated “nanatch” listcompiledin May,
2012 by the United States’s expert, Harvard political scientist Stephen Ansotalidheh like
Texass January nanatch list, Dr. Ansolabehere’s list attempisshow the number of Texas
voters who lack state-issued photo ID. Dr. Ansolabehere compiled his list by ef@sicing
Texas’s voter registry witfll) the DPS ID databagerhich contains bothtateissueddriver’s
licenses and personal ID cardahd(2) Texas’s licenséo-carry database.

Prior to crosgeferencing these databases, Dr. @dsehere “cleaned” the driver’s
license and licens®-carry-databases to remove duplicative and immaterial entries. Specifically,
Dr. Ansolabehere removed from these databadlesntrieswith identical social security
numbers. He also removed records for driver’s licenses that were eithedexpbelonged to
somebody marked “deceased.” U.S. Ex. 544 11A$Pr. Ansoldehere explained:

[Driver’'s license] records that correspond to deceased persons, expiredsliGansether

cases may very well match to individuals on the [voter regisifiiey should not be
considered valid matches as they are not valbters or do not have a valid state
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identification for purposes of voter identification. Keeping these cases in ttehintp
process would create false positives in the match and lead to “too many" matches

Id. at 13.Dr. Ansoldehere also performed a phel “cleaning” of the voter registry list to
removeduplicate entries, although (and we shall seyeabout this later) he failed to remove
voters who had been designated “deceadeddt 1112.

Dr. Ansolabehere then began constructing hisnateh list. He defined a “matched”
voter—i.e., a voter who presumably possesses isisied ID—as “any [voter] on the Voter
Registration database with the same identifying information . . . on the Dilivegs'se or
License to Carry Databasedd. at5. “Same dentifying information,” for the purposes of Dr.
Ansolabehere’s study, constituted one of two things: a fdig8-social security number match;
or an identical first name, lasame, and date of birthd. at 15.

Through this process, Dr. Ansolabehere constructedmaatoh list consisting of nearly
1.9 million voters who apparently lacked Texas-issued photo ID. Almost 20% of these no-
matches were marked by Dr. Andladbehere as “ambiguolisThis meanbne of two things. First,
the no-match could be a voter with a very common name who had been matched to a state ID but
without “high probabilities of certaintyId. (The State of Texas, for example, could well contain
multiple people named “Michael Jones” born on January 6, 1981, so it would be unclearwheth
a “match” would be for the right Michael Jones). Second, theateh could be a voter with a
driver’s license marked “Not Eligible” to drive. As Dr. Ansbéhere noted, it is “unclear” how
the “Not Eligible” notation “affects the validity of the idefitation for purposes of voting”
under SB 14ld. at 14.

Because Texas does not track voters by race, Dr. Ansolabehereetensaced his ro
match list with a database provided by Catalist, LLC. A private vendor spamahzvoter

registration data, Catalist attempts to determine voters’ race by applyiadietipe algorithm
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that uses “name dictionaries and residential area informatchrat6, 8.As Dr. Ansolabehere
explains in his expert report:

A name dictionary would identify someone named Greg Jones as 60% likely to be White

based on the frequency with which that name is used in the populationorgomened

Greg Bernard Jones who lives in an area that is 31% Black has an 83% probability of

being Black. The combination of name information dochl area information, then,

sharpens the algorithm for identifying race considerably.
Id. at8.

After crossreferencing his nonatch list with Catalist’'s database, and thus assigning a
racial classification to every individual on the match list, D. Ansolabehere reached two
conclusions:

1) If ambiguous cases are treated asnmawches20.7 Lo of registeredifrican American
voters, 17.4% of registeredHispanic voters, and 10.850f registeredvhite voters
cannot be matched with IDs in the Texas databa

2) If ambiguous cases ateated asnatches15.97% ofregisteredAfrican American
voters, 14.32% ofegisteredHispanic voters, and 9.65% i&gisteredvhite voters
cannot be matched with IDs in the Texiatabases.

Id. at 31. In either event, the United States contends, Dr. Ansolabehere’s datavelgdhsws
thatregisteredAfrican American and Hispanic voters in Texas are disproportionately kigel
lack photo ID. For several reasons, we find that Dr. Ansolabehere’s study cannot guppor
conclusion.

First, Dr. Ansolabehere’s study, even were it methodologically flanikes$ limited
value because it fails to ex#ne all SB 14qualifying ID. Recall that SB 14 permits-erson

voters to present one of five types of photoTvo are issuedly the state: a DRBsued

driver’s license or ID card, or a license to carry a concealed handgun. Thresuackhy the
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federal government: a passport, military 1D, or citizenship certificateptotograph. Tex. Elec.
Code § 63.0101 (January 1, 2012¢t Dr. Ansolabeherémited his study to the two state forms
of ID. This limitation is significanbecause the United States relies on Dr. Ansolabehere’s study
to support its broad conclusion that there exists “a substantial racial digpainkypossession of
identification required by SB 14.” U.S. Proposed Findings, ECF No. 223 at 11 (emphasis added,
some capitalizatioaltered. But for this to be true, Dr. Ansolabehere’s study would havete
consideedall forms of “identification required by SB 14,” not ju#ite two statessued
qualifying forms. Yet despite the fact that Dr. Ansolabehere was retayrtbd United States
and expressly asked for access to the databases regarding the three federablD, Trial Tr.
7/12/2012 (AM) 98:13-21his expert report states that “[n]o federal lists were provided to me for
the sake of this analysis,” U.S. Ex. 544 at 9U0less the United States is able to present a full
picture of precisely who lacksy form of SB 14approved ID, it has no basis for asking us to
affirmatively find that SB 14 will discriminate against anyera least not on the basis of
disparate ID possession rates.

The failure to analyze federal data is not the only problem with Dr. Ansolabeisardy.
It is also plagued by sevéraethodological flaws that make it impossible to matyit evenfor
the more limited proposition that there exists a racial disparityampossession sfate-issued
ID. First, concerned that his algorithm might result itod many matches’ Dr. Ansolabehere
“cleaned” the DPS database by removit7®,918 deceasettiversprior to creating his no
match list. U.SEx. 544 at 13But Dr. Ansolabehere failed temove nearly 50,000 of those
exact same individualsom the voter rolls, thus virtually ensing that theseleceasegoters
would be included on the noatchlist. We can think of no good reason for their inclusion. After

all, Lyndon Johnson’s 1948 Senate race notwithstanding, the dead cannot vote ii5&exas.
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Robert Caro, Means to an Ascent 329 (First Vintage Books 19A1g. nothing in the record
suggests that the dead voters on Dr. Ansolabeheratsanch list weralisproportionately
minorities.But his failure to removéhem means, at the very least, that hismadch list
overstate SB 14's effect.
Second, we have serious doubts ashlietherCatalist’s algorithm accurately identified
the racial composition of votens this caseAlthough Dr. Ansolabehere’s expegport states
that Catalist is an industry leader in “identifying races dasenamesind Census data,” placed
second in a “MultiCultural Name Matching Challenge,” and has been used in several academic
studies, U.S. Ex. 544 at 8-9, the record containdireat evidence as to the accuracy of
Catalist’s algorithmTo the contrary, record evidence suggests—albeit not conclusiviest—
Catalist’s error raten this case may be quite highvhen cross-examining Dr. Ansolabehere,
Texas’s counsel demonstratagecdotallythat a number of voters on his n@tch listdo, in
fact, possesstateissued photo ID, and further showed that the race listed on many of those
voters’ IDs differed from Catalist’s racial classificati@ee Trial Tr. 7/12/2012 (PM) 57:24-
58:5; 83:4-21; 84:11-85:7. Moreoverhen Texas expert Dr. Shaw conducted a follow-up
survey of voters on Dr. Ansolabehere’s no-match list, only 68% of respondents idestified a
“black” by Catalist actually sefdentified as “black."TA 973.As discussed in more detalil
below,seeinfra Section 111.B.3, we have serious qualms about the methodological rigor of Dr.
Shaw’s surveys angb cannot conclude that this 68% figure is accurate. Nevertheless, this
number raises a red flain litigationlike this, whichdepends largely on accurate racial
classification, even thgossibility that32% of those classifications are wrong is simply too high.
Finally, at trial Texas demonstrated how Dr. Anselare’s name matching algorithm,

which requires aexactmatch,could lead to a number of false n@atches. For example, under
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Dr. Ansolabehere’s algorithm, a “Bob Thomas” on the voter registry cannot beedatith an
ID for “Robert Thomas.” Nor can Juan Gonzabezmatched with Juan Gonzales. And any
woman who changdter last name at marriage is amatchif her voter registration remains in
her maiden name. Importantly, howev@B 14 will permit voters to cast a ballot if the “hame on
the documentation mubstantially similar to . . . the name on the lisiTex. Elec. Code $3.001
(January 1, 2012) (emphasis add&lyenthis, Dr. Ansolableere’s failure to match voters to
stateissued IDs with “substantially similar” names undermines his conclusioissisTh
especially true given that English spellings of Spanish names often aryys{iGonzalez vs.
Gonzales; Delacruz vs. De la Crgzyhich, in this context, would lead to a disproportionate
number of nanatchedor Hispanics. And notably, some of these falsemadehes could
probably have been eliminated. Dr. Ansolabehere testified that it is possé@netoy a “fuzzy
matching” subroutine, “where you take a list of potential nicknames and so forth amd try t
match on the basis of those, or initials and things like that.” Trial Tr. 7/12/2012 (PM)ZD:18-
To sum up, Dr. Ansolabehere’s study excludes federal forms of ID and uses an mincertai
racial classification algorithm. Moreover, his n@tch list is inflated: it includes both deceased
voters and voters whmayhave IDundera “substantially similar” name. We therefore find Dr.

Ansolabehere’s study unreliable.

3.
Texas’s final studyflD possession rates rests on yet another set of telephone surveys
undertaken by Dr. Shaw. Following the submission of Dr. Ansolabehere’s expmtt fleexas
retained Dr. Shaw to perform a second set of surveys—this time of the individuals on Dr.

Ansolalehere’s nematch list. Dr. Shaw conducted three surveys: (1) a general sample of 1,000
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individuals from the nawmatch list;(2) a sample of 600 individuals Catalist identified as African
American; and3) a sample of 600 individuals Catalist identified as Hispanic. TAA3 & Dr.
Shaw'’s first survey, respondents were asked whether they possessedraofylidrequired by
SB 14—both stateand federal—as well as questions about their race, voting habits, disability
status, and opinions on voter ID law# 978-82.

Although Dr. Shaw’s second round of survegsembledis first, two methodological
features are worth highlighting. First, as mentioned above, Dr. Shaw concluded #hat'€at
racial identification algorithm was largely inaccuraté. 973. As a result, Dr. Shaw categorized
respondents based on their sdintified race—i.e., how they answered the question “[w]hat
would you say is your main race?tather than how they were classified by Cataldst.see
also TA 981.Secondunlike in his first study, Dr. Shaw “did not report weighted survey results”
to the court, althagh he testified that he “[had] fact, weighted'his results on his own. Trial
Tr. 7/11/2012AM) 81:19-22.

Based on this second round of surveys, Dr. Shaw concluded tha f&hey statistically
significant difference in ID possession rates amongst whites, blacks, spahitis when the
appropriate universe of ID types is accounted for.” TA 976Specifically, Dr. Shaw reported
that in his general sample, 9.38% of whiteskéad anyof the forms of ID listed in SB 14,
compared with 9.30% of African Americans, and 6.18% of Hispah&®76.Asking about
federal forms of ID apparently made a difference: Dr. Shaw reported that “anttisganics,
possession of a valid passportcitizenship certificate is higher than that for the Anglo
population.” TA 9750verall, though, Dr. Shaw testified that in the general sample bisesd
“difference between these rates of [ID] possession” is statisticallynifisant. Trial Tr.

7/11/2012 (AM) 35:21-36:2. Moreover, Dr. Shaw notiealt“[i]f we rely on data from the
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Hispanic and black surveys (respectively), 6.72% of Hispanics and 7.64% of blacks do not
possess one or more of the photo IDs identified in SB 14.” TABG. ofthese rads ardower
than the percentage of whites who reported lacking ID in the general s&inple.

Again, however, Dr. Shaw’s surveys were plaghgtbw response rates. His survey of
the general sample from Dr. Ansolaleed’s list lad a response rate of only 2.08teaning that
just one out of every 50 voteng attempted toeachactually answered his questions. TA 983.
Response rates for the African American and Hispanic surveys were hardigttary-just
2.5% and 2.1%, respectivelyA 984-85. Significantly, Dr. Shaw conceded that he hasler
obtained such low response rates duangof the live interview telephone surveys he
conducted over the course of his career. Trial Tr. 7/11/2012 (AM) 71:21-25. A low response rate,
he testifiedjs “always a concerfor surveys’ Id. at44:6. Dr. Shaw explained:

There’s always the possibility that the people you contacted are systeipatitfarent
from the people you couldn’t contact either because you couldn’t reach them or bexause y
reached them and they didn’t want to participate in the survey. This is broadigdefens
non-response bias.
Id. 44:1-5. In other words, a low response rate increases the probability that tleevigeopl
actually responded are in some relevant way different than the paqgdation. This is hardly
an ancillary concern. After all, the entire point of a telephone survey in thixt@te obtain a
representative sampté a target population.

Here, Dr. Shaw’s concerns are well justified. Response rates of 2.0, 2.1, arfdlRf&apo
short of anything deemed acceptable in the polling industry. True, as Dr. Shaedtdbe Pew
Research Center recently concluded takphone surveys with response rates as low as 9% may
be deemed reliabie some circumstanceSee Pew Resarch Center, Assessing the

Representativeness of Public Opinion Surveys, (May 15, 20B82)@& available online at

http://www.peoplepress.orffiles/legacypdf/Assessing%2be%20Representativeness%200f%
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20Public%200pinion%20Surveys.pdPew Study”)(lag visited August 28, 2012). But a 9%
response rate, while low, figr higher than the response rates obtained by Dr. Shaw—4.5 times
the rates he achieved for the general sample. Moreover, the Pew studyidibeof whichis
unquestioned by Texas, sets the industry floor: neither Dr. Shaw nor any othes witee s
single study that suggests that a response ratanrythan 9% is satisfactoryr.o the contrary,
Dr. David Marker, a statistician who performs surveys for the federal goest testified that a
2% response rate is “exceedingdy,” and “out of bounds with the surveys that are requested
and used by the governmentirial Tr. 7/11/2012 (PM) 108:6-&r. Marker further testified that
“I don't believe a two percent survey can provide staally valid estimates,id. 116:5-6,
because such estimates “will not at all reflect the underlying true overalbgiopltestimates

that you're trying to understandd. 108:21-23. The results of surveys with such low response
rates, Dr. Marker blury concluded, are “really irrelevantltl. 108:20-21. Thus, taking our cues
from the polling industry itself, we have little trouble finding that Dr. Shaw’saresp rates fall
well short of acceptable.

In any event, even had Dr. Shaw obtained an adequate response rate, his survey would
still lack certain hallmarks of reliability. The 2012 Pew study, for example, udedlthat
“telephone surveythat[1] include landlinesind cell phonesnd[2] are weighted to match the
demographic composition of the population pravide accurate data.” Pew Study at 1
(emphasis added$ee also Trial Tr. 7/11/2012 (PM) 113:21-2Dr. Marker testifying as to the
fact that the Pew study “uses cell phones and land lines”). Dr. Shaw himske#dekat these
are “protocols that Pew assunaesl that need to be in place in order to get that sort of quality.”

Trial Tr. 7/11/2012 (AM) 127:10-11 (emphasis added). Despite this, Dr. Shaw failed to include

any cell phone numbers; instead, he contacted only individuals with landline plibi23.:12-
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17. Nor did Dr. Shaw produce any “weighted results of the survey to the Qdut27:24-25.
Given that these “protocols . need to be in place” to ensure quality, Dr. Shaw’s failure to abide
by them further undermines the validity of his survégis71:21-25 (emphasis added).

At trial, Dr. Shaw sought to assure us that his weighted surveys, had they beetegdubmit
as evidence, would “look[] much the same” as the non-weighted sutde$80:20. Dr. Shaw
testified that his swey found that groups that are harder to contact—"younger groups . . . people
with lower income, et cetera*tend to possess ID at the same rate as e@sgamtact groups.

Id. 40:20-41:1. Thus, Dr. Shaw testified, weighting for age or socioeconomic‘siatpsy

would have replaced a group with 90 percent identification rates with another gtbigdwi

percent identification ratesltl. 40:23-25. As Dr. Shaw put it:
[l]n that sense the discussion, the conversation about response rates . . . whileitanimp
and while it’s interesting, | mean, ultimately the proof is in the pudding. Jf welwere to
[weight], what you're going to find is no change. | mean, these are 90 percent possession
rates. The 90 percent possession ratespseléssed possession rates occur across a lot of
different groups.

ld. 130:21-131:5.

This point merits two responses. First, we are unable to abcehaw’'svague
representationabout weighted datarepresentationthatwerenotpresentedo the court and
subjectedo cross-examination. Second, even if ID possession rates are broadly the same acr
different ageandsocioeconomic groups, Dr. Shaw still has no basis for concluding that he
obtained a representative samwiéhin those groups. As Dr. Marker explained:

[Weighting] only goes so far. The issue is, are the young people who responded, the two
percent, are they like all of trether young people? Are the elderly who responded like the
elderly who didn't? Are the blacks who responded liketypecal blacks? Ad that doesn't

get help by weighting.

Trial Tr. 7/11/2012 (PM) 112:22-113:1.
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To take but one example of this point, Dr. Shaw surveyed only people with landline
phones. And thougit may be true that 28-29-yearold landline users have photo ID at the
sane rates as other landline usersn#ty also be true that 18-29-yearolds who use only cell
phones are disproportionately likely to lack photo ID. For that matter, it maybé53to-80-
yearold Hispanic women who use only cell phones are also disproportionately liketkto la
photo ID. Because Dr. Shaw declined to survey these individuals, he simply has no way of
knowing.

One final note. The Pew study concluded that “[o]ne significant area of poteial
response bias . is that survey participds tend to be significantly more engaged in civic
activity than those who do not participate.” Pew Study at 2. Notably, this is truetaherD&o
response level deemed acceptable by Beaid. It thus seems probable that, as the Pew report
suggests, the voters who responded to Dr. Shaw’s survey were “significantlycmaly
engaged than the general population. And it mayladsthhat civically engaged voters of ites
and income levelare significantly more likely to report possession of state-issued photo ID.
Thismightbe because the civically engaged are more likely to travel internationally (end th
have a passport); volunteer in their community (which often requires a car antdicease);
or simply renew their existing ID on tim@r it could be, as Dr. Shaw suggested at trial, that
those who care about what their neighbors think “would be embarrassed to say they dam’t have
driver’s license,” even if they actually lack one. Trial Tr. 7/11/2012 (AM) 1119.8-

True all of this isspeculative and uncertain. But that is precisely the point. We cannot
tell from Dr. Shaw’s survesprecisely who he contacted, if they were representative of the target
population, and whether their answers were skewed. As Dr. Shaw himself testifieltHai

inherent danger in low response rateid. 441-5. Because Dr. Shaw failed to achieve a
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minimally acceptable response rate and to apply the polling industayidardgractices, we

find his study unreliable.

4,

Defendanintervenors point out that, effective January 1, 2004, Texas’s voter registration
form includes a field where voters are asked to write down their driver’s licempsrsonal ID
number. Texas Elec. Code 8§ 13.002(c)(8)(A). “[l]f the applicant has not been issued [such] a
number,” the applicant instead must provide “the last four digits of the appdicaaial security
number.”ld. 8 13.002(c)(8)(B). If the applicant lacks a driver’s license number, personal ID
number, and a social security number, the applicant then musden@ statement . . . that the
applicant has not been issued [any such] numberdt § 13.002(c)(8)(C). According to the
record, 56.4% of Texas votesgereregistered on or after January 1, 2004, and those registered
voters were thus required to usesthoter registration formlrial Tr. 7/13/2012 106:20-107:1-3.
As Defendanintervenors point out, 9.7% of those voters with Spanish surnames failed to
provide a driver’s license or personal ID number on their registration form, cedwéh 7.5%
of the general populatiohd. 107:21-108:1. Relying on this “very substantial facial difference,”
Defendanintervenors argue that Hispanic voters in Texas disproportionately lack ghotb |
108:1. We cannot infer from this data anything of the sort.

The first problem is the same one that plagued Dr. Ansolabeherestabt list: voters
who lack a driver’s license or personal ID card may nonetheless posse$shmnthee federal
forms of identification acceptable under SB 14. Indeed, Deferidtarirenors’dataset is even
more limited than Dr. Ansolabehere’s. For all its problems, at least Dr. Ae$@ee’s nanatch

list purported to cover thentirevoter registry. By contrast, Defendant-Intervenors’ data covers
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just 56.4% of Texas voters. Furthermore, unlike Dr. Ansolabehere’s study, Defendant-
Intervenors’datafails toreflectthe possibility that a voter may possess a license to carry a
handgun.

In any event, faced with a registration form requesting eitherdagigdriver’'s
license/personal ID number or the last four digits of a social security nueveer voters who
possess a driver’s license may opt to proad®cial security numbeAfter all, four digitsare
easier to write than eight. Furthermore, many voters likely memihrenesocial secutty number
but not their driver’'s license number. Thus, what voters write on their registratrond barely
probative of whether they actually possess a stateed ID card-much less whether they

possesany SB-14 approved form of ID.

C.

We pause teummarize the evidentiary findings we have made so far. Contrary to
Texas’scontentions, nothing in existing social science literature speaks conclusivieéyeffect
of photo ID requirements on voter turnout. Moreover, scant lessons, if any, can be drawn from
Indiana and Georgia, largely because SB 14 is more restrictive than the pleics Hdopted
by either of those states. Finally, no party has submitted reliable evidetecthasiumber of
Texas voters who lack photo ID, much less the rate obd3gssion among different racial
groups.

Given this, we could end our inquiry here. Texas bears the burden of proving that nothing
in SB 14 “would lead to eetrogression in the position of racial minorities with respect to their

effective exercise of thelectoral franchis&.Beer, 425U.S.at141. Because all of Texas’s
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evidence on retrogressiamsome combination of invalidrelevant,and unreliablewe have
little trouble concluding that Texas has failed to carry its burden.

Significantly, howeverthis case does not hinge merely on Texas'’s failutprtave a
negative."See Bossier Parish |, 520 U.S. at 480 (internal quotation marks omitted). To the
contrary, record evidence suggests that SB 14, if implemented, would in fact htregrssive
effect on Hispanic and African American voters. This conclusion flows from threefbats:

(1) a substantial subgroup of Texas voters, many of whom are African Amerieélspanic,

lack photo ID; (2) the burdens associated with obtaining ID will weigh most heawtlye poor;
and (3) racial minorities in Texas are disproportionately likely to live in pypvaccordingly,

SB 14 will likely “lead to aretrogression in the position of racial minorities with respect to their
effective exercise of the elecéd franchisé. Beer, 425U.S.at 141.

The first of these factsthat there exists a subgroup of registered voters, including
minorities, who lak SB 14-approved photo ID—is undisputed by Texas and finds support in its
own expert’s study. Although we are unable to conclude that the individuals Dr. Shawedurvey
were representative of the target population, he did find—and this finding is urdibgdiee
flaws in his study—a subset of Texas voters who have none of the §laliding IDs neither
statenor federal. Moreover, as Dr. Shaw testified, his surveys revealed that thbasee-
“difference between these ra&JID] possession” is statistically insignificant. Trial Tr.
7/11/2012 (AM) 35:21-36:2. Citing Dr. Shaw’s surveys, Texas itself urges us to conclude tha
“there is no racial or ethnic dispariynong the group of registered voters who currently lack a
photo ID and would be required to obtain one under SB 14.” Texas Proposed Findings, ECF No.
202 at 19 (emphasis addeAdhd during closing arguments, Texas'’s counsel conceded that “[t]he

record does tell us that there is a subset of registered voters WkhbddD,” and that “there’s a
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significant percentage of. . minorities and Anglos who don’t have SB 14 qualifying I[3s€
Trial Tr. 7/13/2012 (AM) 24:3-6, 25:2-6. Thus, based on Texas’s own evidence, we find that
there is a subset of Texas voters Wdak SB 14approved IB—again, both state and federal

and thatat minimum, racial minoritiesare proportionately represented within this subgroup.

Equally uncontested is the proposition that, for members of this subgroup to cast a
regular inperson ballot under SB 14, they will have to obtain an acceptable form of photo ID,
and that the cheapest option is an EIC. In order to obtain an EIC, hewoterswill need to
present one of several underlying documents, and as Texas concedes, thpéaasteegption
for most prospective voters who lack supporting identificatidhbe a certified copy of their
birth certificate—which costs at least $23ee Advisory Regarding Election Identification
Certificates, ECF No. 308 at 2.

But this is not all. Recall #t would-be voterwill need toapply for an EIC at a DPS
office, and that almost one-third of Texas'’s counties (81 of 254) lackSopea Part | at 7 This
means that many woulde voters who need to obtain an EIC—individuals who by definition
have no vhd driver’s license—will have to find some way to traviEing distances to obtain one.
This is hardly an insignificant concemspeciallygiven that “everything is bigger in Texas.”
See, eg., Rick Perry,Amid a Dim National Economy Texas Remainsin the Spotlight, October
31, 2008 available at http://www.tradeandindustrydev.com/region/texas/aazim-national-
economytexasremainsspotlight-554 (last visited August 28, 2012).

Reinforcing this propositionfexas Representative Trey Martinez Fischer, who
represents a district which includes the city of San Antonio and its outskitifiedethat “you
will not find a DPS office from downtown San Antonio to the western boundary, which is

heavily concentrated with AfricaAmericans, and particularly Hispas.” Trial Tr. 7/10/2012
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(AM) 119:23-25. State Senator Carlosekti echoed this concern, testifyitigat in his district—
which is “70 percent Hispanic, about 5 percent African Americdiftfhere are some towns . .
where the nearest DPS office is abautO0 to 125 mile[] onway” trip away. Trial Tr.
7/12/2012 (AM) 7:16-8:1. And far from disputing the long travel times imposed by thé& déart
DPS offices, Texas’s coundeld us that “I dort think that the facts of the geographic distances
[between DB offices] are necessarily contested.” Trial Tr. 7/13/2012 52:4-5.

Of course we remain cognizant of the Supreme Court’s holdin@rawford that “for
most voters . . . the inconvenience of making a trip to the BMV . . . does not qualify as a
substantiaburden on the right to voteCrawford, 553 U.S. at 198. Birawford was a facial
challenge, and this general principle yields when the closest office is 100 tdlé2%way.
Even the most committed citizen, wenk, would agree that a 200260 mileround trip—
especially for woulebe voters having no driver’s license—constitutes a “substantial burden” on
the right to vote. Our own Federal Rules of Civil Procedure support this concksisemifying
that witnesses are unavailable to testify if theytnmas’el more than 100 miles to do See Fed.
R. Civ. P. 45(c)(3).

Significantly, these burdens will fall most heavily on the poor. Like any figst the
$22 (minimum) EIC applicants will have to pay to obtain prerequisite documentatighswei
disproportionately on those living in poverty. Moreover, while a 200 to 250 mile trip to and from
a DPS office would be a heavy burden for any prospective voter, such a journey would be
especially daunting for the working poor. Poorer citizens, especially thokeng/éor hourly
wages, will likely be less able to take time off work to travel to a DPS effecproblem
exacerbated by the fact that wait times in DPS offices can be as long as three hogisusyr

months of the year. US Ex. 10 afThis concerns especiallyserious given that none of Texas’s
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DPS offices are open on weekends or past 6:00 PM, eliminating for many working theople
option of obtaining an EIC on their own tinfge U.S. Ex. 361. A law that forces poorer citizens
to choose betweendhr wages antheir franchise unquestionabdgnies oabridges their right
to vote. The same is true when a law imposes an implicit fee for the privileggtiofyca ballot,
like the $22 many would-be voters who lack the required underlying documentitibave to
pay to obtain an EIC. “[W]ealth or fee paying has . . . no relation to voting qualificathens;
right to vote is too precious, too fundamental to be so burdened or conditiblaepef’, 383
U.S. at 670.

To be sure, a section 5 case cannot turn on wealth alone. In Texas, however, the poor are
disproportionately racial minorities. According to undisputed U.S. Census data, thiy pateer
in Texas is 25.8% for Hispanics and 23.3% for African Americans, compared to just 8.8% for
whites. Mot.to take Judicial Notice of Census DaaCF No. 219 Ex. 4 at 7, 1®&his means that
the burdens of obtaining an EIC will almost certainly fall more heavily on mtigmyra concern
well recognized by those who work in minority communities. Lydia Camarill@xas voter
education specialist who has worked for over 35 years in the Hispanic communftgdttsat
because L‘atinos are often among the working poor][,] . . . Latinos struggling to afford grecer
rent, and child care may not be able to affarda copy of a birth certificate in order to get a
voter ID.” Defendanintervenors Ex. 9 at 224. Moreover, Camarillo testified, “[flor working
class Latinos, the requirement of travelling to the DPS during regular busmassmay
prevent them from dhining ID because their work hours are not flexibld.”

Again, this is not all. Undisputed census data shows that in Texas, 13.1% of African
Americans and 7.3% of Hispanics live in households without access to a motor vehicle,

compared with only 3.8% of whites. Mot. to take Judicial Notice of Census Data, ECF No. 219
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Ex. 4 at 8, 17If traveling over 200 miles constitutes a substantial burden on people without
driver’s licenses who can nonetheless find a ride to a DPS cifijos at47-48 imagine the
burden for the predominantly minority population whose households lack access to amgllcar
In fact, in some places it may bepossible to get to a DPS office withouta. State Senator
Rodney Ellistestified that in his “inner city district” in Heston, DPS offices are not “easily
accessible by public transportation.” Trial Tr. 7/11/2012 (PM) 328K DPS offices are
inaccessible by public transportation in Houston, Texas’s largesivatgeriouslydoubt their
accessibility in rural areaswhich, presumably, are less likely to have public transportation
infrastructure. Unfortunately, we are left to wonder. Texas, which bears the bugleoipf
submitted absolutely nothing to counter this testimony or to show whether its DE&S affe
reachake via public transportation.

None of the burdens associated with obtaining an EIC has ever before beeriompose
Texas voters. Based on the record evidence before us, it is virtually ceataineise burdens
will disproportionately affect racial minidies. Simply put, many Hispanics and African
Americans who voted in the last election will, because of the burdens imposed by SBIy14, like
be unable to vote in the next election. This is retrogresSeerBossier Parish Il, 528 U.S. at
324.

Significanty, Texas disputes none of the facts underlying this conclusion—not the $22
cost for a birth certificate, not the distance between DPS offices, not the paestyor
minorities in Texasnot the disproportionate vehicle access rates. Instead, in agumtige of
arguments, Texas seeks to downplay SB 14’s impact, contending, in essence, éwdsthe |

retrogressive effect will not be particularly severe. In additiora3 énsists that courts may not

49



legally consider nonracial factors like poverty whetedmining whether a law warrants section
5 preclearance. We address each argument in turn.

In support of its assertion that the burdens imposed by SB 14 are less onerous than they
may seem, Texas contends that because disabled voters and those over the age of @3eavill be
to vote absentee, they are “[un]affected by SB 14’s photo ID requirement.$ Pesposed
Findings, ECF No. 202 at 18exas also points out that the $22 fee for a birth certificate will
only affect voters who lack the underlying documentation needed for an EIC. And, the state
assures us, Texans will not really mind traveling long distances to obtain ancEl@hd-people
who choose to live in that part of Texas,” Texas’s counsel stated during clogumgests, “it's
just a reality 6life that they have to drive long distances.” Trial Tr. 7/13/2012 52:16-18.

These arguments lackerit. To begin with, voters eligible for absentee ballots will not be
“exempt” from SB 14See supra at part Il1.B.1. Some voters over age 65 will undodlyt@refer
to cast their ballots at the peligperhaps out of habit, a sense of civic pride, or simply because
they wish to follow the news all the way up to Election Day before selectiagddate.

Reverend Peter Johnson, an African American clergyméa égader in Texas’s civil rights

community testified:
| have a group of Africahmerican senior citizen women, they want to go to the voting
polls and stand in line and vote at the voting polls. Theaetertain degree of dignity for
them to do this .. . Because these people appreciate this sacred right to vote, and they're
not going to vote absentee.

Trial Tr. 7/11/2012 (PM) 6:1-9. If these “senior citizen women”—or any other voteréver

wish to cast an iperson ballot, they will not be permittéo do so unless they can produce an

SB 14qualifying photo ID.

In any event, even if, as Texas assehis,so-called “allowance” for elderly voters,

together with SB 14’s special procedures for disabled voters toreduce the overall number
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of pele affected by the law, we have no reason to believe thawihelgd mitigateSB 14's
disproportionate effect on racial minorities. To the contrary, at least vgpleceto voters over
65, record evidence indicates that any “benefit” will disproportegatccrue tavhite Texans.
Undisputed census data shows that 19.4% of the white voting age population in Texas is over 65,
compared to just 10.6% of African Americans and 8.7% of Hispanics. Defendant-Intervenors
Ex. 118. This suggests that far more whitéers than minorities will be eligible to cast absentee
ballots. Texas offers nothing to counter this evidence, much less prawgesason to believe
that SB 14’s absentee provisions will mitigate its retrogressive effect onitregior

Texas’s failue to support its factual assertions dooms its other claims as vileél. dfate
believes that only a few Texans lack certified copies of their birth cerdifitaghould have
produced evidence to that effect. The same is true with respect to its claimtbhas Bre
preternaturally unperturbed by the prospect of traveling 200 to 250 miles. And foro¢ithese
propositions to have been relevant to the issue before us, Texas would have to have provided
evidence that they mitigate SB 14’s retrogres&ffect omminority votersBecause Texas has
offeredno record evidence faithe the truth of its contentions their effect on racial
minorities, we give no credence to this line of argument.

This brings us to Texas’s second—and primary—argumenjirigeon the literal
language of section 5, which prohibits states from “denyirapadging the right to voten
account of race or color,” or because [a votell is a memler of a language minority grouip42
U.SC. 88 1973c(a), 1973b(f)jdemphasis added), Texas argues:

The “effects” prong of section 5 does not extend to laws that merely have atispgract
on the races. It allows courts to deny preclearance only if the effect &ft $8to deny or

abridge the right to voteoh account of” race or olor, or “because of” one’s membership in
a language minority group.
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Texas Proposed Findings, ECF No. 202 at 44. According to Texas, if SB 14 denies or abridges
the right to vote at all, it does so “on account of” factors like poverty or lack of vahamdess.

To be sure, these factors mayrrelatewith racial minority status, but because
disenfranchisement is proximately caused by something other than race¢deasisthis

court may notleny preclearance under section 5's effect element. Indeed, Texas believes that its
reading of section 5 is constitutionally compelled because “the Constitutiomaftogiéow . . .

federal officials to deny preclearance to State ldnatsdo not violate the Fifteenth

Amendment”—i.e., that do not directly discrimate on the basis of racBexas Proposed

Findings, ECF No. 202 at 46At the very least,” Texas conclude$Jdrthwest Austin compels

courts to construe section 5 to avoid this grave constitutional question absent apecific
unambiguous statutory languatp the contrary.ld.

For several reasons, we find this argument entirely unpersuasive. To bégiaswit
explained above, Congress passed the Voting Rights Act precisely to prohibit electoms devi
proximately based on something other than race—fimits devices” such as “poll taxes,
literacy tests, grandfather clauses, and property qualificati8haBy Cnty., 679 F.3d at 853;
see also Allen, 393 U.S. at 565 (holding that the purpose of the Voting Rights Act was to
eliminate “the subtle, as welsdhe obvious, state regulations which have the effect of denying
citizens their right to vote because of their race”). In fiaet,very point of suclievices was that
they were supposedly “race neutral,” thus givstates an encun around the Fifteenth
Amendment’s prohibition on racial discrimination in voting. Yet under Texas'ietztion,
section 5’s effect element could not have reached any of these laws. As Texas& stadd,
“certainly I’'m not promoting a literacy test, béithe evidencevas that it didrt deny or abridge

the right to vote on account of color and there was no racially discriminatory purpgse!. . .
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could have no violation under [section 5’s] standards.” Trial Tr. 7/13/2012 30:15-20. We cannot
accept an interpretation séction 5 that would so severely constrain courts’ ability to block
precisely the type of “evil” that the Voting Rights Act was meant to addfeszenbach, 383
U.S.at328.

Moreover, Texas’s reading of section 5 collapses its effect element intoptspu
element. After all, any law that would deny or abridge the right to vote di@tidygcount of
race—e.g., a law that disenfranchises African Ameridagsause they are African America+—
would have been enacted with a discriminatory purpose. An, ¢telr, this is thenly type of
law Texas thinks section 5’s effect element reaches, thus rendering thespampaffect
elements coterminous. But section 5 quite clearly has two separate and digtiimeiments:
covered states must prove that a g&aim voting proceduresiéther has thepurposenor will
havethe effect of denying or abridging the right to vote on account of racéJ.3¢.

8 1973c(a) (emphasis added). As the Supreme Court has repeatedly explained, “f@vmus
regard to all thevords used by Congress, and as far as possible give effect to Uated’

Satesv. Atl. Research Corp., 551U.S.128, 137 (2007) (quotinigouisville & NashvilleR. Co. v.
Mottley, 219U.S.467, 475 (1911))nterpreting* purpose” and éffect’ as synonymous would
run afoul ofthis principle The Supreme Court has said as much, emphasizing that “Congress
plainly intended that a voting practice not be precleared ub&gssliscriminatory purpose and
effect are absentCity of Rome v. United Sates, 446 U.S. 156, 172 (1980jr6t emphasis

added).

Finall—and unsurprisingly given both the purpose of the Voting Rights Act and section
5's plain text—Texas cites no authority for its novel reading of the statute. For decadeés, cour

have applied the Supreme Court’s longstanding interpretation of section 5'ssédfaent,
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requiring covered states to prove that none of their “voting-procedure changes . . eadut |
a retrogression in the position of racial minorities with respect to their effegvase of the
electoral franchisé.Beer, 425 U.S. at 141. Never has a court excused “retrogression in the
position of racial minorities” because that retrogression was proximatedgddy something
other than race.

As we have indicated throughout this opinios, are sensitive to the concerns raised in
Northwest Austin. See supra Part | at 911, Part Il at 19-238ut to hold, as Texas urges, that
section 5 applies only to voting changes that themselves violate the Fifteentlderg would
require us to ignore section 5’s purpose and structure, as well as decades of Supreme Cour
decisions interpreting itganguage. We see nothingNlorthwest Austin that would permit, much
less require, this “inferior” court to undertake such a dramatic departure fedrastablished

law.

V.

To sum everything up: section 5 prohibits covered states from implementing voting laws
that will have a retrogressive effect on racial minoritges.Beer, 425 U.S. at 141. Texas,
seeking to implement its voter ID law, bears thedkarof proof and must therefore show that
SB 14 lacks retrogressive effeGeorgia, 411 U.S. at 538. But as we have found, everything
Texas has submitted as affirmative evidence is unpersuasive, invalid, or botbvétpre
uncontested record evidence conclusively shows that the implicit costs of obtddnldg S
qualifying ID will fall most heavily on the poor and that a disproportionately higtepésge of
African Americans and Hispanics in Texas live in poverty. We theretorelude that SB 14 is

likely to lead to fetrogression in the position of racial minorities with respect to their effective
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exercise of the electoral franchis8éer, 425 U.S. at 141. Given this, and given that Texas must
show that SB 14 lackmth discriminatory purpose and effeaete have no need to examine
whether the law was enacted with discriminatory purpaseordingly, we shall deny Texas’s
request for declaratory relief.

In reaching this conclusion, we emphasize the narrowness of this opinion. Spgcifical
we have decidedothing more than that, in this particular litigation and on this particular record,
Texas has failed to demonstrate that its particular voter ID law lacks estsogr effect.

Nothing in this opinion remotely suggests that section 5 bars all coveistigtions from
implementing photo ID laws. To the contrary, under our reasoning today, such lawsvedlght

be precleared if they ensure (1) that all prospective voters can easilyfadgimoto ID, and (2)

that any underlying documents required tcagbthat ID are truly free of charge. Indeed,

Georgia’s voter ID law was precleared by the Attorney Geneaiatl probably for good reason.
Unlike SB 14, the Georgia law requires each county to provide free electiomtDisirther

allows voters to present a wide range of documents to obtain those IDs. Ga. Code Ann. § 21-2-
417.1(a); Ga. Elec. Code 183-1-20-.01. The contrastSattate Bill 14could hardly be more

stark.

Finally, during closing arguments, Texas’s counsel complained that they hrad bee
shouldered with an “impossible burden” in this litigation. Trial Tr. 7/13/2012 27:14. This may
well be correct, but Texas’s lawyers have only their client to blame. The Steeaasf enacted a
voter ID law that—at least to our knowledgeis-the most stringent ithe country That law will
almost certainly have retrogressive effect: it imposes strict, umfoggburdens on the poor, and
racial minorities in Texas are disproportionately likely to live in poverty. Aodially, the

Texas legislature defeated several amendments that could have made this arfeastose
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Ignoring warnings that SB 14, as written, would disenfranchise minorities and thegepeq.,
JA 1300-03; 132%he legislature tabled or defeatmshendments that would have
e waived all feesdr indigent persons who needed the underlying documents to
obtain an EIC, Trial Tr. 7/12/2012 (AM) 30:17-31:7, 33:23-24;
e reimbursed impoverished Texafor EIGrelated travel costs, JA 2139-42;
e expanded the range of identifications acceptable under SB dkblwving voters
to present student dedicare ID cards at the paoll$rial Tr. 7/12/2012 (AM)
34:21-24; JA 1246-47,
e required DPS offices to remain open in the evening and on weekends, JA 1337;
and
e allowed indigent persons to cast provisional ballots without photo 1Dl Tiitia
7/12/2012 (AM) 35:3-37:1.
Put another way, if counsel faced an “impossible burden,” it was because of thexiasv

enacted-nothing more, nothing less.

V.
For the foregoing reasons, we deny Texas’s request for a declaratoryeptdgime
parties are hereby ordered to meet and confer as to a schedule to govern the@osissaie
and to file an advisory within 14 days with a proposed schedule. A sepamatdasdeen filed

on this date.
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