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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HOLIDAY CVS, L.L.C,, ))
d/b/a CVS Pharmacy Nos. 219 and 5195, )
Plaintiffs, ))
V. ; Civil Action No. 12-191 (RBW)
ERIC H. HOLDER, JR., et al., ))
Defendants. ))

)

MEMORANDUM OPINION

The plaintiffs! Holiday CVS, L.L.C., doing business two of its pharmaciess CVS
Pharmacy Numbers 219 and 5195, bring this action under the Administrative Procedure Act
(“APA”), 5 U.S.C. 8§ 551-706 (2006), challenging two Orders to Show Cause and Immediately
Suspend Registrations issued by the Drug Enforcement Administration (y@BEA-ebruary 2,
2012. Amended Confgnt (“Am. Compl.”) § 1. The case came before the Court on March 13,
2012, on(1) thePlaintiffs’ Motion to Stike or, in the Aternative to Cross Examine Affiant, and
(2) thePlaintiffs’ Motion for a Preliminary InjunctionBoth motions were opposed byeth
government.After carefully consideringhe parties’ submissiorad the arguments made by
counsel at therst hearing on the plaintiffs’ motions on March 2, 2012, and the second hearing

on March 13, 2012 the Court denied the plaintiffs’ motions at the March 13, 2012 hearing.

! Although it appears from the caption that there is only one plaintiffisreiction, Holiday CVS, L.L.C., throughout
their briefs the “plaintiffs” refer to themselves in plural terms, pmebly because the case involt@s pharmacies
owned and operated by plaintiff Holiday CVS, L.L.C. The Court will e plaintiffs’ terminology in this
memorandum opinion.

2 In addition to the complaint and the plaintiffs’ motions, the Court coreidigre following filings in rendéng its
decision: heplaintiffs’ Memorandum of Points and Authorities in Support of Motion fofifmeary Injunction
(“Pls.” Mem.”); the Defendants’ Opposition to Plaintiff’'s Motion for Prelimip&njunction (‘Gov't's Opp’n”); the
(continued . . .)
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This memorandum opinion memorializes the oral rulings issued at that hearing andsexpl
further the reasons for the Court’s denial of the plaintiffs’ motions.
I. Background

A. The Controlled Substances Act

The Controlled Sultances Act (“CSA” or the “Act”) and its implementing regulations
create restrictions on the distribution of controlled substarses21 U.S.C. 88 801-971 (2006);
21 C.F.R. 88 1300-1321 (2009). The Act authorizes the DEA to establish a registratramprog
for manufacturers, distributors, and dispensers of controlled substances desigeedribthe
diversion of legally produced controlled substances into the illicit ma8ext21 U.S.C. 8§ 821,
822. Any entity that seeks to become involved in the production or chain of distributing
controlled substances must first register with the DEA. 21 U.S.C. § 822; 21 C.F.R. § 1301.11.

Underthe DEA’s regulations, egistered pharmaciagaust “provide effective controls and
procedures to guard against theft and diversion of controlled substances.” 21 C.F.R. §
1301.71(a). And Wwile “[t]he responsibility for the proper prescribing and dispensing of
controlled substances is upon the prescribing practitioner,” a “corresponding reippnssts
with the pharmaist who fills the prescription.’ld. 8 1301.04(a). Pharmacies are therefore
required to ensure that prescriptions for controlled substances are “issudebitnmeate
medical purpose by an individual practitioner acting in the usual course of lesgoofal

practice.” Id.

(...continued)

Plaintiffs’ Reply in Support of Motion for a Preliminary Injunction [P Reply”); the Statement of Points &
Authorities in Support of Plaintiffs’ Motion to Strike or, in the Alternatitee Cross Examine Affiant (“Pls.” Mot. to
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The DEA hasauthority to revoke or suspendegistration it has issued for a variety of
reasonsincluding on the grounds that a registrdras committe such acts as would render his
[or its] registration . . . inconsistent Withe public interest.” 21 U.S.C. § 824(a)(©enerally,
before suspending or revoking a registration DE# must issue an order to show cause
containingits basis for the proceedings and provide an administrative hearing within 30 days.
Seeid. § 82(c). DEA regulations direct that an “order to show cause shall . . . contain a
statement of the legal basis for such hearing and for the denial, revocation, osuspe
registration and a summary of the matters of fact and law asserted.” 21 C.F.R. 8§ £301.37(

In cases wherthe DEA has reas to believe that a registrasttontinued operation
would pose “an imminent danger to the public health or safiétyen suspend thaarty's
registration immediately, prior to an administrative hearingsdying an immediate suspension
order (“ISO”). See21 U.S.C. § 824(d) (“The Attorney General [and the DEA Administrator by
designation] may, in [her] discretion, suspend any registration simultaneadtisiy&vinstitution
of proceedings under this sectjon cases where [shiéhds that there is an imminent danger to
the public health or safety.”). DEA regulations direct that “an order of imneesiispension . . .
shall contain a statement of [the Administrator’s] findings regarding thgedam publc health
or safety.” 21 C.F.R. § 1301.36(e).n Anmediatesuspensionrderunder §324(d) remains “in
effect until the conclusion of such proceedings, including judicial review thereo$swsdener
withdrawn by the Attorney General or dissolved by a court of competerdigiios.” 21

U.S.C. § 824(d).



B. Factual and Procedural Background

Plaintiff Holiday CVS L.C.C.is a subsidiary of CVS Caremark Corporation, which is the
largest pharmacy health care provider in the United States and &sl ravdntyfirst in the
Fortune 500 list for 2011. Gov't's Opp’n at 30. Atissue in this easéwo CVS retail
pharmacy stores located in Sanford, Florida (“CVS 219™@\5 5195”; collectively, the
“CVS pharmacies”).Pls.” Mem. at 6. The CV$harmacies are registered to dispense Schedule
II-V controlled substances, as classified by the CBA.Neither pharmacy has previously been
the subject of disciplinary action for failing to comply witte controlled substance lawsl.

The DEA’s investigtionof CVS 219 and CVS 5195 evolvéom the agency’s
investigation of the pharmacies’ main distiibr, Cardinal Health, In¢“Cardinal”).® Gov't's
Opp’n at 8. This investigation revealed that from January 1, 2008, to October 31, 2011,
Cardinals distributionfacility in Lakeland, Floridasold over 12.8 million dosage undé
oxycodonga Schedule Il drugp its top four pharmacy customenrsl. Two of these top four
customers were the CVS pharmaci&s.

The DEA executed administrative inspection warrants at the CVS pharrmadiasober
18, 2011. PIs.” Mem. at 7. The warrants sought documentsgelathe dispensingractices
and volumes of oxycodorseld at the two pharmacietd. The DEA then served administirse
subpoenas on the two phamrieson October 25, 2011, seeking additional documents regarding

the prescribing physicians whose patients filled prescriptions at the twoadias. Id. The

3 cardinal filed a similar case in this Court, also seeking a preliminaryciigmnof an immediate suspension order
issued by the DEA. The Court deniedr@aal’s preliminary injunction motion on February 29, 2012, which was
later memorialized in a memorandum opinion entered on March 7, Z¥ardinal Health, Inc. v. Holder F.
Supp. __,_ 2012 WL 718486at *1 (D.D.C. 2012). Because the issues presented in the two cases overlap in
several respects, the Court will frequently referenc€dtiglinaldecision in this memorandum opinion.




DEA also interviewed employees at both pharmacies, as well as individualsupgrvisory
respnsibility over the pharmaciedd.

After the DEA commenceis investigation, the plaintiffsook a number of reaedial
stepsin response tthe agency'soncerns. First, in November 2011, {B¥'S pharmacies
suspended fillingchedule 1l drug presctipns of 22 physicians for whom the DEA had
requested dispensing information from CM8.; Gov't's Opp’n at 23.These22 physicians
accounted for a substantial majority of the oxycodone prescriptions dispensedibatimacies.
Pls.” Mem. at 7.Seconl, CVS issued revised dispensing guidelines in Januaryfa01iing
pain management prescriptions, which have been implemented at CVS pharmaciesdsationw
Id. at 8. Third, the CVS pharmacies limited thge€bgraphic area for prescribensd patient$or
which they will fill prescriptions.”ld. Fourth, they reviewed “with pharmacists the regulatory
requirements relating to pharmacists’ corresponding responsibility poedcriptions for a
legitimate medical purposefd. And fifth, the pharmacies retained “a third party consultant to
review recordkeeping and security at both pharmacikes.'Since the DEA served the warrants
in October 2011, dispensing volumes for oxycodone at th&€M®pharmacies have decreased
by 86%. Id. at 9.

The DEA ssued immediate suspension orders to the CVS pharmacies on February 2,
2012. SeePlIs.” Mem., Exhibits (“*Exs.”) A and B (Orders to Show Cause and Immediate
Suspension of Registration issued to CVS 219 and CVSBOIES 219 ISO” and “CVS 5195
ISO”; collecively, “ISOs”)).* Theallegationsset forth in the 1ISOs autlinedin detail elow.

Briefly stated, thewllege thabetween 2008 and 2011, the CVS pharmacies purchased

* For ease of reference, each ISO will be cited in this opinion by listing “Q@3S0” or “CVS 5195 ISO,”
followed by the corresponding paragraph number. And because the two ISOs ceatbjindentical allegations,
they will be collectively cited as the “ISOs.”



enormous quantities of oxycodone that “considerably surpassed the amount of arycodo
ordinarily puchased by a retail pharmacy.” ISP8. They further assethat since at least
2010, the pharmacies had dispensed controlled substances to customers “undeanreamst
indicating that the drugskere illegally diverted.ld. 4. Finding that this conduct violated the
CSA and that continued registration of the CVS pharmacies posed an imminent damger to t
public health and safety, the DEA immediately suspended the pharmacisatems pursuant
to 21 U.S.C. § 824(d)ld. at 23.

The plaintiffs filed a complaint and motion for temporary restraining orderthigh
Court on February 6, 2012. Their complaint challenges the 1ISOs under the APA on the grounds
that the orders (1) were issued without statutory authority (Count I), C&ifhgB49; (2)
deprived the plaintiffs of their constitutional right to due process of law (CHud.If{ 5055;
(3) werearbitrary and capricious (Count IlI), iflf 5660; and (4) contained inadequate findings
to justify an immediate suspension (@oWV), id. 71 6164.

After holding a hearing on the plaintiffs’ motion for a temporary restrainidgrayn
February 7, 2012, and while the undersigned member of this Court was absent from the
jurisdiction,JudgeAmy BermanJacksorof this Court granted th@aintiffs’ motionby order

issued that same dat8eeFebruary 7, 2012 Order, Holiday CVS, L.L.C. v. Holder, CAdgtion

No. 12-191(RBW) (D.D.C.). Theplaintiffs then moved for a preliminary injunction on
February 17, 2012, seeking to enjoin enforcement of the 1ISOs pending resolution of the
administraive proceedings before the DEA. With opposition to the plaintiffs’ preliminary
injunction motion, the government submitted declaratadrigsszo DEA officials: Deputy
Assistant Administrator Joseptannazzisi anddministrator Michele Leonhart (the “DEA

declarations”).Thegovernment purportedly offered these declarations to “distill the voluminous



evidence compiled in the course of DEA’s investigation of CVS, and summarizesf@adhit
what infomed the Administrator’s ultimate decision to issuel8@s.” Gov't's Opp’n at 25
n.8. The plaintiffs thereafter filed a motian February 28, 2018 strike theDEA declarations
or, in the alternative, to croegamine Administrator Leonhart.

The Caurt will first address the plaintiffs’ motion to strikend then turn téheir
preliminary injunction motion.

Il. The Plaintiffs’ Motion to Strike or, in the Alternative, to Cross Examine Affiant

The plaintiffsmove to strike the DEA declarations on the following grounds. First,
because the DEA regulations require th&d4S®ontain “a statement of [the Administrator’s]
findings regarding the danger to public healtisafety,” 21 CF.R. § 1301.36(¢and because
the ISOs themselves state that the Administrator’s imminent danger rafliegade “[u]nder
the facts and circumstances described herein plietiffs argue that the&5Os must stand or fall
solely based upon the findings stated within the ordgeezPIs.” Mot. to Stike Mem. at 47.
Secondthe plaintiffs maintainhat theDEA declarations are impermissilpgest_ hoc
rationalizations for the Administrator’s decision to issue theslS@. at 8. Third, they argue
thatthe DEA declarations includmadmissible hegay and offer improper testony regarding
“ultimate issues’in this case.ld. at 810. In the alternativéo striking the declarationghe
plaintiffs request that they be permitted to cross examine Administrator Litashen adverse
witness at the hearing on the plaintiffs’ preliminary injunction motiohat 1012.

The Court addressed these issues at the hearing on March 2, 2012, during which it
expressed its reluctancedonsider the DEA declarations without having the administrative
record to confirm that the declaratooomported with the materidlsat were before

Administrator Leonhart at the time she issued the ISI& Court was also hesitant to assess



the merits of the plaintiffs’ APA claim basedly upon the selective portions of the
administrative record that the parties had submitted to the Court at thaS@e€itizens to

Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971) (judicial review under the APA

generally must “be based on tll administrative record that was before the [agency] at the

time [it] made [its] decision”) (emphasis added)jalter O. Boswell Mem. Hosp.. Heckler

749 F.2d 788, 792 (D.C. Cir. 1984) (“If a court is to review an agency’s action fairly, it should
have before it neither more nor less information than did the agency when it naegsisn.”).
Accordingly, at the conclusion of the March 2, 2012 hearing, the Court remanded the base to t

DEA “for compilation of an administrative record,” March 5, 2012 Order, Holiday ,AMSC.

v. Holder, Civil Action No. 12-191 (RBW) (D.D.C.), which the DEA thereafter submitted to the
Court on March 5, 2012. Then, at the hearing on March 13, 2012, the Court denied the
plaintiffs’ motion to strike. The followinganalysismemorializeghe oral rulings issued at the
March 13, 201%hearingand explains further the reasons for the Court’s denial qflduetiffs’
motion.
A. Consideration of Materials Outside thelSOs

As an initial matter,ite Courtreject the plaintiffs’ argumenthat thelSO muststand or
fall solely based pon the findigsstated thereinFirst, rothing in theDEA regulationrequires

the Administrator’s imminent dangemfdings tobe comprehensivdt only requires that the ISO

contain“a statement of [the Administrator’s] findings regarding the dangeultbghealth or
safety.” 21 C.F.R. 8 1301.36(e). Second, this Court already determi@addimalthatthe
government’s reading of § 1301.36(e) as requiring only a non-exhasistiveary of the factual
and legal basis for the immediate suspensi@msab® is entitled to deference, and it will adhere

to that ruling hereSee  F. Supp. 2dt__, 2012 WL 718486, at *21-*22 (finding that the



DEA'’s interpretation of its own ambiguous regulation, advancedagal brief,was entitled to

deference undekuer v. Robbins, 519 U.S. 452, 461 (1997)). Third, while there is some

boilerplate language in the ISOs suggesting thafthminsitrator’sfindings of imminent danger
are limited to the statements within the ISOs, other parts of the ISOs state thaditigsére
“non-exhaustive’and “include, but are not limited to” the circumstances stated thd®@s at
1, 1 4. As in Cardinal the Courtdeclines tanterpret theboilerplatelanguagen the 1SOs relied
uponby the plaintiffs “to restrict the Administrator’s ability to offer further expigon
regarding hefindings of imminent danger.” __ F. Supp.&d , 2012 WL 718486, at *11 n.9.
The Court also rejects tipdaintiffs’ evidentiary objections to the DEdeclarations The
Supreme Court has observed that the decision whether to grant a preliminary injuraftem is

based on “procedurdisat are less complete than a trial on the meritiiv. of Tex. v.

Camenisch451 U.S. 390, 395 (1981). Following this princigeurts generally permit
consideration of hearsay evidence in connection with preliminary injunction mofons.

Mullins v. City of New York, 626 F.3d 47, 52 (2d Cir. 2016pl{ecing cases from six other

circuits). Furthermoretegarding the plaintiffs’ request to strikd timate issue” testimony
contained inPAdministrator Leonhart’s declaration (e.g., Leonhart’s statemerttsigdsOs
findings were “sufficient”), the Court accords no evidentiary value to theseusomng!
statementand thus disregards them for the pugsosf adjudicating the plaintiffs’ preliminary
injunction motion.

Themost substantiathallenge raised by the plaintiffs is their claim that the DEA
declarations contaimpermissiblepost hoaationalizations.Under the APA, “the focal point
for judicial review must be the administratirecordalready in existence, not some negord

made initially in the reviewing court.” Camp v. Pj#d 1 U.S. 138, 142 (1973) (per curiam).



This rulethereforeforbids “ex post supplementation of the recorddither side.” Walter O.

Boswell Mem. Hosp., 749 F.2d at 793 (emphasis added)MsS, P.C. v. Alvarez, 129 F.3d

618, 624 (D.C. Cir. 1997)€jecting the plaintiff's attempt to submit litigation affidavits to

supplement the agency recaxipos); AT&T Info. Sys. Inc. v. Gen. Servs. Admin., 810 F.2d

1233, 1236 (D.C. Cir. 1987) (rejecting agency’s attempt to submit litigation affideprovide
post hoaationaliation of the agency’s action).

Neverthelessyhen faced with an inadequatéministrativerecod, the ‘fecordmay be
supplemented to provide, for example, background information or evidence of whether all
relevant factors were examined byagency,” but the new material should be merely
explanatory of the originakcordand should contain no newationalizations” AT&T Info.

Sys. Inc, 810 F.2d at 1236 (quoting Envtl. Defense Fund v. Costle, 657 F.2d 275, 285 (D.C. Cir.

1981)) (alteration in originglsee alscConsumer Fed’'n of Am. & Pub. Citizen v. U.S. Denf't

Health & Human Servs83 F.3d 1497, 1507 (D.C. Cir. 1996) (noting that while the record may

be supplemented with “additional background information about the agency’s basic edtional
the agency may not submit affidavits offering an “entirely new theoBdstle 657 F.2d at 286
(“If anything, a judicial venture outside the record can only serve eitheckagdand
information, or to determine the presence of the requisite fullness of the reasm?3.gAnd
whenthere is dcontemporaneous explanation of the agency decisiofthat] indicate[s]}the
determinative reason for the final action taken[,] . . . [tjhe validity of the 3¢graction must
stand or fall on the propriety of that findingCamp 411 U.S. at 143.

Here, thdSOsplainly were“contemporaneous explanat[sii for the Administrator’'s
actions, and reveal thiellowing factors that informed the Administratofisnminent danger”

finding: (1) the large and increasing amounts of oxycodone purchgshd BVS pharmacies

10



ISOs 11 23; (2) severabhysiciaas whog customers filled prescriptions at the CVS pharmacies
were under investigation or subjected to disciplinary action for dispetiigigimate

prescriptions for controlled substances fid(a); (3) the pharmacists in charge at both stores
admitted to DB investigators to dispensing controlled substances under circumstances where
they knew or should have known that the substances were abused or diverted by the cdstomer, i
1 4(b); (5)thespecific guidnce provided to CVS by the DEA (that allegedly wiasegjarded),

id. § 5;and(6) the public information readily available regarding thxycodone epidemic in
Florida,id.

Upon close inspection, the Court finds that many of the statements in the DEA
declarations are merely “explanatonf’and provide “background informatiofdr the
contemporaneous findings in the ISOkhe DEA declarationarealso supported by the certified
administrative record produced by the DEthus corroborating thAdministrator's sworn
statement that the circumstances describder declaration “formed the basis for [her] decision
to issue the ISOs to CVS 5195 and CVS 219" on February 2, 2012. Gov't's Opp’n, Declaration
of Michele M. Leonhart (“Leonhart Decl.”) T £2The Court thus deems it appropriate to
consider these stnents in assessitige likelihood of success of the plaintiffs’ APA claims.

The Court will, moreovergonsider statements in tBEA declaratios that provide “evidence of

whether all relevant factors were examined by the ageAQ&T Info. Sys. Inc, 810 F.2d at

® Although the declarations ap®sthocin the sense that they were issued after the agency’s deaigichus
should be “viewed critically,Overton Park401 U.S. at 420, the Court is ablectitically assess the declarations by
comparing them to thadministraitve record that was before the agency at the time it issued the ISOs.

® For ease of reference, this document will be cited as the “Leonhart Decl.,”ddlloythe corresponding
paragraph number.
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1236, particularly since the plaintiffs claim that the Administratolefditoadequately consider
all such factors Accordingly, the plaintiffs’ motion to strike the DEA dewltions isdenied.
B. The Plaintiffs’ Alternative Request to Cross Examine Administrator Leonhart

The Court also denieselplaintiffs’ alternative request to cross exaniaeninistrator
Leonhartbecause such inquir[iesjnto the mental processes of administrative decisakars

[are] usually to be avoided,” Overton Park, 401 U.S. at(@zihg United States v. Morgan, 313

U.S. 409, 422 (1941)and the plaintifidhhave showed no reason to depart from that principle
here. In additionl.ocal Civil Rule 651(d) reflects a policy disfavoring the presentation of live
testimany at hearings opreliminary injunctiormotions, and gives the Court discretion in
deciding whether to permit such testimor8eelLocal Civ. R. 65.1(d) (providing that “[t]he
practice in this jurisdiction is to decide preliminary injunction motions without live testimony
where possible,” and granting the Court discretion “to decline to hear wisrestbe hearing
where the need for live testimony is outweighed by considerations of undugvdetdy of time,

or needless presentation of cumulative evigel). For these policy reasons and the fact that the
Court has determined that the representations in Administrator Leonhalisatien are

supported by the administrative record that existed when the ISOs werk Ia$8-

examination of the Adminigator is unnecessary.

"It bears emphasizing that although the plaintiffs’ motion to strigesithe Coumotto look beyond the findings

in the ISOs in evaluating the DEfactions seePls.’ Mot. to Strike Mem. at 7, the plaintiffs’ preliminary injunction
motion asks the Court to do just the opposite in regards to evidenaethmst the Court to consider. Namely, the
plaintiffs challenge the DEA'’s finding of “imminedianger” on the grounds that after the DEA served their
administrative inspection warrants in October 2011, the CVS pharméoidsdecisive, effective action to address
the issues raised by [the] DEA,” and the ISOs ignore these facts. Pia.’aflé417. Of course, since these
remedial measures are not mentioned in the ISOs, the Court negdssaitid look outside of the ISOs to consider
the plaintiffs’ arguments. This serves only to confirm the needrisider materials outside of the ISOs to
deteamine “whethenll relevant factors were examined by [the] agen@T&T Info. Sys. Inc, 810 F.2d at 1236.

12



[I'l. The Plaintiffs’ Motion for a Preliminary Injunction
“ A plaintiff seeking a preliminary injunction must establish [1] that [it] is likely to
succeed on the merits, [2] that [if likely to suffer irreparable harm in the abse of
preliminary relief, [3] that théalance of equities tips in [itévor, and [4] that an injunction is

in the public interest.”_Sherley v. Sebelius, 644 F.3d 388, 392 (D.C. Cir. 2011) (qWdtitey

v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008)inealterations in original). Because

it is “an extraordinary remedy,” a preliminary injunction “should be granted onénie party

seeking the relief, by a clear showing, carries the burden of persuasion.! \Cobmton, 391

F.3d 251, 258 (D.C. Cir. 2004) (citing Mazurek v. Armstrong, 520 U.S. 968, 972 (1997)).

The District of Columbia Circuit has applied a “sliding scale” approach in dvajuhe
preliminary injunction factorsSherley 644 F.3d at 392. Under this analysis,

[i]f the movant makes an unusually strong showing on one of the factors, then it
does not necessarily have to make as strong a showing on another factor. For
example, if the movant makes a very strong showing of irreparable harm and
there is no substantial harm to the finavant, then a correspondingly lower
standard can be applied for likelihood of success . . . Alternatively, if substantial
harm to the nonmovant is very high and the showing of irreparable harm to the
movant very low, the movant must demonstrate a much greater likelihood of
success. It is in this sense that all four factors must be balanced against each
other.

Davis v. Pension Benefit Guar. Corp., 571 F.3d 1288, 1291-92 (D.C. Cir. 2009) (internal

quotation marks ahcitations omitteds.

8 Several members of the Circhiave readhe Supreme Court’s decision\iiinter to ca$ doubt on the continued
validity of thesliding scaleapproach.SeeDavis 571 F.3d at 1296 (Kavanaugh, J, joined by Henderson, J.
concurring (“[U]nder the Supreme Court’s precedents, a movant cannot obtagtiraipary injunction without
showingbotha likelihood of succesanda likelihood of irreparablearm, among other things (emphasis in
original)); Sherley 644 F.3d at 393 (“Like our colleagueg readWinter at least to suggest if not to hdlthat a
likelihood of success is an independent, ftnding requirement for a preliminary injunctiongupting_Davis

571 F.3d at 1296 (concurring opinion)). But the Cirbiai$ had no occasion to decide this question because it has
not yet encountered a peatinter case where preliminaryinjunctionmotionsurvived the lesggorous sliding
scaleanalyss. SeeSherley 644 F.3d at 398'We need not wade into this circuit split today because, Bswis, as
(continued . . .)
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A. Likelihood of Success on the Merits
The plaintiffs raise three challenges to the ISO in their amended comgtasti. they
claim that the DEA’s issuance of the 1ISO violated various provisions of the SBgAm.
Compl. 11 43-49, 56-60. Second, they allege that the findings regarding imminent danger set
forth in the 1ISO were inadequate under the DEA’s own regulations, and also do not comport with
the APA. Seeid. 11 6266. Third, they assert that the DEA’s issuance of the ISOs deprived
them of due process in violationtbie Fifth Amendment of the United States ConstitutiSee
id. 791 5055; Pls.” Mem. at 25-27. hle Court will address these claims in turn.

1. The Plaintiffs’ APA Claims Challenging the Issuance of the IS®(Counts |
and III)

a. Standard of Review
As courts in this Circuit and elsewhere have recognized, the arbitrary arzocespr
standard of review applies to APA claims challenging the issuance of an ISQRandes3.C. 8

824(d). See, e.g.Novelty Didributors, Inc. v. Leonhar662 F. Supp. 2d 20, 29 (D.D.C. 2008)

(Collyer, J.) (applying arbitrary and capricious standard in reviewing APKeadlge to the

DEA'’s issuance of immediate suspension ordge)| Labs., Inc. v. Ashcrof217 F. Supp. 2d

80, 84-85 (D.D.C. 2002) (Urbina, J.) (same); Keysource Medical, Inc. v. Holder, Nu-393,

2011 WL 3608097, at *6 (S.D. Ohio Aug. 16, 2011) (same); United Prescription Servs., Inc. v.

GonzalezNo. 07¢v-316, 2007 WL 1526654, at *2 (M.D. Fla. May 23, 2006s8me). The
Court adopted this position fDardinaland adheres to it nowsee  F. Supp. 2d __, 2002L
718486, at *9. Thus, the underlying question on the merits for these clawhstiserthe DEA

actedarbitrarily andcapriciouslyin findingon Feluary 2, 2012that the CVS pharmacies’

(...continued)
detailed below, in this case a preliminary injunction is not appropriateusnar the less demanding slidisgale
analysis.”). Thus, because @mains the lawf this Circuit, the court mugmploy the sliding scale analysis here.
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continued operation posed amfninentdangerto public health or safety” within the meaning o
§ 824(d).

“The *arbitrary and capricious’ standard of review as set forth in the APAjidyhi
deferential,” and the Coumusttherefore‘presume the validity of agency action®m. Horse

Protection Ass’n v. Yeutter, 917 F.2d 594, 596 (D.C. Cir. 1990). As the Supreme Court has

explained:

The scope of review under the “arbitrary and capricious” standard is narrow and a
court is not to substitute its judgment for that of the agency. Nevertheless, the
agency must examine the relevant data and articulate a satisfactory explanatio
for its action[,] including a rational connection between the facts found and the
choice made. In reviewing that explanation, we must consider whether the
decision was based on a consideration of the relevant factors and whether there
has been a clear error of judgment. Normally, an agency [action] would be
arbitrary and capricious if the agencgshrelied on factors which Congress has
not intended it to consider, entirely failed to consider an important aspect of the
problem, offered an explanation for its decision that runs counter to the evidence
before the agency, or is so implausible that it could not be ascribed to a difference
in view or the product of agency expertise.

Motor Veh. Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (citations and

guotation marks omitted).
b. Whether the DEA’s Actions Were Arbitrary and Capricious
The 1ISOsdentify several factorghat formed the basfer the Administrator’'s immediate
suspension decisipmwhich are amplified by the DEdeclaratios and supported by the
administrative recordWhen vewed collectivelythese factors demomate that the ISOs had a
reasoned basis and were not arbitrary or capricious.

i. The RampanProblem of Oxycodone Abuse in Florida.

The 1SOs note that the “public information readily available regarding tymdane
epidemic in Florida” played a rola the Administrator's immediateispension decision. 1SOs |

5; see als®AR at8190-8245 (Florida Department of Law Enforcement 2010 Report on Drugs
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Identified in Deceased Persons by Florida Medical Examindrsgt 8192 (listing oxycodone as
one of the “four most frequently occurring drugs found in decedents” statewide in 2040); id.
8391-8392 (July 1, 2011 Press Release from Florida Department of Health declaring “Publ
Health Emergency Regarding Prescription Drug Abuse Epidemic” and notingrtijaté|
[o]xycodone is dispensed in the state of Florida than in the remaining stateseoi)bi
AdministratorLeonhart’s declaration adds that she has “firsthand knowledge of the serious
diversion problem along the East Coast and in the Midwest whose states have pshlygva
prescription drug abuse,” as well as “Florida’s ongoing problem with prescriptioradusg” in
particular. Leonhart Decl. 8. The Court finds this information highly relevans@ssiag the
reasonableness of the DEA’s decisionssue the 1SOs. Indeed, it lays the background for the
Administrator’s finding of “imminent danger,” and support an inference that heialegvas the
“product of agency expertiseState Fan, 463 U.S. at 43, which is entitled to deference from
this Court.

ii. Large andncreasing Volumes of Oxycodone.

The ISOs assethat theCVS pharmacies dispensed “enormous quantities of oxycodone”
that “considerably surpassed the amount of oxycodone ordinarily purchaseet&y a
pharmacy.” ISOs { 3. pgcifically, he ISO for CVS 219 alleges that between January 1, 2008,
and December 31, 2011, the store “purchased over 5.8 million dosage units of oxycodone from
its distributors.” CVS 219 ISO § 2. From 2008 to 2009, the store’s oxycodone purchases
increased by 75%, and from 2009 to 2010, its oxycodone purchases increased lig.d2%0.
In 2011 alone, the pharmacy “purchased over 1.8 million dosage units of oxycotthne.”
Similarly, the ISO for CVS 5195 asserts that between January 1, 2008, and December 31, 2011,

the store “purchased over 2.2 million dosage units of oxycodone.” CVS 5195 I1SO 2. The ISO
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notes increases in oxycodone purchases of 56% from 2008 to 2009, and 748% from 2009 to
2010. Id. 1 3. And the pharmacy “purchased over 1.2 million dosage units of oxycodone” in
2011 alone.ld.; see als®R at 3637-3736detailingpurchase history of oxycodonethe CVS
pharmacies).

Administrator leonhart found these volumes “alarming.” Leonhart Decl. I 20. She
“considered it to be highly suspect that two pharmacies in a city of only 53,570 resmlddts
alone be dispensing over 8 million dosage units over an approximately threeneahi’ dd.

22. Again, this determination is entitled to deference from the Court.

iil. Specific Guidance fromhe DEA.

ThelSOs clam that the two CVS pharmacies failed to fulfill their statutory obligations
despite “specific guidance provided” by the DEKOs { 5.Regarding this “specific guidance,”
Administrator Leonharthadinformation before handicating thaDEA officials met with
representatives of CVS twiesfirst in December 2010 and again in August 2011—“to discuss
the recent diversion trends in Florida, primarily the pill mill epidemlegbnhart Decl. 7 18.

The DEApurportedlystressedo CVS at these meetings that “its pharreadocated in Sanford,
Florida], i.e., CVS 219 and CVS 5195,] were dispensing an alarming volume of oxycodone.”
Id.; see als®AR at 3737-3740 (internal DEA email chain and summary document regarding
meetings withCV'S representativesDespitethis guidancel.eonhart found that the CVS

pharmacies “continued to dispense oxycodone at an alarming rate.” Leoablaif D5.

° Plaintiffs’ counsel clarified at the March 13, 2012 hearing that CVShedDEA, initiated the December 2010
meeting. But regardless of who prompted the meeting, the plaindifisddispute that the DEA raised concerns at
the meeting regarding the “alarming” volumes of oxycodone beinghdittd by the plaintiffs.
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iv. Evidence of lllegitimate Prescriptions Being Dispensed at the CVS
Pharmaciesind Failure to Detect Warning Signs.

The ISOsallege that “[s]ince at leag010, CVS has dispensed controlled substances to
customers under circumstances indicating that the drugs are divertetégitimate channels,
misused[,] or abused.” 1SOs 1 As anexample of these “circumstances,” the ISOs adisatt
the “DEA and the State of Florida have taken criminal, civil[,] or administratitteraagainst at
least 20 physicians, whose customers fill their controlledtanbes at [the CVS pharmaciés]
activities resulting in the diversion of controlled substances, including for inaggisbpr
prescribing excessive and inappropriate quantities of controlled substancesuamgl i
prescriptions” for illegimate purposes. I1SOs | 4(a). Administrator Leonhart viewed this
evidence as supporting the conclusion that the CVS pharmacies were “contribttiag t
pharmaceutical drug diversion epidemic ravaging Florida.” Leonhart D&8l.

As another example of tlrcumstances indicating that the CyBarmacies were
dispensingllegitimate prescriptions, the ISOs recolEA interviews with the “Pharmacist[s]
in Charge” at CVS 219 and CVS 5195. ISOs 1 4(b). The CV3SX28@lleges that the
pharmacist in charge of that store, Paras Priyadarshi, ‘@diti DEA investigators that CVS
00219 dispensed controlled substances where the pharmacy knew or should have known that the
prescriptions were not issued in the usual course of professional practice adiinzate
medical purpose.” CVS 219 ISO4{p). The CVS 519850 indicates that the phaacist in
charge of that store, Jessica Merntlade similar admissions, affdrther stated that she set
daily limits of how many oxycodone prescriptions CVS 05195 would fill each day to ehatire t
she had epugh oxycodone for the ‘real pain patients.” CVS 5195 ISO | 48 als®R at
277-281 (Report of Investigation re Interview of Paras Priyadarshi on October 28,id04tl)

239-243 (Report of Investigation re InterviedvJessica Merrill on OctobeB81201).
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AdministratorLeonhart wasnadeaware of thesaterviewsbefore shessued the ISOs
and they “gravely concerned” her. Leonhart Decl. §f 16kl particular, she learned that
during her interviewvith DEA officials, Ms. Merrill “described many of her customers as
‘shady’ and admitted that some of the oxycodone prescriptions she filled werblpnotta

legitimate.” Id. {1 17. AdministratorLeonhart also highlightellls. Merrill's statement regarding

her imposition of daily limits on oxycodone prescriptions so she had enough oxycodonelfor “rea

pain patients.”ld. As for Mr. Priyadarshishe foundhat he tlid not exhibit an understanding of
basic warning signs of diversionltl. “He reported, among other things, that customers often
reques certain bands of oxycodone using street slang; that he did not see anythiggwton
two individuals living at the same address receiving the exact same preassrfpt controlled
substances from the same practitioner; and that no one from CVSaterpad said anything to
him about the high volume of oxycodone dispensed at his stlwte According to
AdministratorLeonhart, “the rests of th[e]se interviews factordtkavily into [her] conclusion
that CVS 5195 and CVS 219 posed a high risk of diversitth.”And, at least as of the date
when the ISOs were issueshe noted tha¥lr. PriyadarshandMs. Merrill continued to be
employed at the CVS pharmacieseeid {1 12, 19.

v. The Plaintiffs’ Remedial Efforts.

The plaintiffs contendhat the Administratoilgnored remedizgefforts undertaken by the
CVS pharmaciethat diminisledany threato the public health and safety, including the
following: (1) after the DEA executed the Administrative Inspection Warnar@gtober 2011,
CVS suspended dispensing Schedule Il drugs in Florida for prescriptions wri@2n by
physicians; (2) the pharmacies implemented revised dispensing protocols iry 28123 and

(3) thevolume of oxycodone dispensatithe CVS pharmacies decreased by &t I86% from
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October to December 2018eePIs! Mem. at 1317. The DEA declarations indicate that the
agencyconsidered these mitigating factors before issuing the 1ISOs, but ultimatelijuded that
the CVS pharmacies still posed an imminent danger to public health and safetyfdtiotiiag
reasons:

« Following the execution of the Administrative Inspection Warrants in October 2011,
“[b]oth CVS pharmacies continued to purchase comparatively large amounts of
oxycodone through December 2011.” Leonhart Decl. 1 2@cifically, Administrator
Leonhart was “informed that CVS 219 purchased, on average, nearly 80,000 dosage units
of oxycodone per month for the three-month period from October 2011 through
December 2011.1d. This amount “exceeded what an average rptarmacy in Florida
purchased in a fulfear” Id. (emphasisn original). “Similarly, for that same three
month period following the issuance of the [Administrative Inspection Warrang, CV
5195 ordered more than 88,000 dosage units of oxycoddheThe Administrator
found even these reduced volumes of oxycodal@ming.” I1d.

e “In general, [Administrator Leonhart] gives less weight to remedialsues and
decreased purchases that occur following the execution of an [Administregpextion
Warrant].” 1d. § 21. This is because, in her experience, “[i]t is not uncommon for
registrants to make efforts to cooperate with [the] DEA after coming under
investigation.” Id. Although she “gave these efforts some weight” in deciding to issue
the ISOs, sk did“not view them as dispositive evidence” that the CVS pharmacies had
brought themselves “into full compliance with the requirements of the CSA, or that
[their] continued operation [did] not pose an imminent danger to public health or safety.”

Id.
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e According to Deputy Administrator Rannazzisi, “CVS’s November 2011 decision that it
would no longer fill Schedule Il narcotic prescriptions for twemig-Florida
practitioners . . . was not a proactive measure taken by CVS/Caremarkidnmaiing
an independent detaination that the twentjwo practitioners at issue may be issuing
invalid prescriptions. Rather, it was simply a reaction to heightened scrytjtiyeb
DEA, and one made only after [the] DEA requested dispensing information on these very
same practitioners.’Gov't's Opp’n, Declaration of Joseph Rannazzisi (“Rannazzisi
Decl.”) 1 55 see als®AR at 3741-3747dorrespondencieetween DEA investigator and
counsel for CVS from October and November 2011 reflecting CVS’s suspension of
distributionto twenty-two prescribing doctorslentified by the DEA); Leonhart Decl. 11
11-12 (noting that Rannazzisi conducted the underlying investigation of the CVS
pharmacies and that Leonhart relied upon information from Rannazzisi in deaiding
issue the ISOs)

e CVS’s implementation of revised dispensing guidelines in January 2012 watettjra
little weight” by theDEA because (1) “many of the revised guidelines . . . were simply a
reiteration of the guidelines listed in CVS/Caremark, Inc.’s previousies e
training”; and (2) “the interviews conducted with employees at CVS 219 and CVS 5195
showed that the pharmacies were dispensing controlled substances even with the
existence of the ‘warning signs’ listed in the company’s previous . . . guidehides a
training.” Gov't's Opp’n, Rannazzisi Decl. 11 49, 56. Thus, because the CVS
pharmacies had failed to follow the dispensing guidelines in the past, “DEA had no
reason to believe that the implementation of revised controlled substance dispensing

guidelines would do anything to change the practices employed at CVS 219 and CVS
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5195."° |d. | 56;see alsA\R at1378-1379 (December 2010 CVS Dispensing
Guidelines)jd. at 1381-1442 (various CVS training materials concerning diversion
prevention from 2010 and 20 1d. at 1443-1449 (January 2012 CVS Dispensing
Guidelines).

e In deciding to suspend the CVS pharmacies’ distributicall@ontrolled substances
(rather than just Schedule Il substances, such as oxycodon&jirineistrator
determined that theharmacies’ failings concerning Schedule Il dragse sign of
inadequate protocols for lowschedule drugas well Leonhart Decl. § 23As she
concluded, “[o]xycodone is an extremely potent Schedule Il narcotic and is one of the
most abused prescription drugs in the nation . . . [IJf CVS 5195 and CVS 219 were
unwilling or unable to maintain appropriate controls over oxycodone, a potent Schedule
Il controlled substance, then their handling of controlled substances in lesskiedhe
(Il through V) was even moraispect.” |d.**
Having examined the rationale for tAdministrator’'sdecision it is important to

emphasize the scope of the Court’s review under the APA. Although judicial review under the

1%1n challenging this finding, the plaintiffs maintain that the DEA oweké that the revised dispging guidelines
were significantly different than the prior guidelines and addressed ofiting DEA’s concerns. Pls.’ Reply at 9
11. Although there were some changes in the guidelines concerning “red fldigjittmate prescriptions, it was
not arhitrary and capricious for the DEA to conclude that these new guidelioelsl have been disregarded just as
the old ones allegedly were, particularly since the pharmanistsarge whom the DEA interviewed in October
2011 remained employed at the two etrSeeleonhart Decl.  1%f. Alra Labs. Inc. v. DEA54 F.3d 450, 452
(7th Cir. 1995) (“An agency rationally may conclude that past pedace is the best predictor of future
performance.”).

" The plaintiffs also assert that the Administrator’s imemit danger finding is undercut by remedial efforts
undertaken by the CVS pharmac#dterthe 1SOs were issued, such as their pledge to voluntarily cease distribut
Schedule Il drugs pending resolution of the administrative procedur@® ltleé DEA. B.’ Mem. at 15. But under
the APA, the Court must examine the agency’s actions based on the iidorinbadat the timet issued the ISOs.
SeeWalter O. Boswell Mem. Hosp749 F.2d at 7983. Accordingly, the plaintiffs’ podtSO remedial measures
are irrelevant to the APA analysis. It should be noted, moreover, thatpfdintiffs’ position were correct, any
registrant subject to an ISO could voluntarily cease distributing ctatrelibstances and then ask a court to
dissolve the ISO because imminent danger presently exists. That cannot be what Congressrenigihen it
conferred immediate suspension authority to the Attorney General.
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arbitrary and capricious standard should be “searching and caf@@gfon Park401 U.S. at
416, the level of scrutiny employed must be tempered by the context of the agaticyisee

Nat’l Cable Tele. Ass’n v. Copyright Royalty Tribunal, 724 F.2d 176, 181 (D.C. Cir. 1983).

Indeed,

[t]he tautness of court surveillance of the rationality of agency decisiang. . .

depends on the nature of the task assigned to the agency. If Congress Sets preci

guidelines for agency action, courts must tightly review the agency’'sidagtd

determine whether the congsemal instructions have been observed. On the

other hand, if Congress entrusts a novel mission to an agency and specifies only

grandly general guides for the agency’s implementation of legislative policy

judicial review must be correspondingly relaxed.

The Controlled Substances Act provides that the Administrator “may, in h[erabscr
issue an ISO “in cases whdsghefinds that there is an imminent danger to the public health or
safety.” 21 U.S.C. § 824(d) (emphasis added). Far frommigiog “precise guidelines” that
restrict thescopeof what can amount ttmminent danger,” the Act vests the Administratath
discretion to make suateterminatios. And the statute contemplates that an ISO will be issued
in emergency circumstancesiqr to an administrative hearing and prior to the development of a
formal evidentiary record. Thus, given the degree of discratioarded tahe Administrator as

well as the summary and urgent nature of an ISO, the Court’s review “must Epoadady

relaxed.” Nat'l Cable Tele. Ass'm24 F.2d at 181.

Applying these principles here, the DEA’s issuance of the ISOs easiggte arbitrary
and capricious standard of review. When vieweliectively, the factors considered by
Administrator Leonhadrincluding (1) the rampant pharmaceutical dabgiseproblem in
Florida, (2)the large and increasing amounts of oxycodone dispensed at the pharmacies from
January 2008 to December 2011,t{8) DEA’s earlierspecific guidance to CVS thatpparently

was ot heeded, (4) the evidenceilbdégitimate prescriptions beingispensed at the G/
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pharmacies, and (3he pharmacistsadmittedfailure to detect warning signs as recently as
October 2011—provided a reasonable basis for her conclusion that the CV&gharm
continued registrations posed an “imminent danger to the public health or safety38#¥d).
The Administrator “provided a satisfactory explanation for [the DEA’s] actioluding a

rational connection between the facts found and the choice made,” and her decision does not
reflect a “clear error of judgment State Famn, 463 U.S. at 43. Furthermotesrconsideration

and rejection of the CVS pharmacies’ remedial effshiswsthat she adequately considered all

of the available informatiobefore rendering her decisioBeeid.

The plaintiffs raise several challengeghe Administrator’s findings, but none are
availing. First, they assert that the DEA’s allegasargarding past conducannot support a
finding ofimminentdanger under 8§ 824(dRIs.” Mem at 13-14. For this point, they rely on
cases involving a provision of theigon Litigation Reform Actid. at 14, whichrestricts
“frequent filer” inmates fronfiling lawsuitsunless they are “under imminent dengf serious

physial injury,” 28 U.S.C. 8§ 1915(gkee, e.g.Ciarpaglini v. Saini, 352 F.3d 328, 330 (7th Cir.

2003) (1T]o meet the imminent danger requirement of 28 U.S.C. 8§ 1915(qg), llegddipns of
past harm do not suffice; the harm must be imminent or occuatitige time the complaint is
filed.” (internal quotation marks and citations omijjedButthe plaintiffs overlook a key
difference between the two statutesiereas 8§ 1915(g) of the Prison Litigation Reform Act
authorizes court® determine whether amminent dangeexists 8 824(d) of the CSAeststhe
Administratorwith the authority to make thanfiling, and courts must review that finding
deferentially. Seesupra at 14 (citing cases stating that the arbitrary and capricious dtahdar
review applies to challenges to ISO§)oing so herethe Court finds nothing arbitrary and

capricious withthe Administrator’'sonsideration of sales trends from January 2008 to December
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2011 andher reliance on thmterviews with CVS pharmacists from October 2011 in support of

herfinding ofimminent danger on February 2, 2012eeEasy Returns Worldwide, Inc. v.

United States266 F. Supp. 2d 1014, 1021 (E.D. Mo. 200B)dintiff argues that DEA’s actions
are unjustified because of its reliance on past events[However], the prior violations serve as
a background to the events which ultimately culminated in the suspension of thatiegist

The basis [for] the DEA’s decision to suspend was an on-going examination of the continued

violations prior to and during the decision making processt.”Alra Labs. Inc, 54 F.3d at 452

(“An agency rationally may conclude that past performance is the best predittiture
performance.”)?

Secondthe plaintiffs maintain that the DEA'’s reliance on sales data fis far back as
2008 and the agency’s delay in enforcement undermines its imminent danger findihg. Pl
Reply at 67. Yet, the DEA could reasonably rely on sales trends from past years to show a
pattern of inadequate anti-diversion efforts, whichmuatiely culminated in the need for
immediate suspension in February 2012. And the DEA’s delay between the execusion of it
warrant and its issuancd the 1ISOs is reasonably attributed to the agency’s review of
information produced as a result of that warraBeeGov't’'s Opp’n at 21-22. The DEA should
not be faulted for conducting an investigation and carefully considering its Ihefibre taking
the significant step of issuing an immediate suspension of#sid.

Third, the plaintiffs contend that¢ ISOs are arbitrary and capricious because they are

overbroad. Pls.” Reply at 7. They note that the ISOs prevent the pharmacies fraraindgalke

2 Moreover, and to reiterate, as far as the Administrator knew when skd i 1SOs, the two pharnigts-in-
charge whom the DEA interviewed still worked at the CVS pharmag@eslLeonhart Decl. 1 19. This allegation
certainly supports a finding of imminent danger, inasmuch as the agency tiedoevbefore it indicating that these
pharmacists routinglfilled prescriptions under circumstances where they knew or shaulkelknown that the
customer was using them for an illegitimate purpose.
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controlled substances badatgelyon allegationselaing to oxycodoneld. In support of this
argunent, the plaintiffs note that under DEA regulations, “[tjhe Administrataylimit the
revocation or suspension of a registration to the particular controlled substancetarcas)s
with respect to which grounds for revocation or suspension exist.” 21 C.F.R. § 1301.36(c)
(emphasis added). Howevdre plaintiffs’argumets overlookallegations in the IS@garding
general deficiencies in the pharmaciéispensing practices that applicable to all controlled
substances, not just oxycodoreeelSOs | 4. AdministratorLeonhart also reasonédatthe
CVS pharmacies’ deficient handling of oxycodone, a Schedule Il slnbgect to strict
regulation indicated to her that the pharmaciaandling of lessescheduled drugs “was even
more suspect.” Leormint Decl. § 23.There is nothing irrational about this conclusiéimally, 8
1301.36(c) plainly states that the Administrator “may” limit seepe of théSO in her
discretion. Thelaintiffs do notexplain why the APA requais the Administrator to tdr any
explanation regarding her decision tmexercise thislearly permissiveauthority.

Most of the plaintiffs’ arguments challenge the accuracy of the factual camgus
underlying the Administrator’s imminent danger findirgut while her ‘initial findings of fact
may turn out to be incorrect in certain respects after completion of a thorouglgaestand
review of the evidence presentedta administrative hearifi@pefore the DEA, the
Administrator’s ‘analysis and conclusions were reasomed arbitrary and capricious.” Novelty

Distributors, In¢562 F. Supp. 2dt29. Under the applicable “highly deferential” standard of

review,Me. Pub. Utils. Comm’n v. FERC, 454 F.3d 278, 286 ([Z(€. 2006),the plaintiffs are

not likely to succeedn the merits of their claim thite DEA acted arbitrarily and capriciously

in immediately suspending their registrations.
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3. The Plaintiffs’ APA Claim Challenging the Facial Adequacy of the ISG
(Count IV)

Count IV of the amended complaint challenges the facial adequacy of the E&@am.
Compl. 11 61-66. Notinthat theDEA regulations direct that ISOs “shall contaistatement of
[the Adminsitrator’s] findings regarding the danger to public health or saftyC.F.R. §
1301.36(e), the plainfg claim that thestatemert of findings in tle ISOs here are inadequate,
Am. Compl. § 65. The plaintiffs thus conteth@t the ISOs werissued “without observance of
procedure required by law,” in violation of APA § 706(2)(D).

As noted, theplaintiffs’ positionthatISOs must contain a comprehensjoeat least a
nearly comprehensivefatement ofthe Adminsitrator’s sspension decisiohas already been
rejected by thiourt. SeeCardina] __ F. Supp. 2dt__, 2012 WL 718486, at *21-*22
(holding that the government’s reading of § 1301.36(e) as requiring only exhanstive
summary of the factual and legal basis for the immediate suspension decisititers &

deference undekuer v. Robbins, 519 U.S. 452, 461 (1997)). Accordingly, for the nsaset

forth in Cardina) this claim is not likely to succeed on the merits.
4, The Plaintiffs’ Procedural Due Process ClainfCount I1)
Count Il of the amended complaint asserts that the ISOs deprived the ahtifieir
property interests in their DEA registrations without due process of law. Cdi)-%§5. The
due procestheoryset forth in theamended complairatsserts thaheSOswere signed on
February 2, 2012, but were not served on the CVS stores until Saturday, February 4, 2012, which
prevented the plaintiffs from seeking judicial relief to contest the ISOgjaitns for two days.
Id. 1 53. However, the plaintiffs make no mention of this theory in their briefs in supploeirof t

preliminary injunction motion, and have consequyefailed to carry their burdeof making a
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“clear showing” that they are likely to succeed on this spedien. SeeCobell, 391 F.3d at
258.

The plaintiffs, howeverassert a different due process theory in their briefs, which can be
summarized aoflows: (1) the plaintiffs have a protected property interest in their DEA
registrations; (2) the Fifth Amendmeprohibits a person from being deprived of a protected
property interest without due process of law; (3) consistent with constituteanarements of

due process, the CSA requires the DEA to provide a registrant ighdgprivation hearing

before revoking its registration, unless the DEA can demongtratelSO that there is imminent
danger to the public health or safety; (4) because the plaintiffs have shown tisgDshe |
demonstrated no such imminent danger, the DEA’s actions as applied in this case deprived t
plaintiffs of their constitutionally protected due process righsePIs.” Mem. at 25.

A due process challenge entails a+step analysis: (1) whether the plaintiff has been
deprivedof a protectednterest in property or liberty; and (2) if such a deprivation is shown,

whether the government’s procedures comport with due process. General Elec. &son, Jac

610 F.3d 110, 117 (D.C. Cir. 2010). Regarding step one, no one disputée thlaintiffs were
deprivedof protected property interesin theirDEA registratios. Proceeding to step two, there
is a “wellrecognized principle thalue procespermits [the government] to take summary
administrative action without pr@eprivation process, but subject to a prompt post-deprivation

hearing, where such action is needed to protect pnbitthandsafety.” DiBlasio v. Novello,

413 Fed. App’x 352, 357 (2d Cir. 2011) (citing Gilbert v. Homar, 520 U.S. 924, 930-33 (1997);

Hodel v. Va. Surface Mining & Reclamation Ass’'n, 452 U.S. 264, 300 (1981)). The statutory

framework of the CSA&omports with “this welrecognized principle,” insofar as it permits a

pre-hearing suspension based on a finding of “imminent danger to the public health antl safet
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21 U.S.C. § 824(d), and the DEA's regulations provide registrants with a prompt post-
deprivation hearing at their requeste21 C.F.R. § 1301.36(h) (“Any registrant whose
registrationis suspended under paragraph (e) of this section may request a hearing me at a ti
earlier than specified in the order to show cause. . . . This request shall be gyahted b
Administrator, who shall fix a date for such hearing as early as reasquasiple.”).

The plaintiffs do not dispute this point, as they have not raiacla challenge to the
CSA. SeePlIs.” Mem. at 26 (acknowledging that tBSA’s immediate suspension procedure
may be constitutional in some case$hey instead raisen asapplied due process challenge to
the DEA'’s actions in this case, arguithgit kecause the DEAailed to set forth sufficient
findings of imminent danger in the 1SQsyiolated theCSA, and that this violation of the CSA
amounted to a violation of their due process rights. Pls.’ Redl¢15.

There areseverallaws with the plaintiffs'reasoning. First, it rests on a misinterpretation
of the CSA. Section 824(d) of the CSA provides that the Administrator “may, in h[er]
discretion, suspend anggistration . . . in cases whdghe findsthat there is an imminent
danger to the public health or safety.” 21 U.S.C. §@8R4Contrary to the plaintiffs’ contention,
the statute does nogquire the Administrator ttdemonstrate” immient danger imn 1ISOwith
any degree of particularityt instead vests heavith the discretioro issue an ISO where she
“finds” such a danger existsAnd even assuming the Administrator did hawtadutory
obligation to “demonstratethe existence of an imminent dangrean 1SO™ the plaintiffs do
not explain why the Administrator’s failure to comply wahich an obligation would necessarily

entail a violation of thelaintiffs’ due process rights. They simply assume, without any

13 While the DEAregulationgrequire the Administrator to provide a statement of her findingsdegpimmirent
danger to the public, 21 C.F.R. § 1301.36(¢e), the CSA imposes no such requir@ime plaintiffs’ due process
arguments invoke the statute, not the regulat®eePls.” Mem. at 25.
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supporting legal analysithat anlSO issued without the requisite findingSimminent danger

(regardless, apparently, whether anmminent danger actually exists) amoutats&n
unconstitutional deprivation of due proce3sis fallswell short of the plaintiffs’ burden of
making a “ckar showing” that they are likely to succeed ondtasn. SeeCobell, 391 F.3d at
258.

Furthermore, insofar d@ke plaintiffs are challengintpe propriety of the DEA’s finding
of imminent danger and its invocationtbE CSA’simmediate suspension proced(r&her than
the DEA'’s statement of those findings), their due process claim is likelyetbtonfailure.
When reviewing governmental decisions to invoke emergency procedures that fergo pre

deprivation process, the courts of appeals have beenlgtential. See, e.g.Elsmere Park

Club, L.P. v. Town of Elsmere, 542 F.3d 412, 418 (3d Cir. 200&janzaro v. Weideri88

F.3d 56, 62-63 (2d Cir. 199%erwins v. City of Revere, 163 F.3d 15, (1%t Cir.1998) Harris

v. City of Akron, 20 F.3d 1396, 1404 (6th Cir. 1994). The Second and Third Circuits, for

exampleapply the following test:'where there is competent evidence allowing the official to
reasonably believe that amergency does in fact exist . . . [,] the discretionary invocation of an
emergency procedure results in a constitutional violation only where such invosatibitriary

or amaunts to an abuse of discretion.”” Elsmere Park Club, L.P., 542 F.3d at 418 (quoting

Catanzarp188 F.3d at 63(alterations in original) This standad prohibits“an exacting

hindsight analysis” that would “encourage delay and thereby potentialgasethe public’s
exposure to dangerous conditions,” but also ensures that the government does not deprive “due
processo citizensby arbitrarily invokingemergencyrocedures.”_Catanzgrt88 F.3d at 63.

Here it has already beetetermined that the DEA’s imminent danger finding was not arbitrary

and capricious for the purposes of APA review. Thtbnaleapplies with equal forceo the
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plaintiffs’ procedural due process claim, and the claim is thereforkkebt to succeed on the
merits.

In sum, the plaintiffs have failed to show a likelihood of success on the meritg/fof an
their claims.
B. Irreparable Injury

Having failed to show a likelihood of success on the merits, the plaintiffs must, bader t
sliding scale analysis, make an exceedingly strong showing of irrepdaioh in order to obtain
a preliminary injunction.SeeDavis 571 F.3d at 1291-92. In fadhet Circuit “has set a high

standard for irr@parable injuryy whenever injunctive relief is sought. Chaplaincy of Full Gospel

Churches v. England, 454 F.3d 290, 297 (BC(. 2006). “First, the injury ‘must be both

certain and great; it must be actual and not theoretichl. {quoing Wisc. Gas Co. v. FERC,

758 F.2d 669, 674 (D.C. Cir. 1985) (per curiam)). To meet this standard, the injury must be “of
suchimminencethat there is a ‘clear and present’ need for equitable relief to prevent irreparabl
harm.” 1d. (emphasis in original andtation omitted).In addition, “the injury must be beyond
remediation.” Chaplaincy, 454 F.3d at 297. As the Circuit has explained:
The key word in this consideration is irreparable. Mere injuries, however
substantial, in terms of money, time aadergy necessarily expended in the
absence of a stay are not enough. The possibility that adequate compensatory or
other corrective relief will be available at a later date, in the ordinary course of
litigation weighs heavily against a claim of irrepdeabarm.
Id. (quotingWisc.Gas Cq.758 F.2d at 674).
The plaintiffs claim thaabsent an injunction, they will suffer irreparable injury in the
form of economic harm, loss of customer goodwill and loyalty, and deprivation ofithesir

process rights. Pls.’ Mem. at 19-27. For the reasons that follow, none of these purported harms

pass the high bar for irreparable injury.
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1. Economic Harmand Lost Customers
“The loss of business opportunities, market share, and customer goaehpically

consideredo be economic harmsAir Transp.Ass’'n of America, Inc. v. Export-Import Bank

ofthe U.S.,  F.Supp.2d _, ,2012 WL 119557, at *6 (D.D.C. 2012). tAedéneral
rule” in this Circuit is “that economic harm does not constitute irreparable IhjDavis, 571

F.3d at 1295see alsdVisc.Gas 758 F.2d at 67§'It is . . . well settled thatconomic loss does

not, in and of itself, constituiereparabléharm”). Courts in this Circuit have, however,
recognized that economic harm aamstituterreparablanjury in at least two circumstances.
First, where “monetary loss . . . threatens the very existence of the movant’s §ugimesy
qualify as irreparable injury. WisGas 758 F.2d at 674Second, where the claimed economic
loss isunre®verable(e.g., when the defendant is entitled to sovereign immunity), this is “one

factor the court must consider in assessing alleged irrepdvatoié Nat'| Mining Ass’n v.

Jackson768 F. Supp. 2d 34, 53 (D.D.C. 20148 alsWisc.Gas 758 F.2d at 675 (rejecting

argument thatrecoverableeconomic injury” constituted irreparable harm and noting that the
plaintiffs had failed to show “that the alleged loss [wasjecoverablé thus indicating tat
unrecoverable economic lossutd support a finding of irreparable harm (emphasis addé&udi).
the “fact thateconomidosseganay beunrecoverable does not, in and of itself, compel a finding
of irreparableharm,” for the larm must also be great, certaand imminent.Nat’l Mining

Ass’n, 768 F. Supp. 2d at 58ee alsdMylan Pharms., Inc. v. Shalala, 81 F. Supp. 2d 30, 42

(D.D.C. 2000)(“Because [plaintiff] is alleging a nerecoverable monetatgss it must
demonstrate that thejury [is] more than simply irretrievable; it must also be serious ingerin

its effect on the plaintiff.”) (internal quotations and citation omitted).
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An initial issuethat must be addressedvhether, and to what extent, the Court should
consider the economic status of the subsidiary company which owoegarades the twGVS
pharmaciesplaintiff Holiday, CVS, L.C.C. (*Holiday”), and Holiday’'s parent company, CVS
Caremark Corporation (“CVS”)The government focuses solely thie economic status of the
parent companyGov't's Opp’n at 30, while thplaintiffs assert thathe two pharmacies
independently, not CVS, are the aggrieved panti¢sis case because the ISOs were issoed
them and they will suffer the economic consequences, PIs.” Reply at 13. Althougbettisat
the two CVS pharmacies are the parties most directly affected by the 18Gss mot
necessarilyollow that the Court should simply ignore the parent and subsidiary companies in
evaluating irreparable injuryOn the contrary, courts this Circuitand elsewherkave found
the economic status afplaintiff's parent corporatioto be highly relevant when a plaintiff seeks

to show irreparable economic hari@ee, e.q.LG Elecs., USA, Inc. v. Dep'’t of Energy, 679 F.

Supp. 2d 18, 36 (D.D.C. 2010) (finding no irrepdeatconomic harm based in part on fact that

theplaintiff was “a subsidiary of a $45 billion global technology leadéjijpn Prof'l Staffing,

PLC v. Kubicki, 503 F. Supp. 2d 358, 362 (D.D.C. 2007) (“Given the size and prominence of

Ajilon and itsparentcorporation there is no reasdno believe that Ajilon$ allegedossof

revenueghreatens the compargability to stay in business(emphasis added)8ardoz, Inc. v.
EDA, 439 F.Supp. 2d 26, 32 (D.D.C. 200@)Sandoz is a part of Novartis AG, one of the largest
pharmaceutical compas in the world and whose annual sales exceeds $32 billiMMediplex

of Massachusetts, Inc. v. Shalala, 39 F. Supp. 2d 88, 99 (D. Mass. 1999) (“[T]he presence of a

wealthy parentompanymay mitigate a finding ofreparabléharmto Mediplex because of

financiallosses’); Ortho Diagnostic Sys. v. Abbott Lab., Inc., 822 F. Supp. 145(331LN .Y.

1993) (finding that the plaintiff could “sustain any loss of business which might ocalir” a
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nonetheless survive in part because it was a “subsidiary of Johnson & Johnson,” and
distinguishing cases involving the “destruction of ‘mom and pop’ businesses”).d|vdeen
pressed at the March 13, 2012 hearing on this issue, counsel for the plaintiffs condestesl tha
could find no authority in support of the proposition thaburt should disregartthe econont
status of a retail storefgarent companymuch less the subsidiary company which directly owns
and operates the&tore for the purposes of determining whether economic loss constitutes
irreparable harm.

The Courtwill thereforeconsider the wealth of the plaintiffs’ parent corporaisra
relevant factor in evaluating their claimed econoimjery.'* Moreover, although the plaintiffs
urge the Court to focus exclusively on the ISOs’ impact on the twoE8naciesthose
pharmacies are owned and operateglbintiff Holiday, the subsidiary company, and the Court
musttherefore consider the effects of the ES@h that compangs well.

The Court is not convinced that a temporary suspension of the twoguhesirDEA
registrations wouldthreatenthe very existence of [th¢ibusiness.”Wisc.Gas 758 F.2d at 674.
In other words, the plaintiffs have not shown that the ISOs wikdly cause the two
pharmacies to shut down. And they have provided absphesvidence regarding the
anticipated impact of the ISOs on Holiday, much less have they shown that thed&@s w
threaten the very existence of Holiday’s business. More@x8,is one of the largest retalil
pharmacy chains the nation and ranked énty-first on the Fortune 500 list for 2011. Gov't's
Opp’n at 30. Its revenues exceeded $107 billion in 20d.1.The company has over 7,300 retail

pharmacy stores in 44 states, and in Florida alone has 700 retail pharndhciBse economic

*The Court would also have considered the economic status ofaylolidt neither party has provided financial
information concerning that company.
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statusof CVS undermines to a significant degree the showingeparable economic harm to

the plaintiffs as theparentcompany’ssubstantial resourcese likely tomitigate any financial
lossedncurred by the two CVS pharmas as a result of the temporayspension of their DEA
registrations.Ignoringthese factsvould require the Court to set asidommosense; after all, it

is not as if the CVS pharmacies are slftaining “mom and pop” stores which live or die based
solely on the revenue they indegdently generate.

The plaintiffsnonethelesseek to show that the ISOs will cassdstantiaeconomic loss
to the CVS pharmacigs/hich would be unrecoverable due to the government’s sovereign
immunity. They relyon thefollowing data. In 2011, lparmag sales amounted to roughly 85%
of total revenue at CVS 219, while it comprised 72% of CVS 5195's revenue. PIs.” Reply,
Declaration of Christopher Cox  @Qf these pharmacy sal&f% consisted of controlled
substances. Pls.” Mem., Supplemeitatlardion of Crystal Thibeault Pike § 5. In addition to
claiminga baseline loss of 25% of all controlled substances sales, the plaintiffpatetitiathe
ISOs will havea negative spillover effect on both noortrolled substances amgneraketail
merchandise écause “customers typically prefer to buy both controlled and non-controlled
substaces from a single pharmacyPls.” Mem., Declaration of Mark Kolligan { 2, 6-7.
Regardindost sales of generadtail products, the plaintiffs note that 201 1adfsom a CVS
store in Floridgbut not necessarily either of the CVS pharmacies in this shs)s that 47% of
customers who filled prescriptions at that store purchased another $14 to $17 weribraf
retail products.ld. § 5 And regarding lost sales of non-controlled substances, the plaintiffs
asserthat “[o]f those customers that fill prescriptions for controlled substanceésras219 and
5195, 62% also simultaneously filled prescriptions for non-controlled substareast once

during 2010 and 2011,” and that “30% always filled prescriptions for non-controlled substances
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simultaneously with controlled substanceRls.” Mem., Declaration of Crystal Thibeault Pike
12.
While the plaintiffs have submitted a flurry of data to the Couety trave not

sufficiently quantifiedtheir anticipated economioss. SeeNat’| Ass’n of Mortg. Brokers v. Bd.

of Gov'rs of Fed. Reserve Sy§.73 F. Supp. 2d 151, 181 (D.D.C. 2011) (ffonrecoverable

economic harm [to] constitute irreparable injuryglaintiff must “adequately describe and

guantify the level of harm” it facgsaccordAir Transp.Ass’n of America, Inc,._ F. Supp. 2d

at__, 2012 WL 119557, at *6Specifically the plaintiffshave failed tqprovideanyedimates
concerning how a teporary suspension of the pharmacies’ DEA registratiemdd affect their
salesrevenues? Without such a projection, the Court cannot compare the pharmacies’
anticipatedosses to its total revenues, and, consequently, cannot detevhatieer the
plaintffs will suffer economic harm of the magnitude necessary to constitute irrépanjaioy.
At most, the plaintiffs’ projections indicate that they wéimporarilylose, for some undieed
period, 25% otheir controlled substancesles(which comprises lesser percentage of their
total pharmacy saledh addition to someandeterminate andpeculative percentage of sales of
non-controlled substances ageheraketail products.These stimates fall short of showing

unrecoverable economic harta the G/S pharmacieghat iscertain, actual, and gre&t.Nor

5 That is not to say that the plaintiffs aneableto offer such estimates because their economic harm is too difficult
to quantify. SeeCSX Transp., Inc. v. Williamgl06F.3d 667, 673 (D.C. Cir. 2005) (finding irreparable harm based
in part on difficulty of “plac[ing] a dollar value” on the plaintiff's cla@gu injury). Onthe contrary, the plaintiffs

could have gauged their anticipated economic loss based on an apvia§$ithe data they provided to the Court,
and (2) a reasonable projection of the duration of the administrative pragebeéfore the DEA (which the
government anticipates will be roughly six months, Gov't's Opp’n at 38y simply failed to offer such a
projection.

'8n their reply brief, the plaintiffs contend that under agreements tt®rmacies have with thighrty
insurers, suspension of a DEA registration is a basis for the inswfecline reimbursing the pharmacies for
prescriptions filled for their beneficiaries. Pls.” Reply at 13 (citthgDeclaration of R. JohAevzavadijian 19-6).
Because the plaintiffs raised this argument for the first time in thdir belef and had not previously submitted
Zevzavadjian’s declaration, ti@ourt declines to consider this argume8eeRollins Envtl. Servs. v. EP/37
(continued . . .)
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does the plaintiffs’ data provide any indication as to the ISOs’ expected Ahanpact on
either Holiday or CVS.

The plantiffs also claim that theemporarysuspension of the CVS pharmacies’ DEA
registrationwill cause the pharmaciés permanentlyjose customers. But the evidence offered
in support of this claim is based on mere conject&eePIls.” Mem., Declaration of Mark
Kolligan 1 8 étating, without explanatioor supporting datdhat“once a customer goes to
another pharmacy to fill prescriptions it dramatically increases the likelihabthiy will not
returri’); id, SupplementaDeclaration of Jessica Merrillg(“The pharmacy business is
comprised to a large degrekelang-term elationships between the pharmacy and patients.
These longerm relationships at Store 51088y likely be permanently disrupted by the [ISO].
(emphasis added)d, Declaration of Susan Masso { 27 (“[I]f Store 219 is prohibited from filling
prescriptions for all controlled substances,same patientwiill likely decide to take their
pharmacy business to another pharmacy, including possibly a pharmacy other than CVS.”
(emphasis added))Like the plaintiffs other economic harm argumetitese projections are
speculative at besand thus insufficient to support a finding of irreparable injury.

2. Harm to Customers

The plaintiffs also claim that the “ISOs’ effect of rerouting of customershero
pharmacies will result in delays and possibly will pravyaatients from receiving controlled
substance prescriptions, thereby disruppatienttherapy and putting patients at risk.” PIs.’

Mem. at 21. This argumefdils because it showseparable harm not tihe plaintiffs but to

(...continued)

F.2d 649, 653 2.(D.C.Cir. 1991)(“Issues may not braisedfor thefirst timein areply brief.”); Aleutian Prbilof
Islands Asd), Inc. v. Kempthornes37 F.Supp. 2d 112 n5 (D.D.C. 2008) (“[I}t is a weltsettled prudential
doctrine that courts generally will not entertain new arguments fisgtdén a reply brief.”) (citindderbert v. Nat'l
Acad. of Scis.974 F.2d 192, 196 (D.C. Cir. 1992)).
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third parties.SeeWinter, 555 U.S. at 2Q‘[A] plaintiff seeking a prelinmary injunction must
establish . . thatheis likely to suffer irreparable harm in the absence of preliminary relief
(emphasis added))The alleged harm tthe plaintiffs’consumers wilthereforebe considered
under the public interest prong of the preliminary injunction analysis.

3. Deprivation of the Plaintiffs’ Due Process Rights

The plaintiffs further argue that they will suffer irreparable injury absentjandgtion
because the ISOs violakt¢heir due process rights. Pls.” Mem. at 25. “It has long been
established that the loss of constitutional freedoms, ‘for even minimal periadsepf

unquestionably constitutes irreparable injuryMills v. District of Columbia 571 F.3d 1304,

1312 (D.C. Cir. 2009) (quoting Elrod v. Burns, 427 U.S. 347, 373 (1976) (plurality opinion)).
However, to invoke this principle, the plaintiffs would have tovshimat their due process claim
is likely to succeed on the meritSeeid. (citation omitted).Because the Court has determined
that this claim isiot likely to succeed, the plaintiffs cannot show irreparable injury based a
deprivation of their due process rights.
C. Balance of Hardships and the Public Interest

Having found no likelihood of success on the merits on any of the plaintiffs’ claims and
the absence of irreparable harm, it is not necessary to engagagttayldiscussion of the
remaining two factors, so the Court will give them only brief consideration.

The balance of hardships weighs in the government’s favor betteughkaintiffs’
showing of irreparable harm is weak at best, whereas the government has attresgin
enforcing the GA andensuring that pharmaceutical drugs are not improperly diverted while the

administrative proeedings before the DEA are pending.
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Nor does the public interest factor weigh in favor of granting a preliminary inpmnct
Theplaintiffs offera tenuous theorhatlegitimate patientsnay be deprivedltogetheiof
controlled substances if the two CVS pharmacies’ DEA registrations apettarty suspended.
SeePls.” Mem. at25, 28. But there are othgsharmacies in Sanford, Florida that can service
customers with a legitimate need for controlled substarféesGov’'t's Opp’n, Rannazzisi Decl.
1 51(noting that there are two major pharmacies within one mile of CVS 219 and one major
pharmacy within two miles of CVS 5195). Furthermahere is a strongublic interest in
preventing the illegal diversion of prescription drugs, particularly in ligthe@rampant and
deadly problem of prescription drug abuse in Floridlae plaintifs argued at the hearing on
March 13, 2012, that because the CVS pharmacies have voluntarily agreed to suspend
distribution of all $hedule Il drugs pending resolutiontbé administrative proceedings before
the DEA the public interest in preventing diversion would not be compronigedpreliminary
injunction. Yet, as noted above, the DEA’s imminent danger finding was based in part on the
CVS pharmacies’ dispensing pteces with respect to all controlled substances, not just
Schedule Il drugsThe public interestactor therefore tips in the government’s favor.

IV. Conclusion

The balance of the preliminary injunction factors weighs in favor of denying the
plaintiffs’ motion. Without a showing of likely success on the meritsreparable harm, the
plaintiffs cannot obtain preliminary injunctive relief. And for what it is wottie, balance of
hardships and public interest also weigh in the government’s favor. Accordingly, ééoaus
plaintiffs have failed to make an adequate showing on any of the four preliminargtion

factors, their motion for a preliminary injunction must be denied.
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SO ORDERED this 16th day of March, 2012.

REGGIE B. WALTON
United States District Judge

" The Court previouslyssued an order consistent with this memorandum opinion on March 13, 2012.
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