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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRIAN K COLE ;

Plaintiff, ))

V. ; Civil Action No. 12-0425 (ESH)
ISAAC FULWOOD JR., etal., ))

Defendants. ))

)

MEMORANDUM OPINION

Plaintiff Brian Cole has been incarcerasigce 1989 for voluntary manslaughter. He is
suing the United States Parole Commission gtifats commissioners, and Isaac Fulwood Jr.,
its chairman, claiming he was unlawfully deniedgd@. Mr. Cole has been denied parole three
times and argues that his last two parole denials constitute violationstof Best FactaClause
because the U.S Parole Commission impssibly used the less favorable 2000 Parole
Guidelines (2000 Guidelines”), 28 C.F.R § @,.8rather than the 1987 Regulations (“1987
Regulations”), D.C. Mun. Regs. tit. 28, 88 204tleq(1987) (repealed Aug. 5, 2000). He also
challenges his most recent parole denial under the Administrative Procedure Act (“APA”), 5
U.S.C. 88 70kt seq. Before the Court are plaiffts motion for summary judgment and
defendants’ motion to dismiss or in the alterrafior summary judgment. For the reasons stated
herein, the Court will grant defendahimotion and deny plaintiff’s motion.

BACKGROUND
REGULATORY FRAMEWORK
In 1997 Congress enacted the National @hplevitalization and Self-Government

Improvement Act. Pub.L. No. 105-33 § 11231, Etat. 712, 734-37 (codified at D.C. Code 88§
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24-131et se(. As part of that law, the U.S. Parole Commission (“USPC”) assumed the
responsibilities of the Digtt of Columbia Board of Parole (“the Board"seeTaylor v. Reilly,
No. 10-5153, 2012 WL 2892392 at *1 (D.C. Cir. 201Zhe USPC was to apply “the parole
laws and regulations of the District @blumbia™ to D.C. Code offendersSellmon v. Reilly
551 F. Supp. 2d 66, 68 (D.D.C. 20b&juotingPub.L. No. 105-33 § 11231(c))n 2000, the
USPC issued new parole guidebregpplicable to D.C. Code offders who received an initial
parole hearing &r August 5, 1998ld. at 72. The 2000 Guidelines replaced the 1987
Regulations that the Boarddareviously operated undeld. at 69.

A detailed explanation of the differences betw#®e two sets of guitiaes is set forth in
Sellmon 551 F. Supp. 2dt69-73, 87-91. For the purposegiok case a more abbreviated
summary will suffice. Under both the 1987 Regulations and the 2000 Guidelines an initial
“salient factor score” (“SFS”) an actuarial approximation of pdecuitability — is calculated
based on a combination of pnedapost incarceration factortd. at73. Based on the SFS, a
prisoner is presumptively either suitable or unsuitable for patdleHowever, both the 1987
Regulations and the 2000 Guidelines allow the U8P@xny parole to a presumptively suitable
prisoner if there are “unusual circumstancesL”

The major difference between the two setguitielines, for the purposes of this case, is
that the 2000 Guidelines allow departure fribra decision reached based on the SFS score “on
any basis . . . [not] ‘fully takemto account irthe guidelines.”d. (quoting 28 C.F.R § 2.80(n)).
Additionally, under the 2000 Guidelines, th&RIC is encouraged to consider “offense

accountability” when makig parole decisiondd. at 88. Unlike the 2000 Guidelines, “the 1987

! Sellmonwas affirmed on appeal Phillips v. Fulwood 616 F.3d 577 (D.C. Cir. 2010), with
regard to one plaintiff. The othappeals were voluntarily dismissefellmon v. Reilly2009
WL 5125203, at 1 (D.C. Cir. 2009).



Regulations presume that the minimum sentemp®sed by the sentencing court appropriately
accounts for a parole candidate’s offense sevantyaccountability and that the parole decision
should be limited to consideration of the offendeis& of recidivism and institutional conduct.”
Id. The 1987 Regulations required any depaffur@ the presumption to be justified by
reference to one or more of an enumerateafipossible reasons, which were intended to
identify prisoners who were a greater riek parole than indicated by their SF8. at 71. The
permissible factors justifying thaenial of parole to a presutnely eligible prisoner, under the
1987 Regulations, are listed in Appendices @ad 2-2. D.C. Mun. Regs., tit. 28, § 204d1;
apps. 2-1 & 2-2. Appendix 2-1 lists: (1) “rsgted failure under pdeosupervision;” (2)
“ongoing criminal behavior;” (3) “a lengthy history of criminatiglated alcohol abuse;” (4) “a
history of repetitive sophistioad criminal behavior;” (5) ‘“@unusually extensive and serious
prior record;” or (6) “unusal cruelty to victims.”ld. app. 2-1 Appendix 2-2 is entitled
“Rehearing Guidelines — Point Assessment @nd Findings Worksheet for Rehearingsl”
app. 2-2. It lists three factowghich can justify a departure frothe guidelines: (1) “change in
the availability of community resources leadinga better parole progsis;” (2) “poor medical
prognosis;” or (3) “other @nge in circumstancesld.
. PLAINTIFF'S PAROLE HEARINGS

Cole is incarcerated for a homicide comndtie 1989. (Pl. Statement of Undisputed
Facts (“Pl. SUF”)  2.) On the day of the ceinme and a friend wesenoking crack cocaine and
when an argument started, Cole stabbedriend over 100 times. (Def. Statement of
Undisputed Facts (“Def. SUF")3}) After her death Cole remained in the apartment for three

days, during which time he was high on crack cocaine and attempted suicide multiple times.



(Compl. 1 21.) In 1990, Cole pleaded guiltywtuntary manslaughter while armed and was
sentenced to 13% to 45 years in prison. (Pl. SUF { 5.)

Cole has been denied parole three timladMay 1998, Cole had higst initial parole
hearing. [d. § 8.) The Board granted him parole and transferred him to a halfway htwuge. (
10.) However in August 1998, the Board set itsahdecision aside, because the family of
Cole’s victim had not had the opportunitytestify at his parole hearingld( 11.)

Cole’s second initial hearing occurredDecember 1998, after the USPC assumed the
responsibilities of the Board, supjgolty under the 1987 Regulationdd.(f[ 12-13)see
Sellmonp51 F. Supp. 2d at 68. The USPC found Heatvas presumptively suitable for parole
under the 1987 Regulations but deviated from that presumption and denied him pdrple. (
The USPC explained that:

You continue to be scored under the 188itlelines of the D.C Board of Parole.

Those guidelines indicate that pardi®sld be granted at this time. After a

review of all factors and informationgsented, a departure from the guidelines at

this consideration is warranted for the following reasons: You committed an

extremely brutal murder in which yatabbed the victim over a hundred times,

leaving her body almost unrecognizables@lafter you murdered the victim you

made no effort to contactetauthorities or her fanyil remaining with the body in

the victim’'s apartment for 3 days before the crime was discovered.

(Id.) Cole subsequentlled an unsuccessfliabeas corpupetition challenginghis decision; it
is therefore not assue in this caseld( { 15.)

Cole’s next parole hearing was in 2004d. ([ 16.) Once again he was presumptively
suitable for parole based on his SFS of zeld.) (Again, defendants denied him parole, stating:

[D]eparture from the guidelines at tluisnsideration is warranted because your

overall offense behavior was moreiseas than reflected by your sentence

because it involved the following aggravating factors: You committed an

extremely brutal murder in which yatiabbed the female victim over 100 times

leaving her body almost unrecognizables@lafter you murdered the victim, you

made no effort to contactetauthorities or her fanyi] remaining with the body in
the victim’s apartment for three (3) days before the crime was discovered.



(Id. 1 17.)

Cole’s most recent hearing was in 2088¢ a decision was issued in 201@. {1 19,
24.) He was again presumptively suitable for aemd the hearing examiner recommended that
he be paroled.Id. 11 19-20.) However, the decisiaas postponed until the victim’s family
could be contacted and the family membersaggzbtheir strong opposition to Cole’s parole.
(Id. 1 21.) After this, a second heay examiner also recommended parole, noting that Cole had
already been denied paraeice “as a result of the gelty to his victim.” (d. § 23.) However,
the USPC disregarded the recommendationteetwo examiners and denied him parole:

You continue to be scored under the 1987 guidelines of the D.C. Board of Parole.

Those guidelines indicate that parsteuld be granted at this time. After

consideration of all factors and infoation presented, a departure from the

guidelines is warranted because themgiebehavior involved the aggravating

circumstances: brutal murder involveder 100 stabbings; victim was left for 3

days after death and the likediod of repeat violent behavior.
(Id. 1 24.)

Plaintiff then filed this suit, arguing ihat by considering offense accountability, the
USPC had improperly applied the 2000 GuideliaeBis hearingsral thus violated thEx Post
FactoClause; and 2) that his 2010rpl@ denial was arbitrary ardpricious in violation of the
APA. In order to prevail on his first clailmSole has the burden of showing that the 2000
Guidelines and not the 1987 Regulations were agplidnim, and that theapplication created a
substantial risk of increased incarcerati@arner v. Jones529 U.S. 244, 255 (2000). As
explained herein, he has failed to meet thatlen, and thus his moti for summary judgment

will be denied, and defendants’ will be grant&kcond, summary judgmentll be granted for

the government on the APA claim because the USBEions are unreviewable under the APA.



ANALYSIS

EX POST FACTO CLAUSE

“The Ex Post Facto Clause of the United States Constitution prohibits retroactive
increases in punishment for a crime after its commissi&eltmons51 F. Supp. 2d at 84 (citing
U.S. Const. art |, 8 9, cl. Eollins v. Youngblood497 U.S. 37, 42-43 (1990)). The retroactive
application of new parole guidelines violates ExePost FactdClause when “as applied to [the
plaintiff’'s] own sentence, thigegulations] create[] a signdant risk of increasing his
punishment.”Garner529 U.S. at 255. As explained by the D.C. Circuletcher v. Reilly,
when evaluating aax post factelaim, “[tjhe controlling inquiy is one of practical effect,”
rather than facial difference. 433 F.3d 867, 879 (D.C. Cir. 2006). A plaintiff challenging the
retroactive application of parofegulations must therefore shtomat such application creates “a
substantial risk of legthier incarceration.’Sellmon 551 F. Supp. 2d at 84 (internal quotations
omitted).

In the instant case, defendants claim that there can be post factwiolation because
they applied the 1987 Regulationsath parole hearings. (Def. Mat.22.) The fact that they
referenced those Regulations is, oficse, not enough to resolve this caSee Sellmorg§51 F.
Supp. 2d at 96 (“Defendants may not avoid a constitutional challenge simply by citing the
correct rules . . . Although defendants claimetawe applied the 1987 Regulations, plaintiff
argues that their decision is in effect an agtion of the 2000 Regulations. First, plaintiff
argues that defendants impermissibly consideffhse accountability in denying him parole.
(Pl. Mot. at 21-22, 25.) Secontik argues that reliance on “unusual cruelty to victims” in
denying parole was not permissilalieparole rehearings, but ordyinitial hearings, under the

1987 Regulations. (Pl. Mot. at 19-20, 2%either argument has merit.



As this Court held irsellmonwhen the reason for departing given under a new regime of
parole guidelines was also availableder the old regime, there can beexqoost factwiolation.
551 F. Supp, 2d at 95ee also Glascoe v. BeA2l F.3d 543, 548 (7th Cir. 2005). That is the
case here; under both sets of regulations, “unwsualty to victims” was an available reason to
deny parole. Therefore, eventifs arguable that the 2000 Guidaswere applied to him, it did
not result in “a signitant risk of prabng[ed] incarceration.Garner,529 U.S. at 251.

A. The 1987 Regulations Did Limit theDiscretion of Board and USPC

Defendants’ argument that the 1987 Regulataidshot limit the discretion of the board
in denying parole essentially asks t@isurt to reverse its prior holding 8ellmon. In that case,
the Court held that the 1987 Regulations lichitiee Board to theattors enumerated in
Appendices 2-1 and 2-2 whenpdeting from the outcome suggested by the SFS. 551 F. Supp.
2d at 71. If that were not so, e& post factwiolation would have been possible for any of the
Sellmonplaintiffs. See idat 92-94, 96-100. Indeed, $ellmonthis Court specifically
dispensed with the “remarkable argument” titiee Board exercised unlimited discretion in
making its parole decisionsId. at 89. It did so again in dging the government’ request for a
rehearing irSellmon. See Sellmon v. Reillg61 F. Supp. 2d 46, 51-52 (D.D.C. 2008). For the
reasons set forth in those opns, it again rejects the argument that the Board had unlimited
discretion.

B. Cole’s Parole Was Denied for Unusual Cruelty to Victims in 2004

Plaintiff argues that his paroleas denied at his firstmearing in order to hold him
further accountable for his offense. (Pl. Mot2at) At the time of Cole’s 2004 parole hearing,
Sellmonhad not yet been decided and the USRS operating under the 1987 Regulations, with

one caveat, it was considering offense accountability when making parole decisions, at least for



“especially heinous crimes.” (Def. Mot. 22.) Plaintiff argues that because offense
accountability, not a permissible consideratimaer the 1987 Regulations, could have been
taken into account, there is a clearpost factwiolation. (Pl. Rep. at 5-6.) However, “the
controlling inquiry is onef practical effects,” and if Colegarole would have been denied
under the 1987 Regulations for unustraielty, then there can lm® ex post factwiolation.
Fletcher,433 F.3d at 877-78.

Cole’s 2004 parole hearing presea situation very similar tihvat of Tony Sellmon, the
named plaintiff in the&Sellmoncase. Sellmon was sentenced to 15 years to life in 1992 for
second degree murder while armed and possession of a firearm during a crime of violence or
dangerous offenseSellmon551 F. Supp. 2d at 79. Like [@pSellmon was presumptively
suitable for parole at each of his hearingk. Unlike Cole, Sellmon was considered for parole
under the 2000 Guidelines, not th@87 Regulations, which he westitled to have appliedd.
Sellmon was first denied parole “because the murder that [Sellmon] committed while armed was
extremely brutal, as evidenced by the massiw@ ieauma . . . inflicted upon the victimld. At
his rehearing, Sellmon was agdienied parole and the USPC relied on the same reéaat
80. The examiner who conducted the relmgarecommended that the USPC deny parole,
stating:

This examiner believes that accountabifiy the offense behavior not only is a

consideration of the factors that go itie guidelinecalculation, but also factors

that are outside of that calculation. Thatuld include the lutality exhibited by

an offender in committing a murder. In this case, subject chose to beat a female

victim to death by beating her in thead with a gun, thereby, causing massive

head trauma and her ultimate deathisThethodology is extremely brutal. | do

not believe that it is captured by the guiides.... | do not believe that the extreme

brutality of the offense is captured by his current service of nearly 14 years, or

even by the next Reconsidéion Hearing date, whiolould be scheduled after
service of approximately 17 years . . . .



Id. at 79-80. “Sellmon argue[d] that . . . tHearing Examiner’s improper focus on offense
accountability, substantially increased tisk of extending his incarcerationltl. at 95° This
Court disagreed:
[I]t appears quite clear that the USPC dégédon the basis of the brutality of his
crime. Under the 1987 Regulations, the walisruelty of a crime qualified as an
“unusual circumstance” that justified departure from the guidelines
recommendation. Given that this depagturas available under either regime,
Sellmon has failed to demonstrate that éipplication of the 2000 Guidelines to
his case substantially increasedris& of lengthier incarceration.
Id. (footnote omitted). In a footnote to that passage Qburt also clarified that “[t]he fact that
the Examiner thought of the ‘lality’ as related to offense accountability does not change the

fact that ‘unusual cruelty’ was explicitlystied as a basis for a departure under the 1987

Regulations.”ld. at 95 n.33

2 Sellmon’s case was actually stronger than Cotsde also contended that the change in SFS
calculation created a substahtiak of increased incarceran, and the USPC acknowledged
that it was applyinghe 2000 Guidelinesld.

3 Cole’s case is also similar to that of anot8elimonplaintiff, Daru Swinton. 551 F. Supp. 2d
at 93. Swinton was sentenced to five years éoftf armed robbery and twenty months to five
years for attempted kidnapping, after holding thddren hostage at gun point while forcing
their mother to withdrawnoney from several ATMsld. at 81-82. Although he committed his
crime in 1998, Swinton’s parole hearingsre conducted under the 2000 Guidelinigs. In
denying Swinton parole at hishearing, the USPC departed from the SFS recommendation,
because of his “callous disregard for [hi&jtims, to include two young boys, coupled with
[his] propensity to carry weapons . . . Id. at 93 (alterations in onigal). Because the behavior
evidencing “callous disregard for [his] victims,” for which the USPC denied his parole under the
2000 Guidelines, would have allowed the Bber deny him parole under the 1991 Policy
Guidelines, for “unusual cruelty to victims,” ti@ourt held that Swintohad failed to show that
the application of the 2000 Guidelines to him cedad substantial risk aficreased incarceration
and thus that there was ar post factwiolation. Id. Admittedly, there is one difference
between Swinton on the one hand, and Sellmon ateld@athe other, in that Swinton’s crime
was committed after the publicai of the 1991 Policy Guideline$d. at 81. However, this
difference is not significant, for the 1991 Pol@yidelines, which were published in order to
limit the subjectivity involved in parole deciswractually limited the Board’s discretion more
than the 1987 Regulations;Sivinton could have been dediparole under the 1991 Policy
Guidelines, he could have beander the 1987 Regulations as wellee idat 71-72, 86-87.

9



Cole’s situation is nearly identical, except ttiee USPC in Cole’s case stated that it was
relying on the 1987 Regulations. The Cormssion explained his denial when he was
presumptively suitable by stating:

[Dleparture from the guidelines at tlusnsideration is warranted because [his]

overall offense behavior was more serithen reflected by [his] sentence . . .

[he] committed an extremely brutal merdn which [he] stabbed the female

victim over 100 times leaving her bodyradst unrecognizable. Also, after [he]

murdered the victim, [he] made no efftotcontact the authorities or her family,

remaining with the body in ¢hvictim’s apartment for tiee (3) days before the

crime was discovered.

(Pl. SUF § 17 (first alteratiom original).) Just as i®&ellmongven if the Commission “thought
of the ‘brutality’ as related toffense accountability [that] does natange the fact that ‘unusual
cruelty’ was explicitly listed as a basis fodeparture under the 19Begulations.” 551 F.

Supp. 2d at 95 n.33. Plaintiff is correct that,t“{g the substance of the Commission’s decision,
not any magic words,” which matters. (Pl. Rep. atli.)his instance, it is clear that the USPC'’s
use of the word “brutality” rather than “cruglt and its indication tat the SFS score did not
reflect the seriousness of the crime, does nahgh the fact that treuelty of the underlying
crime was the reason for the USPC’s depart@ee would have been denied parole under the
1987 Regulations regardless, so tB8£2denial did not constitute @x post factwiolation. See
Fletcher,433 F.3d at 877-78.

C. Cole’s Parole Was Denied for Unusual Cruelty to Victims in 2010

Cole’s 2010 parole denial was based on sulisthnthe same reason. As plaintiff points
out, the logic of this denial vgahe functional equivalent ttie 2004 denial with changes in

wording made to ensure compliance wittlimon (Pl. Rep. at 7.) Therefore, since the 2004

decision was proper, the 2010 decision is as weikt as with the 2004 decision, because Cole

10



would have been denied parole under the B8&Julations for unusualwelty, the 2010 denial
did not constitute aax post factwiolation either. See Fletcher433 F.3d at 877-78.

D. The Appendix 2-1 Factors Are Appicable to Parole Rehearings

Plaintiff's final argument in support of hex post factelaims is that the USPC erred by
considering “unusual cruelty toatims,” at a parole rehearing, agposed to an initial hearing.
(Pl. Rep. at 7.) Admittedly, “unusleruelty to victims” is listedas a relevant factor only in
Appendix 2-1, and not in Appendix 2-2. D.C. Mun. Regs., tit. 28 § 28pds. 2-1 & 2-2.
Plaintiff argues that only thiactors listed in Appendix 2-of the 1987 Regulations were
applicable to parole rehearingsd the factors listed in Appeix 2-1 were only applicable to
initial hearings. (P Rep. at7.)

Plaintiff's argument is based on the fact ttieg factors are setr in two different
appendices, and the second is entitled ‘@eing Guidelines.” D.C. Mun. Regs., tit., 2®ps. 2-
1 & 2-2. Plaintiff contends thahis differentiation is a pragtt of the spirit of the 1987
Regulations’ emphasis on rehabilitation, which ftifiargues explains thfact that Appendix
2-1 allowed the consideration of pre-convictiaatbrs to justify guidelindepartures at initial
hearings, but they are niigted in Appendix 2-2 I¢l. at 13.)

The Court is not persuaded that the Amgig 2-1 factors do not apply to parole
rehearings. The D.C. Court opfeals and this Court have congisie upheld derals of parole
on grounds other than those listedAppendix 2-2, and, in fact, hCourt did just that in
Sellmon See alsdJnited States v. Wigginslo. 94-2609, 1999 U.S. Dist. LEXIS 22978, at *2-4

(Nov. 22, 1999¥-McRae v. Hymar667 A.2d 1356, 1361 (D.C. 1995) (departure warranted

* Plaintiff contends that thisase is inapplicable since wle not know that Wiggins was
presumptively suitable for parole. (Pl. Rep. at 8.) However, for him to have been denied parole

11



based on unusual crueltgf, Hall v. Hendersorg72 A.2d 1047, 1056 (D.C. 1996) (extended
time between rehearings based on unusual ciju¥ltigile the title of Appendix 2-2 makes it
clear that the facterlisted are only applicabé rehearings and not at initial hearings, D.C. Mun.
Regs., tit. 28, app. 2-2, it does not follow thatfdeors set forth in Appendix 2-1 only apply to
initial hearings.ld. Appendix 2-1 is not titled “Prelimary Hearing Worksheet,” but does not
have a title.ld. app. 2-1. Additionally, it is implausibtéat the legislature could have meant to
remove all pre-incarceration factors from the Biimconsideration aftehe preliminary hearing,
especially given the discretionagited by the organic statut8eeD.C. Code 8§ 24-40£llis v.

Dist. of Columbia84 F.3d 1413, 1419 (D.C. Cir. 1996). Thapendix 2-1 factors could be
considered at rehearings is fuet underscored by the use of domjunctive in the first parole
regulation: “[a]ny parole release decision fajlioutside the numerically determined guideline
shall be explained by reference to the specifgragating or mitigatindgactors as stated in
Appendices 2-And2-2. D.C. Mun. Regs., tit. 2204.1 (emphasis added). Just because
Appendix 2-2 takes into account factors that hetvenged since the preliminary hearing, it does
not preclude consideration of those preairteration factors listein Appendix 2-1.

Additionally, the 1991 Policy Guidelines pidiied by the Board include no indication
that the Appendix 2-1 factors cauhot be applied at rehearings. (Def. Mot. Ex. S.) While those
guidelines are not controlling, because Colaeitted his crime prior to their promulgation,
they are probative of the fact that the Bbaras not limited to the Appendix 2-2 factors at
rehearings. Lastly, the beground report to the 1987 Regulatianakes no distinction between
initial hearings and rehearings when discussing the applicability of pre-incarceration factors to

the decision to depart from the SFS. (Def. Niot. R at 22.) Rather, ¢hreport implies that pre-

for being “a cold blooded killer ¥Viggins 1999 U.S. Dist. LEXIS 22978 at *2 he had to have
been presumptively suitable, or he would hagen denied parole based on his SFS score.

12



incacrceration factors, all listed Appendix 2-1, apply at allearings, regardless of whether
they are initial hearings or rehearing#d. X

In sum, plaintiff's reading of the 1987 Regutais as limiting departures at rehearings to
the three Appendix 2-2 factors has no suppottiéncase law, the 1991 Policy Guidelines, the
Background Report, or the plain tarage of the regulations therhsss. For these reasons, the
Court finds that the factors set forth in Apgex 2-1 apply to reheargs, and the USPC’s 2004
and 2010 decisions to deny Cole parole, basdtde@Appendix 2-1 factor of “unusual cruelty to
victims,” were proper under the 198égulations and did not violate tB& Post FactcClause.
I. ADMINISTRATIVE PROCEDURE ACT

Plaintiff also challenges the 2010 denial dsteairy and capriciousral thus in violation
of the APA, because of its refaee to the “likelihood of repeatalent behavior.” (Pl. Mot. at
26.) For the purposes of the APA, the decismgrant or deny parole is committed to the
USPC'’s discretion by law. 18 U.S84218(d) and 5 U.S.C. 8§ 701(a)(8¢e also Clardy v.
Levi, 545 F.2d 1241, 1245 (9th Cir. 1976) (“Congress . . . carefully exclud[ed] from the scope of
the APA all functions of the new Parole Comnussother than the rule-making process.”). The
Court therefore has jurisdiot only to determine whetherglf€Commission has violated an
explicit requirement of its organstatute, its internal regulatis or the Constitution, but not to
review substantive decisiongones v. U.S. Bureau of Priso®83 F.2d 1178, 1183-84 (8th Cir.
1990);Wallace v. Christense®02 F.2d 1539, 1551-52 (9th Cir. 1986) (en baGaxcia v.
Neagle 660 F.2d 983, 988-89 (4th Cir. 1984¢e alsd-arakas v. United Stateg44 F.2d 37,
38-39 (6th Cir. 1984). Here, the Commission adthéodts internal redations, its governing
statute and the Constitution. Rather, plaintiff's challenge under the APA is limited to the

substance of the USPC's decision, which is not reviewable under the &&&AFletcher v. Dist.
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of Columbia481 F. Supp. 2d 156, 164 (D.D.C. 2007) (“Pambecisions by the Commission are
committed to the agency's discretion and are éxempt from review under the APA. Plaintiff's
challenge to the Commission's §jjple decision is not subject A°A review, and the general
waiver of sovereign immunity in 8 702 of the Aloes not enable plaintiff to proceed with his
action for injunctive rigef against the Commsion under § 1983”) (citing,urner v. Henman,
829 F.2d 612, 614 (7th Cir. 198 Payton v. United State679 F.2d 475, 484 n.5 (5th Cir.
1982)),vacated in part on other groundsy Fletcher v. U.S. Parole Comm’850 F. Supp. 2d

30 (D.D.C. 2008).

Plaintiff cites several cases in which courése reviewed USPC decisions for abuse of
discretion inhabeas corpusases, but none in which the same was done under the APA. (PI.
Rep. at 19, n.7.) Plaintiff also cit€styFed Fin. Corp. v. Fed. Home Loan Bank Bd5 F.

Supp. 1122, 1132 (D.D.C. 1985), for the propositi@t #ven a decision committed to agency
discretion by law may be judicially reviewed &rhit contradicts an agency’s earlier findings.

(Pl. Mot. at 19.) However, that is not this case. The USPC had already denied Cole parole
twice, and had never made a finding that he medisa danger for recidivism, even if individual
examiners expressed an opposite opinion. BedhesddSPC'’s decision is not reviewable under
the APA, defendants’ summary judgment motiah lae granted and plaintiff's will be denied.

CONCLUSION
For the reasons stated above, defendants’ motion will be granted and plaintiff’s motion

will be denied. A separate Order accompanies this Memorandum Opinion.

/sl
ELLEN SEGAL HUVELLE
United States District Judge

Date: July 25, 2012
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