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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

INVESTMENT COMPANY INSTITUTE, et
al.,

Plaintiffs,
V. Civil Action No. 12-00612 (BAH)
Judge Beryl AHowell

UNITED STATES COMMODITY FUTURES
TRADING COMMISSION,

Defendant.

MEMORANDUM OPINION

Plaintiffs Investment Company Institute (“ICI") and Chamber of Commeirtieeo
United States of America, two business associations, filed this lawsuit undetrtheistrative
Procedure Act (“APA”) and the Commaodity Exchanget ACEA”) challenging recent
amendments to two sections, 17 C.F.R. 88 4.5 and 4.27, of regulations promulgated by the U.S.
Commodity Futures Trading Commission (“CFTC”) regarding Commodity Poalafipe
(“CPOs"). SeeFinal Rule, Commodity Pool Operators and Commodity Trading Advisors:
Compliance Obligations, 77 Fed. Reg. 11,252 (Feb. 24, 2012) (“Final Rule”), as corrected due to
Fed. Reg. errors in its original publication, 77 Fed. Reg. 17,328 (Mar. 26, 2012). The cldallenge
amendments rescind certaiPQ registration and reporting exclusions, which have been in
effect for less than a decade, in order to respond to significant legislativgeshenacted in the
aftermath of the financial crisis by the DeBcank Wall Street Reform and Consumer Protection
Act, Pub. L. No. 111-203, 124 Stat. 1376 (2010) (“Dodd-Frank”). The gravamen of the

plaintiffs’ Complaint is that, through these amended rules, the CFTC has, withioziestf
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explanation, extended its regulatory reach to registered investment ces{fRiTs")* that
engage in derivatives trading.

Notably, the plaintiffs do not dispute that the CFTC has the authority to regulate
derivatives trading by RICs or that the CFTC has broad discretionaeyr powet eligibility
criteria for entities covered lihe statutory definition of CPO, which triggers registration and
concomitant reporting and disclosure requirements. Rather, the plaintifisngeathe
sufficiency of the rulemaking process underlying these challenged amendments. Specifically,
amendedsection 4.5 reinstates, with some modifications, a pre-2003 trading threshold and
marketing restriction for advisers to mutual funds and RICs claiming dnsext from the
definition of CPO, and thereby from CFTC regulati®@ee/7 Fed. Reg. at 11,253-54. The new
section 4.27 “imposes|[s] new quarterly reporting obligations on commodity pool opgrator
including the advisers to mutual funds and RICs that now qualify as CPOs. Compl., ECF No. 1,
1 1 (citing 77 Fed. Reg. at 11,285).

In their six-count Complaint, the plaintiffs offer two legal bases for their challenges to
Sections 4.5 and 4.27 of the Final Rule, arguing that, in promulgating the amendments, the
CFTC, first,proceeded in an arbitrary and capricious manner in violation of the APA, and,

secad, failed to comply with the analysis required under Section 15(a) of the CEA. #dtare

1“RICs” are investment companies that are registered with the SecuritiesemhBe Commission (“SEC”)
pursuant to the Investment Company Act of 1940, 15 U.S.C. §8 &aeq SeeDef.’'s Mem. in Supp. o€ross
Mot. for Summ. J.ECF No. 15, at 1see alsdl5 U.S.C. § 808(b) (setting forth requements for registration of
investment companies)Vith certain exemptions, the Investment Companyd&fines an “investment company”
as an issuer that “holds itself out as being engaged primarily, or psojposegage primarily, in the business of
investing, reinvesting, or trading in securities” or “is engaged or progosazgage in the business of issuing face
amount certificates of the installment type, or has been engaged in simdsland has any such certificate
outstanding” or “is engaged proposes to engage in the business of investing, reinvesting, owning, holding, or
trading in securities, and owns or proposes to acquire investmentisstaving a value exceeding 40 pentum
of the value of such issuertotal assets. .on an ugonsolidated basis.” 15 U.S.C88a3. Investment companies
include mutual funds, exchange traded funds, clesetifunds, and unit investment trusgeePIs! Mem. in Supp.
of Mot. for Summ. J(“Pls.” Mem.”), ECF No. 8at 3 (citing 15 U.S.C. § 80&(a)(1)).



the plaintiffs seek vacatur of Section 4.5 in its entirety and of Section 4.27 as apRikzst
Pending before the Court is Plaintiffs’ Motion for Summary Judgment, ECF No. 8, and
Defendant Commaodity Futures Trading Commission’s Cross-Motion for Sumondgynént,

and Motion to Dismiss in Part, ECF No. 15. After hearing argument on these motions, and for
the reasons explained below, the Court will deny Plaintiffs’ Motion for Sumnoaigndent,

grant the CFTC’s Motion to Dismiss in Part, and grant the CFTC’s Cross-Moti@ufmmary
Judgment.

l. FACTUAL AND LEGAL BACKGROUND

A. The Regulation of Registered Investment Companies

There is no dispute that RICs are heavily-regulated. Indeed, the plairgdfs st
investment companies are “among the most highly regulated entities in the finahcsary”
and are subject tall four major federal securities laws: the Investment Company Act of 1940
(“ICA™), the Investment Advisors Act of 1940, the Securities Act of 1933, and theitsesur
Exchange Act of 1934. Compl. 11 2, 1see alsad.§ 12 (noting that “[a] mutual fund is one of
the most regulated types of companies in the United States™ (quiiffyd E. Kirsch and
Bibb L. Stench, 1 MTUAL FUNDS AND EXCHANGE TRADED FUNDS REGULATION, § 1:4.1 (3d ed.
2011)); id. ¥ 13 (noting that the ICA ifnposes an extensive federal regulatory structure on
investment companies™ (quoting Thomas P. Lengtel, 1 REGULATION OF INVESTMENT
CoMPANIES 8§ 1.01 at 1-2 (201)) Underlying the plaintiffs’ claims is their view that the CFTC
must demonstrate why this extant regulation is not sufficient before imposingegatation on
RICs. Seed. 1 3 (“In adopting the rule in issue here the Commission . . . nowhere explained or

determined in any manner that SEC regulation was proving to be insufficiet)t Pls.. Mem.

2 While the Complaint suggests that iaintiffs are challenging Sectigh27 on its face, the plaintiffs confirmed at
a motions hearing held on October 5, 2012 that it seeks to vacate Sesteredwholerestoring it to what it was
beforethe amendment, and challengxction4.27 only as applied to RICSeeTr. (Oct. 5, 2012) at 5, lines®



at 1 (noting that, the CFTC, in promulgating the Final Rule, “pointed to no protectionggesult
from its nev Rule that were not already supplied by the SEC”).

Investment companies are subject to some CFTC regulations that “apply booadly t
market participants regardless of registration statls,” Mem.in Supp. of Mot. for Summ. J.
(“Pls.” Mem.”), ECF No. 8at6 (citing 17 C.F.R. Parts 15-28nd, for most of the history of the
CEA, have been required to register with the CFTC when engaging inifihactivities that
gualify as a commodity pool, unless they met certain eligibility restrictionsifexelusion. The
term “commodity pool operato*CPQ”) is broadly definedo include*any’ person or entity
operating a business in which thegficit or accept valudor the purpose of trading in
commodity interests, includirgny commodity future, option, swap, certain other specified
types of instruments.Def.’s Mem.in Supp. of Cross-Mot. for Summ. J., Opp’n to PIs.” Mot. for
Summ. J., and Mot. to Dismiss in Part (“Def.’s Mem”), ECF No.at% Quoting 7 U.S.C. §
1la(11)(A)). For a period of less than a decade since 2003, RICs have been “effectively
exclude[d]” altogether from the definition of CPO, and consequently from CFT&nagnof
CPOs SeeCompl. 11 18-21; Pls.” Mem. at 16-18. Thus, the CFTC’s regulation of these
entities pursuant to the Final Rule is not an entirely new regulatory scheRIfr

The plaintiffs here argue that registration by RICs with the CFT@nseessary because
these entities ar@readyregulated by the SEC. The CFTC explains, however, that, given its
congressional mandate to admiarghe CEA “to foster open, competitive, and financially sound
commodity and derivatives markets,” 77 Fed. Reg. at 11{R&8&;inal Ruleegulats RICsin
their capacity as CPOs operating in derivatives markets and with rés@€T Gregulated
products, rather than targeting RICs operating in $&tftdated marketsThus, the CFTC’s

view is that theegulation of RICs operating as CPOs, after a brief period of dereguletinot



duplicative of the SEC’s regulation of investment companiésat11,262 (“The Commission
does not believe it is accurate to state that Congress intended to avoid oversight by bot
agencies, and indeed Congress clearly anticipated some overla herefore, the Commission
concludes that duakgistration of certain entities is not irreconcilable with the Congressional
intent underlying the Dodd-Frank AcL.”

1. CFTC’s Regulation of Registered Investment Companies from 1974 to
2003

A brief review ofthe hstory of the regulation of RICs by the CFTC is helpful in
understanding the context tbfe plaintiffs’ challenges to the Final Rul&he CFTC was
established in 1974 by the Commodity Futures Trading Commission Act, Pub. L. No. 93-463, 88
Stat. 1389. Pursuant to the CEA, the CFTC is the exedstderal regulator of many dative
instruments and marketSee7 U.S.C. § 2(a)(1].

The CEA provides that all CPOs must register with the CFTC and file suchsrapth
CFTC may prescribe7 U.S.C. § 6k.Since the CEA “sets no minimum tradirigeshold for
gualification as a CPQ,. . . a pooled invésient vehicleoperatoiis a statutory CP@ it trades
even a single commodity, option or swap.” Def.’s Mem. at 6 (citing 7 U.S.C. § 1a(11)(A)).
Unless subject to an exemption or excluselhCPOs must register with the CFT$ee7 U.S.C.

8 6k, and are subject tegulatory requirements related to disclodormvestorsseel7 C.F.R.

% Derivatives are “financial instruments or contracts whose value rigaisowith fluctuations in the price of an
underlying commodity or finagial variable.” MARK JCKLING & RENA S.MILLER, CONG. RESEARCHSERYV.,
R40646,DERIVATIVES REGULATION IN THE 111TH CONGRESSL (201]). Derivatives take several forms, including
futures contracts, options, and swap agreemddtssee alsoPress Releas&€EC Proposes Rules for Security
Based Swap Dealers and Major SecuBigsed Swap Participants (Oct. 17, 2052pilable at
http://www.sec.gov/news/press/2012/2€AT0.htm (‘In general, a derivative is a financial instrument or contract
whose value is ‘déred’ from an underlying asset such as a commodity, bond, or equityjtgedithe instruments
provide a way to transfer market risk or credit risk between two coantimp Derivatives are flexible products
that can be designed to achieve almost any financial purpose.”).

* The CEA defines the term “commodity” to encompass a variety of goods aesaincluding “all services,
rights, and interests . . . in which contracts for future delivery aremig®r in the future dealtin.” 7 U.S.C.

§1a(9.



88 4.21-4.22, 4.24-4.25, recordkeepidg8 4.23, segregation of investor assets§ 4.20, and
registraton and reporting obligationsee7 U.S.C. 88 6k, 6nSeePls.” Mem. at7. CPOs must
also become members of the National Futures Association (“NFA”), theegeilatory
organization for the commodities industryl.”

Under the CEA, the CFTC has statutory authority to exclude entities from thaidefi
of “CPQ,” thereby relieving such exemptedtiies from the CFTC’s registration requirements
and attendant obligation§ee7 U.S.C. 8§ 1a(11)(B) (“The Commission, by rule or regulation,
may include wikin, or exclude from, the term ‘commodity pool operator’ any person engaged in
a business that is of the nature of a commaodity pool, investment trust, syndicatelanrferm
of enterprise if the Commission determines that the rule or regulation fedt@dite the purposes
of this chapter.”). The CFTC “has exercised this authority over the years to exyjhoondract
exclusions in response to new information and changing circumstarize&’s Memat 6.

During the CFTC's early years, when entitieised questions concerning their coverage
as a CPO, the CFTC would evaluate their operations on dygasese basis and issue “not a
pool” letters affording relief from the CPO regulations when the entity er&in conditions,
including that the entity

(1) was subject to extensive Federal or State regulationyg@y be using

commodity interest for hedging purposes; (3) would commit only a small

percentage of its assets e.g, 5% —to its commodity interest trading; (4) would

not be promoted as a commodity pool; and (5) would disclose, as appropriate, the
purpose of and limitations ats commaodity interest trading.

® The plaintiffs point out that, “[l]ikdthe Financial Industry Regulatory Authority (‘FINRA")], the NF#as
authority to promulgate rules and regulations for its membersoagnfdrce compliance, including through
suspension or disbarment,” and tEA “imposes reporting and disclosure obligations, restrictions orotfiert of
promotional materials, and qualification testing of associated persBiss: Mem. at7; see id at 4 (explaining that
FINRA “licenses the individuals and firms that distrie shares in investment companies, issues substantive
regulations, and disciplines licensed entities that fail to comply withetberities law[s] or with FINRA’s own rules
and regulations”).



49 Fed. Reg. 4778 (Feb. 8, 198%9¢ alsdef.’s Mem. at6 (“Entities receiving individual

exclusions typically used commodities for hedging risks rather than specuiabuld commit

only a small percentage of assets to commodity trading; would not be promoted asaitpmm
pool investment; would disclose to investors the purpose and limitations of their commodity
trading; and were sidxct to extensive federal or state regulatiqoiting CPO & CTA:

Exemption from Registration, 49 Fed. Reg. 4778, 4779 (Notice of Proposed Rulemaking Feb. 8,
1984)).

The CFTC brought this practice to the attention of Congress when, in 1982, the Senate
Committee on Agriculture, Nutrition, and Forestry considered and rejected as Gad’ lar
proposed amendment that would have exempted from the CPO definitésrglia, “any person
regulated under the [ICA] . . . which utilizes less than 10 percent of its pooled assets. . . . for
futures trading and which was not established to conduct business as a commaodity pool.” 49
Fed. Regat4779 (citing S. Rep. No. 97-384, at 79-80 (198®)stead, the Committee directed
the CFTC to issue regulations “which wddidave the effect of exempting certain otherwise
regulated persons from registration as a CPO,” only if certain conditionswe¢r@eamelythat:

(1) the entity uses commodity futures contractfsaf] options thereon solely for

hedging purposes; (2) initial margin requirements or premiums for such futures or

options contracts will never be in excess of 5 percent ofainenarket value of

the entitys assets (in the case of an investment company) or of the assets of any

trust, custodial account or othgeparate unit of investment for which the gnist

acting as a fiduciary; (3)he entity has not been and will not be, marketing

participations to the public as or in a commodity pool or otherwise as or in a

vehicle for trading in the commodities markets; and (4) the entity will disclose to

each prospective participant the purpose of and limitations on the scope of the
commodity futures or commodity option trading it conducts for such participants.

Prompted by this congressional directive, in 1985, the CFTC added Section 4.5, which

provided an exclusion of “certain otherwise regulated persons from the definitioa tefin



‘commodity pool operator.” €0s; Exclusion for Certain Otherwise Regula®ersons, 50
Fed. Reg. 15,868 (Apr. 23, 1985). Under this new provision, persons, including RICs, seeking to
claim the exclusion were required to file with the CFTC a “notice of eligibilibgluding basic
identifying information as well as a series of representatitthsat 15,875.Specifically, the
notice of eligibility had to represent that the qualifying entity: first, “[wjdle commodity
futures or commodity options contracts solely for bona fide hedging purposes within the
meaning and intent of 8 1.3(z)(1lnless subject to an alternative regentation applicable in
certain circumstances; second, “[w]ill not enter into commodity futures anthodity options
contracts for which the aggregate initial margin and premiums exceed 5Stperttenfair
market value of the entity’s assets, aftéartg into account unrealized profits and unrealized
losses on any such contracts it has entered into;” third, “[w]ill not be, and has not been,
marketing participations to the public as or in a commodity pool or otherwise as oehicke
for trading inthe commodity futures or commodity options markets;” fourth, “[w]ill disclose
writing to each prospective participant the purpose of and the limitations on the sdope of t
commodity futures and commaodity options trading in which the entity intends to engade;”
finally, “[w]ill submit to such special calls as the Commission may make to esther
qualifying entity to demonstrate compliance with the provisions of this § 4.9¢t)dt 15,883.
These provisions, including the 5% trading threshold, the marketing restrictiomegnoina fide
hedging requirement, were, as the defendant notes, “precursors to the @ritéaiaed in the
Final Rule at issue in this case.” Def.’s Mem7.at

The plaintiffs suggest that “[ijnvestment companies responded tordpseements by
generally restricting their investment in commodity interests to meet these casdstoothat

they would not be subject to the overlapping regulatory jurisdiction of both the SEC and the



CFTC.” PIs.’ Mem. a8 (citing David E. Riggs & Charles C.S. Pakkjtual Funds: A Banker’s
Primer, 112 BANKING L.J. 757, 760-61 (1995) (“While mutual funds can, and do, invest in
commodity futures contracts, their investments in such contracts are limigéscs avoid
classification and regulation as [CPO%]")

Section 4.5 remained essentially the same until 2003, when, as discussed in more detail
below, prompted by further legislative action, the CFTC modified the coveralge GRO
definition. Thus, fonearlythirty years, from 1974, when the CFTC was established, until 2003,
RICs wereancluded in the commodity pool operator (“CPO”) definition in 17 C.F.R. § 4.5, and
thus subject to regulation by the CFTC when they engaged frattieg of commodity interests
unless subject to exclusi@s a qualifying entity after 198%ee7 U.S.C. § 6m(1).

2. The Rise of “Swaps” in the Financial Industry and the Deregulation of
Commodity Markets in the Early 2000s

During the 1980s and 1990s, “swaps,” a kind of derivative contract, became “pervasive.”
Def.’s Mem. at7. Swaps “are financial contracts in which two counterparties agree to exchange
or ‘swap’ payments with each other as a result of such things as changésdk price, interest
rate or commodity price."'SEC, THE REGULATORY REGIME FORSECURITY-BASED SWAPS 3
(2012),available athttp://www.sec.gov/swapshart/swapshart.pdf;see alsdNorman
Menachenteder,Deconstructing Ovethe-Counter Derivatives2002 Colum. Bus. L. Rev. 677,
701-16.

The increasing use of swaps prompted a debate about whether swaps should be regulated
like other derivatives. In 2000, the defendant notes, “[p]Jroponents of deregulation prevailed,”
Def.’s Mem. a9, with Congress passing the Commodity Futures Modernization Act (“CFMA”),
Pub. L. No. 106-554, 114 Stat. 2763 (2000). The CFMA barred the CFTC and SEC from

regulating most swaps, including over-tt@minter (*OTC”) swaps marketSee7 U.S.C. § 2(g)



(2002); CFMA 88 302-303, 114 Stat. at 2763A-4ptohibiting SEC from regulating certain
swaps and swapased agrements). Congress intended the CFMA “to streamline and eliminate
unnecessary regulation,” to “enhance the competitive position of United Statesdina
institutions and financial markets,” and to “reduce systemic risk.” CFMA 8§ 2, th24a%
2763A-366. As the defendant indicates, this “left the markets for swaps and other OTC
derivatives essentially unregulated and unmonitoreeftectively dark— in most respects.”
Def.’s Mem. at9-10.

In 2003, in response to the CFMA, the CFTC, diverging from its policies of the preceding
thirty years, amended a number of rules, including the trading threshold and marketing
restriction required in Section 4f& CPOs in order to be “consistent with the purpose and
intent ofthe CFMA!” Def.’s Mem. at D (quotirg 2003 Rule68 Fed. Reg. at 47,222)
Specifically, these amendments “eliminated the 5 percent ceiling for deesatading by RICs
without CFTC registration, along with any requirement that an excluded eatlty tr
commodities only for hedging purpasé Id. The2003 Rule Releasexplained the purpose of
eliminating the tradinghresholdand marketingestriction tginter alia, “encourage and
facilitate participation in the commodity markets by additional collective investmeitiesh
and their adigsers, with the added benefit to all market participants of increased liquadidy”
“increase the available range of risk management alternati¥eklitional Registration and
Other Regulatory Relief for CPOs and Commodity Trading Advisors (“2003)R6i@ Fed.
Reg. 47,221, 47,230 (Aug. 8, 2003) (to be codified at 7 C.F.R. pt. 4).

The 2003 amendments effectively excluded RICs from the CPO definition, relieving
RICs of “most CFTC oversight.” Def.’s Mem. at 1; Compl. {1 2, 8&e generall2003 Rule.

This deregulation meant that “RICs could engage in unlimited derivatadigags; for any

10



purpose, without CFTC registration, including unlimited trading in swaps.” Def.’s. Mef®.
The defendant notes thawaps wer@ot explicitly discussed in theromulgationof the 2003
amendmenbecause the CFMA “placed those markets outside of the CFTC's jurisdiction.”
Def.’sMem. at D. As a resulbf the deregulation effected by the CFMfm]any entities
invested heavily in commodity derivatives, including pgavith limited regulatory oversight.”
Id. (citing Final Rule,77 Fed. Reg. at 11,255 n.35).

B. The Financial Crisis and DoddFrank Wall Street Reform and Consumer
Protection Act

Within five years ofthe 2003 amendments to Section 4.5, the financial crisis of 2007-
2008 surfaced and began an “unraveling of this country’s financial sastoch led to a “crisis
that nearly crippled the U.S. economy beginning in 2008.” S. Rep. No. 111-176 at 2, 29 (2010).
This financial crisisiramatically altered the lasdape of financial regulation indiUnited
States. The defendamtgues that the financial crisis was “widely . . . attributed in significant
part to the unchecked growth in the 2000s of dark, unregulated markets in over-the-counter
derivatives includingwaps.” Def.’s Mem. &at1 (citing S. Rep. No. 111-176, at 29¢e als.
Rep. No. 111-176, at 29 (“By the time of the 2008 crisis, the derivatives market had grown to be
almost fifty times as large . . . . Much of this growth has been attributed @othmodities
Futures Modernization Act of 2000 . 7);.156 Cong. Rec. S3605 (May 12, 2010) (Statement of
Sen. Shelby) (“[T]here is no debate that the lack of transparency in the OV@tisdes market
was a contributing factor to the financial debaglé=inal Report of the Nat’'l Comm’n on the
Causes of the Fin. and Econ. Crisis in the (Hnancial Crisis Report”at xxv Jan 2011)

(“[T]he existence of millions of derivatives contracts of all types betvggstematically

® The Senate Banking Committee’s Report documents the evidentiary basispeelover “numerous hearings”
over several years from 2008 through 2010, for the policy and legal charlgetecein DodeFrank. S. Rep. No.
1131-176, at 9.

11



important financial instittions — unseen and unknown in this unregulated market — added to
uncertainty and escalated panic. 7).’

In 2010, Congress responded to the “upheaval in the financial sector” by passing Dodd-
Frank. Def.’s Mem. at-12. Dodd-Frank expande¢ke CFTCs jurisdiction over commodities
trading by giving the CFTC “primary jurisdiction over most swaps.” Def.’snMat 11(citing
Dodd-Frank, title VII, 124 Stat. at 1641-180@; 8 722(a); 7 U.S.C. 8§ 2(a)(1)(AY. 8§ 1a(47)).
Significantly for purposes of this case, it also repealed key provisions of MA,@HR which
the CFTC'’s 2003 regulatory actions were base€e68 Fed. Reg. at 47,223 (noting that the
2003 rule was “consistent with the purpose and intent of the CFMA (Commoditg&utur
Modernization Act of 2000)”). Among the repealed CFMA provisions were {llose
excluded] or exempt[ed], in whole or in part, certgpommodities]transactions fromgGFTC|
oversight under the CEA.SeeEffective Date for Swap Regulation, 76 Fed. Reg. 35,372, 35,
375 (detailing seven provisions excluding or exempting transactions from CFTQybversi
which, under Dodd-rank were removed from the CEA as of July 16, 20%#&§ alsdodd-

Frank, Pub. L. No. 111-203, 88 723, 734, 124 Stat. 1675, 1718 (2010) (repealing subsections (d),

" The Financial Crisis Inquiry Commission, at@ember panel comprised of yaite citizens with experience in
housing, economics, finance, market regulation, banking, androenguotection, was established as part of the
Fraud Enforcement and Recovery Act, PubNo. 111-21 (2009) to “examine the causes, domestic and global, of
the [then] currenfinancial and economic crisis in the United Statdstaud Enforcement and Recovery Act of
2009, Pub. L. No. 1121, 85,121 Stat. 1617see alsd-inancial Crisis Repo#t xi. The Commission published a
633-page Final Report in whicthe Commission, after interviewing over 700 witnesses, reviemiligns of pages
of documents, and holding 19 public hearings, attempts to explain “how our cdimplesial system worked, how
the pieces fit together, and how the crisis occurréd.’at xii. In the majority opinion, the Commission concluded,
inter alia, that “[OTC] derivatives contributed significantly to this crisis,” that tenactment of legislation in 2000
[namely, the Commaodity Futures Modernization Act] to ban the reguléty both the federal and state
governments of [OTC] derivatives was a key turning point in the marchddharfinancial crisis,” and that “when
the housing bubble popped and crisis followed, derivatives were in thex oéthe storm.”ld. at xxiwxxv; see

also id at 48 fioting that the CFMA “in essence deregulated the OTC derivatives markelimithted oversight
by both the CFTC and the SEC” and “effectively shielded OTC derivativesvirbually all regulation or
oversight).

12



(e), (g), and (h) of Section 2 of the CEA and Sections 5a and 5d of the*ClBAgmoving the
exemptions and exclusions that were added in the 2000 CFMA to shield commodities
transactions from CFTC oversight, DoBdank effectively unravetethe legislation that had
formed the basis for the CFTC’s 2003 Rule.

The changed outlook of legislators and financial regulators following the falamisis
regarding regulation of the financial markets generally and derivatadisg, including swaps,
specifically, is well documented. The Congressional Research SEM@R&] noted in 2010
that “[p]rior to the financial crisis that began in 2007, overdgbenter (OTC) derivatives were
generally regarded as a beneficial financial innovation tisétlolited financial risk more
efficiently and made the financial system more stable, resilient, and resissaocis.” MARK
JICKLING & KATHLEEN ANN RUANE, CONG. RESEARCHSERV., THE DODD-FRANK WALL STREET
REFORM AND CONSUMERPROTECTIONACT: TITLE VII, DERIVATIVES (“JICKLING & RUANE,
DERIVATIVES”) 1(2010). “The [financial] crisis essentially reversed this viewd.” Dodd-
Frank thus “attempt[ed] to address the aspect of the OTC market that appestrawuablesome
in the crisis: the market permittedamous exposure to risk to grow out of the sight of
regulators and other traderdd. In contrast to the context of deregulation in which the 2003
Rule had been promulgated, Congress, in Dodd-Frank, “charg[ed] the CFTC with the task of

illuminating previously dark markets in the complex derivative instruments at thteohédae

8 The exclusions or emptions removed by Dodgrank includedinter alia, “transactions in excluded commodities
between eligible contract participants and not executed or traded on a tealibg’f “ principatto-principal
transactions in excluded commodities between certain eligible contract @antscgnd executed or traded on an
electronic trading facility;” “transactions subject to individual negotiabietween eligible contract participants in
commodities other than agricultural commodities and not executed or tradettading facility’; “transactions in
exempt commodities between eligible contract participants and not einteresh a trading facility;” “principato-
principal transactions in exempt commodities between eligible commerdgte@ent . and exeted or traded on an
electronic trading facility (called exempt commercial markets . . .);” andsaions in commodities, among other
things, having a nearly inexhaustible deliverable supply or no castetnbetween eligible contract participants
andtraded on afexempt boards of trade, or EBOT].” 76 Fed. Reg. @& 3&(footnotes omitted)
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crisis known as ‘swaps.” Def.’s Mem. atsee alsdMary L. SchapiroCharman, SEC,
Opening Statement at the SEC Open Meeting (Oct. 17, 2012) (“SEC Chairman 8tgteme
available athttp://www.sec.gov/news/speech/2012/spch101712mis.htm (notin§E@is rules
proposed under Doddrank “intended to make the financial systemisafiedthe derivative
markets fairer, more efficient, and more transparent”).

To further the congressional purposes, as outlined in the Dodd-Frank Conference Report,
seeH.R. Rep. No. 111-517 (2010) (Conf. Rep.) (“Conference Report”), Title VII of Dodd-Frank
“amended the statutory definition of the terms ‘commodity pool operator’ and ‘oditynpool’
to include those entities that trade swaps.” Final Rule, 77 Fed. Reg. at 11,258 & n.71 (citing 7
U.S.C. 88 1a(10), 1a(11)Bpecifically, with respect to Title VII, theonferenceReport
“establishe[d] a new regulatory framework to cover a broad rangartidipants and institutions
in the over-thezounter derivatives market,” and stated, in relevant part: (1) that the CFTC was
“authorized to write rules for the swaps . . . market[];” and that the CFTC and SE€h&#t) “
consult and coordinate on rules and include the prudential regulators, to the extent,gossible
assure regulatory consistency and comparabBibtyd (3) “will register participants in the
market including dealers, major participants, clearing agencies and atgamsz exchanges,
swap execution facilities, and trade repositories.” Conference Report-608dairthermore,
the ConferenceReport explained that “[e]xemptions and exclusions from registration wily appl

as outlined in the report or at the discretion of the regulatdds 4t 8697

° Moreover, relevant to the CFTC's imposition of trading thresholds iingiant rulemaking, th€onference
Report stated that regulators have authorityiffipose capital on dealers and major swap participants” and “to
impose margin requirements only on dealers and major participanisdeared swaps, adding safeguards to the
system by ensuring dealers and major swap participants have adequate firaoaiaes to meet obligations.”
Conference Report at 869.
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Dodd-Frankalso established the Financial Stability Oversight Council (“F90@ new
framework” intended “to prevent a recurrence or mitigate the impact of finamisas that
could cripple financial markets and damage the econo@yRep. No. 111-17t 2(2010).
FSOC is‘composed of the leaders of variodate andederal financial regulators and isjter
alia,] charged with identifying risks to the financial stability of the United Statésal Rule,
77 Fed. Reg. at 11,252. The CFTC is “among those agencies that could be asked to provide
information necessary for the FSOC to perform its statutorily mandated.dutes

While the 2003 egulationgemainedn effect following Dodd-Frank, and althougte
CFTC retained its authdyito exclude entities from the CPO definition, the defendant argues
that, “[tlhe premises underlying the 20@3endment were vitiated Defs’ Mem. at25.
Indeed, the plaintiffs recognized the significance of Dodd-Frank and the neesphamse, for
regulatory overhaul of the derivatives mark&eeletterfrom David T. Hischmann, President
and CEOCItr. for CapitalMkts. Competitiveness of the U.Shamber of Commerce fdavid
Stawick, SecretaryCFTC (Apr. 12, 2011) (“Chamber of Commerce Letter”)mal Record
(“AR") *°at 706, ECF No. 30-7 (stating that in July 2011, the effective date of the Dodd-Frank
amendments, “the definition of a CPO will be expanded to cover both futures and issvaps (
both exchangéraded and ovethe-counter (‘OTC’) derivaves[)]. This expansion represents a
major change to the regulation of derivatives that, in turn, necessitategpbetmoverhaul of the

administrative rules that apply to the derivatives markets.”).

2 The Administrative Record (“AR”) consists of 17 volumes, and 2,667spafee AR is docketed at ECF No. 30.
There are three videos that are part of the AR that were not converted to PRE.villeos are available on the
web-based administrative record at Part 11l (Commission Events), available at
http://www.cftc.gov/LawRegulation/RulemakingRecords/@P@Records/index.htm The parties filed a Joint
Appendix, which consists of 4 volumes and 1,176 pages. The Joint Appendix itedeatkECF No. 31.
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C. The Challenged Rulemaking Process

1. NFA Petition to Restore Section 4.5 to Be Substantially Similar to Rule
in Effect Before 2003 Deregulation Due to Concerns About Mutual
Funds Circumventing Federal Regulation

Following the passage of Dodd-Frank, MiEA filed apetition of rulemakingvith the
CFTC requestinghat in light of developments in the commodities futures market, the CFTC
amend Sectiod.5 “to restore operating restrictions on registered investment companiarethat
substantially similar tohose in effect prior to 2003.” AR at 199, ECF No. 3INBA Petition
for Rulemaking to Amend CFTC Regulation 4.5, dated Aug. 18, 2010gtAR, ECF No. 30-1
(Notice of NFA Petition and Request for Comment, dated Sept. 17,.28p@xifically, the
NFA, which has the mission of helping “ensure the protection of consumers partgcipate
commodity futures markétjnformed the CFTC that it was aware of “at least three entities filing
for exclusios” under Section 4.5 f&RICs that were using subsidiaries to market futures
investments to retail customerdR at201. These entities wetstructured differently than
public commodity pools” subject to CFTC regulation, but the aim of these funds wseshe
namely “targeting retail investors with in some cases minimum investment amoastitté as
$1,0M who want exposure to actively managed futures stratedigsat 202.

The NFA noted, howevethat “while these funds’ offering materials indicate that the
subsidiaries are subject to certain investment restrictions applicable to tedgtfantelves,
these subsidiaries are neither commodity pools regulated by the CFTC and Niegisiared
investment companié€s.d. at 206. The NFA further noted thahé prospectuses make clear
that the subsidiaries are not subject to the Investment Company 2&4@E customer
protection regime.”ld. at 206-207. This means that the “subsidiaries’ daily operations,
including their actual derivatives positions (including the positions’ leverage amandtfees

charged are nantirely transparent.ld. at207. The NFA further explained that, in practice,
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mutual funds are investing “up to 25% of [their] total assets in [a] subsidiaayby leveraging
assets at a 4 to 1 ratio, [the mutual funds are] able to achieve a managed futures exped
to the fullnet value of the fund.’Id. at202. In reviewing the prospectuses of these mutual
funds, the NFA found that the prospectusamit[ted substantial disclosures that would
otherwisebe mandated ByCFTC regulations (“Part 4” regulations), if these erditiesre
required to register with the CFTC and subject to its regulatichsit 2061

The NFA expressed concern over this practice and advocated for regulation @she R
essentially as it existed before 2003, with a requirement that persongingacoenmodity funds
to the public, and whose funds engage in more tldenrainimisamount of futures trading or
investment, be registered as CPOs and thereby “subject to the appropriam®negul
requirements and oversight by regulatory bodies with primary expertise in cotyfubaties.”
Id. at202. In light of these developments, the NFA suggested that key premises underlying the
2003 amendments to Section 4.5namely that entities qualifying for exception from CFTC
regulation were “otherwise regulated” may no longer be validd. at208. As noted, “despite
the fact that these [RICs referenced above] are marketed to retail customers aglgn activ
managed futures fund, they are not subject to customer protection rules eotmplgrable to
the CFTC’sPart 4 Regulations and NFA’s Compliance Ruldsl.” The NFA expressed concern
that even more CPOs would “avail themselves of this alternative registeesthim@nt company

structure,” thereby circumventing regulatiold.*?

" The NFA explaied, for example, that “the prospectuses do not include detailed informationthéddund’s
futures commission merchants and potential conflicts of interest, afodrpance information for the fund
(assuming it has three months performance) or other funds operdteslibyestment adviser.” A& 206.
“Additionally, to the extent th&unds’ prospectuses state that the fund and/or subsidiary will imvesier actively
managed futures trading programs, the prospectuses provide littimation about these managed futures trading
programs, these programs’ fee structures, and the past performanteafethdir trading managersl|d.

2The NFA'’s concerns about mutual funds circumventing federal regulatceiaterechoed in a December 2011
letter from the Chairman and Ranking Minority Member of the SenataedPent Subcommittesn Investigations
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Accordingly, the NFA requested that the CFTC amend Section 4.5 to require that a
person claiming exclusion from the CPO definition, and thus from CFTC regulatioeseapm
its notice of eligibility: first, that its RIC will not be marketing futures participatiorthégoublic
asa commodity pool or otherwise as a vehicle for trading in the commaodity futures or
commodity options markets, and, second, that it will use commodity futures or commodity
options contracts only for bona fide hedging purposasat 209. With respect tgositions held
for non-bona fide hedging purposes, the NFA proposed that a person seeking an exclusion must
represent that theaggregate initial margin and premiums required to establish such positions
will not exceed five percent of the liquidation valof the qualifying entity’s portfolio, after
taking into account unrealized profits and unrealized losses on any such contracentehed
into.” 1d. The NFA recognized that, if the CFTC were to adopt these amendments, Section 4.5
“will impose the ame operating restrictions on [RICs] that were in place prior to 2003,” and the
NFA thus suggested that the CFTC provide time for RICs to comply with thes@atehs
regulations.Id.

2. Notice of Proposed Rulemaking and Notice and Comment Period

Following receipt of the NFAPetition, and in light of the financial crisis and the passage
of Dodd-Frankpn Feluary 11, 2011the CFTCissued a Notice dProposed Rulemaking,
proposing to amen8ection4.5 to narrow the definitional exclusion for RICs and to rescind or

modify other exemptions and exclusior®&eeNotice of Proposed Rulemaking, Commodity Pool

to the IRS that is part of the Administrative RecoBkeAR at2661-2666. The letter highlighted that the IRS had
allowed 72 private companies to employ the very strategy of concern té-the Many of these funds “set up
offshore whdly-owned [controlled foreign corporations (CFCs)] that exist solely to tadenodities in the futures
and swaps marketsd. at2663. “The mutual funds typically organize their CFCs as Cayman Istdridiaries;
operate them as shelhtities with o physical offices or employees of their own; and run the CFCs’ commodity
portfolios from their U.Soffices,” stated the Chairmard. “That the Cayman CFCs are empty shdksigned to
allow U.S. mutual funds to create commaodity related investmerfopost run by their own U.S. employees, is
openly acknowledged.1d. The letter urged the IRS to cease issuing private letter rulings that atiawtedl funds
to evade federal regulations and “make unlimited indirect investments imaditres.” Id. & 2666.
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Operators and Commodity Trading Advisors: Amendments to Compliance ObligattoRed.
Reg. B76 (Feb. 11, 2011) (“2011 NPRM”). The Notice of Proposed Rulemaking emphasized
that “[flollowing the recent economic turmoil, and consistent with the tenor of the jomwisf

the Dodd-Frank Act, theJFTC has reconsidered the level of regulation that it believes is
appropriate with respect to entities participaimghe commaodity futures and derivatives
markets” and “believes that it is necessary to rescind or modify $@fetmexemptions and
exclusions to more effectively oversee its market participants and maeagskgthat such
participants pose to thearkets.” Id. at 7977.

In light of this changed environment, the CFTC stated that its proposed amendments to
existing regulationsvere intended tachieve four primary objectives: first, “bring the
Commission’s CPO and CTA [Commodity Trading Advisors] regulatory struattoe i
alignment with the stated purposes of the D&daik Act;” second, “encourage more congruent
and consistent regulation of similadjtuated entities among Federal financial regulatory
agencies;third, “improve accountability andhcrease transparency of the activities of CPOs,
CTAs, and the commodity pools that they operate or advise;” and, folarthitate a collection
of data that will assist tleESOG acting within the scope of its jurisdiction, in the event that the
FSOC regests and the Commission provides such ddth.at ®78. The CFTC noted that the
“added benefit” of the amendments would be that the CFTC would be able to “morentyficie
deploy its regulatory resources and to more expeditiously take necesgaryaensure the
stability of the commodities and derivatives markets, thereby promoting the stabihty

financial markets as a wholeld.*®

1370 satisfy these objectives, the Commission proposed to:

(A) Require the periodic reporting of data by CPOs and CTAs regarding diection of
commodity pool assets; (B) identify certain proposed filings with the rMiiegion as being
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Accordingly, theCFTC proposed amendments, in relevant part, to “revise the
requiremerd for determining which persons should be required to register as a CPO under § 4.5”
and “require the filing of certified annual reports by all registeredsCP@. With respect to
Section 4.5, th€FTC proposed to reinstate the pf2003 operating criteria consistent with the
language proposed by NFA in its petitiorid. at P84;see also idat ®83. The CFTC noted
that

Prior to amendments that the Commission made in 2003, § 4.5 required entities to

file a notice of eligibility that contained a representation that the afse

commodity futures for non bona fide hedging purposes will be limited to five
percent of the liquidation value of the qualifying entity’s portfolio and that the
entity will not market the fund ascommodity pool to the public.
Id. The CFTC explainedhat when it adopted the 2003 amendmatggjecision wasdriven by
comments claiming thahe ‘otherwise regulated’ nature of the qualifying entities would
provide adequate customer protectiofd. at 7983internal quotation marks omitte(juoing
68 Fed. Req. 47,221, 47,223 (Aug. 8, 2003

In 2010, however, the CFTC “became aware of certain registered investment msmpan
that were offerindga] series of de facto commodity pool interests claiming exclusion under
84.5.” Id. TheCFTC discussed this practice with market participants and the NFA, which

subsequently submitted its petition for rulemaking, requesting the reinstatefpre-2003

restrictions in Section 4.55ee id

affordedconfidential treatment; (C) revise the requirements for determinimighvpersons should
be required to register as a CPO under § 4.5; (D) require the filing ifieckeainnual reports by all
registered CPOs; (E) rescind the exemptions from registratideru§§ 4.13(a)(3) and (a)(4);
(F) require periodic affirmation of claimed exemptive relief for both €R&d CTAs; (G) require
an additional risk disclosure statement from CPOs and CTAs thagemyawaps transactions;
and (H) make certain conforming amdments to the Commission’s regulations .

76 Fed. Reg. at 7978.
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Under the approach proposed in the 2011 NPRM, a person seeking an exclusion under
Section 4.5 would have to represent that its RIC “[w]ill use commodity futures or cotgmodi
options contracts, or swaps solely for bona fide hedging purptsasd any such portions held
for non-bona fide hedging purposes wouhdt' exced five percent of the liquidation value of
the qualifying entitys portfolio, after taking into account unrealized profits and unrealized losses
on any such contracts it has entered intd."at 289 (quoting 75 Fed. Reg. 56,997, 56,998
(Sept. 17, 2010)). Furthermore, the 2011 NPRM also included a marketing restrictiom ahere
person seeking an exclusion under Section 4.5 must represent that the RIC “piojd| aad has
not been, marketing participations to the public as or in a commodity potilewise as or in a
vehicle for trading in (or otherwise seeking investment exposure to) the comubgliies or
commodity options markets.Id. (quoting 75 Fed. Reg. 56,997, 56,998 (Sept. 17, 2610)).

The CFTC believed that this approach “would lithi# possibility of entities engaging in

regulatory arbitrage whereby operators of otherwise regulated tiidthave significant

14«Bona fide hedging” is defined in Rule 1.3(z)(1). The definition of bode fiedging is discussed in more detail
infra.

15 Specifically,in relevant partthe Commission proposelat Section 4.5(c)(2) be amended as follows:

(iii) Furthermore, if the person claiming the exclusion is an investroompany registered as such
under the Investment Company Act of 194en the notice of eligibilitymust also contain
representations # such person will operate the qualifying entity as described in [RU&))(1)

in a manner such that the qualifying entity: (a) Will use commodity futuresramodity options
contracts solely for bona fide hedging purposes within the meanishgntem of [Rule] 1.3(z)(1)
Provided, however, That in addition, with respect to positions in commidiifes or commaodity
option contracts that may be held by a qualifying entity only which do awie cwithin the
meaning and intent of [Rule] 1.3(z)(1), a tiiyeng entity may represent that the aggregate initial
margin and premiums required to establish such positions will not eéexXoee percent of the
liquidation value of the qualifying entity portfolio, after taking into account unrealized profits
and umealized losses on any such contracts it has entered into; and, Priovttied That in the
case of an option that is-the-money at the time of purchase, thetiemoney amount as defined
in [Rule] 190.01(x) may be excluded in computing such [five¢est; (b) Will not be, and has not
been, marketing participations to the public as or in a commodity pool omidbeas or in a
vehicle for trading in (or otherwise seeking investment exposuréhéorommodity futures or
commodity options markets.

76 Fed. Reg. at 7984 (alterations in original) (footnotes omitted) (qublifA Petition, 75 Fed. Reg. 56,997, 56,
998 (Sept. 17, 2010)).

21



holdings in commodity interests would avoid registration and compliance obligationstiader
Commission’s regulations,” and that, furthermore, this approach would be “appropeatsute
consistent treatment of operators of commaodity pools regardless ofaggmsstatus with other
regulators.”Id. at 7,984. This approach would also mean that “entities that operate funds that
are de facto commodity pools” wouldve to report their activitiesnd=orm CPOPQR, as

required by Section 4.27, discussed belday.

The 2011 NPRM further addressed the need for transparency in the financidbrttake
had been aangressional goal in the Dodd-Frank Act. Specifically, the CFTC noted that
“[flollowing the recent economic turmoil, and consistent with the tenor of the provisfdhe
Dodd-Frank Act,” the CFTC decided that the reporting requirements currently ex“gdaaot
provide sufficient information regarding [thagtivities[of CPOs and CTAs] for the Commission
to effectively monitor the risks posed by those participants to the commoditgSand
derivatives markets.'ld. at 7978. Thus, the CFTC proposed a new Section 4.27, which would
require any CPO or CTA that is “registered or required to be registerécirtplete and submit
Forms CPGPQR or CTAPR, respectively, with [the] NFA as the Commission’s delegatee” or
official custodian of the recorddd. The CFTCexplained in the proposed rulemaking that it
proposed these forms in order to collect information from CPOs and &THRsese forms,

which were developed “in consultation with other financial regulators tasked witheeusy the

16 Concurrently, the CFTC and SEC issued a joint propasgechaking that will streamline reporting requirements
by mandting that private fund advisers registered with the SEC and as CPO@saem@h the CFTC file Form PF
“to satisfy certain CFTC systemic risk reporting requiremenBe&Joint Proposed Rule, Reporting by Investment
Advisers to Private Funds and Cert@iammaodity Pool Operators and Commodity Trading Advisers on Form PF,
76 Fed. Reg. 8068, 8069 (Feb. 11, 2011). The notice of proposed rulemaking at tbésiease noted that

In an effort to eliminate duplicative filings, proposed § 4.27(d) woutmhatertain CPOs and/or
CTAs that are also registered as private fund advisers with the SEC pucstiensecurities laws
to satisfy certain of the Commission’s systemic reporting requiresnigncompleting and filing
the appropriate sections of Form PF witie SEC with respect to advised private funds.

76 Fed. Reg. at 7977.
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financial integrity of theeconomy,” wouldinter alia, enable the CFTC to identify whether any
commodity pools “warrant additional examination or scrutinig*’

Theproposed rulemaking outlined numerous questions for comment, in response to
which the CFTC received more than 60 comments during the public comment [Seeiakf.’s
Mem. atl3; AR at211-874;see, e.g.AR at863, 86566, ECF No. 30-9 (Comment from U.S.
Senate (Dianne Feinstein, Carl Lev{Nov. 30, 2011)(noting that “[i]t is critical that the CFTC
reinstate th@pre-2003] Section 4.5 limitations . . . so that the CFTC may properly safeguard
investors and regulate the burgeoning growth of commodity related mutual funds”tand tha
“[u]ntil the proposed amendments are adopted and effective CFTC oversight is jn place
investors will continue to be vulnerable to commaodity related mutual funds that opghate w
inadequate federal oversight”). TEGETCalso held a “Roundtable” on the proposed
rulemaking, in which the plaintiffs participate&eeAR at 1144-1403Transcipt of Roundtable
(July 6, 20112); id. at 1404—-08\\Vebsite Notice bRoundtable and Agenda). According to the
CFTC,during an administrative process that lasted over a year, it “reviewed asidezed all
comments, met with interested parties, and ctarad all available evidenééefore voting to
approve the Final RuleDef.’s Mem. atl3.

3. The Final Rule

Following theextensive noticeandcomment period, in February 2012, the CFTC voted

four to one to amend Sections 4.5 and 4.27 in the Final'RueeCPOs & CTAs: Compliance

" The Commissionvas sensitive to the potential regulatory burden of the proposed new SEe2ficand eschewed

a onesizefits-all reporting requirement. Instead, under the propagled‘[tjhe amount of information that a CPO
or CTA will be required to disclose on proposed Forms &®IR and CTAPR will vary depending on both the

size of the operator or advisor and the size of the advised pools” and it approach to disclose
acknowledges the fact that smaller operators, advisors, and pools ardelgds Ipresent significant risk to the
stability of the commodities futures and derivatives markets anfththrecial market as a whole, and therefore, such
entities should &ve a lesser compliance burden.” 77 Fed. Reg. at 7978.
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Obligations, 77 Fed. Reg. 11,252 (Feb. 24, 2012), as corrected due to Fed. Reg. errors in its
original publication, 77 FedReg. 17328 (Mar. 26, 2012)Specifically, the CFTC amended the
definitional exclusion in 17 C.F.R. 834to require RICs to register with the CFTC as CPOs if
theRIC engages in non-hedging commodity trading exceeding certain thresholds noalkks
statements that the CFTC regards as marketing a product as a vehredifgy in the
commodity market.See77 Fed. Reg. at 11,283 alsoaddedSection4.27, 17 C.F.R. § 4.27, to
require additional reporting kall registered CPOsSee77 Fed. Reg. at 11,285-88. at 11,287
(Appendix A to Part 4 (Form CPEQR)).

TheFinal Ruleacknowledged the overrching congressional purposes in the Dodd-
Frank Actfollowing the financial crisis of 2007 and 2008, “to reduce risk, increase transparenc
and promote market integrity within the financial system by, inter alia, enhaherfgGFTC’s]
rulemaking and enfeement authorities with respect to all registered entities and intermediaries

subject to the Commission’s oversightd. at 11,252.The CFTC noted that “[flollowing the

18 The statements of two Commissioners are included in the Fina-Rluestatement of Chairman Gary Gensler
and the statement of the sole dissenting Commissioner, CommissibBeSdmmers.See77 Fed. Reg. at 11,343
44. Chairman Gensler explained thi& final rule“enhances transparency in a number of ways and increases
customer protections through amendments to the compliance obligatid®BOs and CTAs” acting in the
derivatives marketfor both futures and swaps,” noting that “[t]his rule reinstates thdategy requirements in
place prior to 2003 for registered investment companies that trada deeminimis amount in commaodities or
market themselves as commodity fundid’ at 11,343. Commissioner Sommers, on the other hand, dissented from
the Final Rule, which she apparently believed should have been “limitéd address[ing] the issues raised by the
NFA'’s petition,” an approach that she “would have supportédl.”While Gdmmissioner Sommers concluded that
“[als it is, we have gone far beyond what was needed to resolve NFAsroasii’ she did not explain which aspects
of the amendments prompted her dissent since the NFA expressly calleihdtatement of the p2003 eigibility
requirements for RICs to qualify for exclusion from the CPO d&fm Notwithstanding her express support for
the NFA approach, and consequently for narrowing the exclusion in the CP@iatefshe is critical of the Final
Rule because Conggs “was aware of the existing exclusions and exemptions for CPOstwlassed Dodd

Frank” and yet “did not direct the Commission to narrow their scofok .t 11,344. She also noted her skepticism
of the soundness of both the agency’s-tasiefit amlysis and reasoning for the Final Rule, noting that there is “no
evidence to suggest that inadequate regulation of commodity pools wasilautiolg cause of the [financial] crisis,
or that subjecting entities to a dual registration scheme will somefement a similar crisis in the futureld.

These comments by Commissioner Sommers, which are cited nodegenttimes by the plaintiffseeCompl. 1

4, 45, 53, PIs.” Mem. at 17, 18, 37, 43, PIs.” Resp. to Def.’s @vagsfor Summ. J., ECF No. 2@t 5, 25, 4243,

are difficult to reconcile not only with her general support for the NEAlkfor reinstatement of pi2003

regulation but also with the reality of the sweeping reach of Bwddk, which expanded the CFTC's jurisdiction
over swaps, ahCongress’s clear intent for regulatory agencies, including the GB®8ine a light on parts of the
market, such as OTC derivatives, that went unregulated in the perithaples to the financial crisis.
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recent economic turmoil, and consistent with the tenor of the provisions of the Dodd-Frank Act
the Commission reconsidered the level of regulation that it believes is approptiatespect to
entities participating in the commodity futures and derivatives markkts.”

Accordingly, the Final Rule implemented the changes it had proposed to Section 4.5 by
rescinding the 2003 exclusion from registration as a CPO for RICs that wouldisthgqualify,
and modifying the criteria to be eligible for exclusion from the CPO definitidimit such
eligibility to those collective investment vehicles that engage in a “de minimis amount of
derivatives trading.”ld. at 11,255. To be eligible for exclusion from the CPO definition, under
amended Section 4.8 RICs trading in commodity futwes, commodity options, or swapgy
not exceed one of two trading thresholds and must comply with a marketing restrictton. W
respect to the trading thresholds, a RIC may be eligible for an exclusionohiisona fide
hedging trading in commodity futures, commodity options, or s\wdaps not exceed two
thresholds: (1) five percent or less of the liquidation value of the entity is used fogaiggre
initial margin and premiums; or (2) the aggregate net notional value of commadity<,
commodity options contracts, or swaps positions does not exceed 100 percent of the liquidation
value of the pool’'s portfolioSee idat 11,283. These amendments, the plaintiffs acknowledge
“largely mirror[] the pre2003 trading threshold, although the net notional test is new.” PIs.’
Mem. at D; see alsacCompl. § 37 (noting that the Final Rule “adegthe trading threshold
largely as proposed in the [Notice of Proposed Rulemaking]” and addedlieeriative net
notional test’). TheFinal Rule also differs from the p2903 regulation because it includes

trading in swaps as part of the trading threshblds.

¥ The plaintiffs contend that th&rading threshold” will be significantly more restrictive than the {2@03trading
thresholdbecause of the Final Rule’s inclusion of trading in swagesePls.” Mem. at 0.
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Thenew marketingestriction under Section 4.5 precludesentity claiming an
exclusion from “marketing participations to the public as or in a commodity pool or cdkeass
or in a vehicle for trading in the commodity futures, commodity options, or swaps niarkets
Fed. Reg. at 11,283. As the plaintifisoacknowledge, “[a]side from the inclusion of swaps,
this is essentially identical to the f2603 marketing threshold.” Pls.” Mem. at 0.

In justifying these changes to Section 4He €FTC noted that while excluding certain
investment companies from CFTC oversight was once “appropriate because siesh entit
engagedn relatively little derivatives trading, and dealt exclusively with qualified eligible
persons, who are considered to possess the resources and expertise to manage their r
exposure, . . . changed circumstances warrant revisions to these rules.” 77 Fatl1R235.
As support for revising the rules, tB&TCidentified,inter alia, “increased derivatives trading
activities by entities that have previously been exempted from registratioth&i@ommission,
such that entities now offering services substantially identical to thosgistered entities are
not subject to the same regtdry overgght’ as well aghe mandate from Dodérank “to
manage systemic risk and to ensure safe trading practices by entities inmdhederivatives
markets, including qualified eligible persons and other participants in commodisy"ptzbl

TheCFTC also emphasized that there is currently “no source ablesli@formation

regarding the general use of derivatives by registered investment conipamiethe need for

% |n response to comments from plaintiff ICI and others requesting th€€fguidance othe marketing
restriction, the CFTC identified seven factors that “are indicativearketing a registered investment company as a
vehicle for investing in commodity futures, commaodity options, or syWwayasnely (1) “[tlhe name of the fund;”

(2) “[w]hether the fund’s primary investment objective is tied to a commoditgxirid 3) “[w]hether the fund makes
use of a controlled foreign corporation for its derivatives trading;”[(@hether the fund’s marketing materials,
including its prospectus or disclosure document, refer to the benefits wéhof derivatives in a portfolio or make
comparisons to a derivatives index;” (5) “[w]hether, during the courite nbrmal trading activities, the fund or
entity on its behalf has a net short speculative expdasuany commodity through a direct or indirect investment in
other derivatives;” (6) “[w]hether the futures/options/swaps #etiens engaged in by the fund or on behalf of the
fund will directly or indirectly be its primary source of potential gaing lasses;” and (7) “[w]hether the fund is
explicitly offering a managed futures strategy.” 77 Fed. Reg. at 11,259.
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that information in order for the newly created FSOC to “perform its stdjutoandated
duties,”id. at 11,252, 11,275, which include “collect[ing] information from member agencies,”
“monitor[ing] the financial services marketplace in order to identify potethti@ats to the
financial stability of the United States,” and “idenfifig] gaps in regulation that could pose
risks to the financial stability of the United States.” Ddéadnk, § 112(g1).%

The Final Rule alssncluded new Section 4.27, requiring CPOs and CTAs to report
information to theCFTC on forms CPO-PQR and CTRR, respectively.ld. at 11,266-67,
11,285-86.The CFTC stated in the Final Rule that, “[b]y creating a reporting regime thasma
the operations of commodity pools more transparent to the Commission, the Comraission i
better able to identify and addrgsstential threats.”ld. at 11,281.

In issuing the Final Rule, tHeFTC noted that it had heeded the advice of several
commenters, including plaintiff ICI, that “obligations flowing from CFTQistration needed
further consideration in order to avoidndlict with certain SEC requirements for RICs.” Def.’s
Mem. atl6. Accordingly, th€€FTC, concurrently with issuing the Final Rule, issued a notice of
proposed riemaking to harmonize the CFTC and SEC’s compliance requirenfeeés
Proposed Rulg;larmonzation of Compliance Obligations for RICs Required to Register as

CPOs, 77 Fed. Reg. 11,345 (Feb. 24, 2012) (*Harmonization Proposed Rulemaking”).

% The purpose of the FSOC is: (1) “to identify risks to the financial stabilithe United States that could arise
from the material fiancial distress or failure, or ongoing activities, of large, intercaaddzank holding companies
or nonbank financial companies, or that could arise outside the finagciedes marketplace;” (2) “to promote
market discipline, by eliminating expectat@oon the part of shareholders, creditors, and counterparties of such
companies that the Government will shield them from losses in thé @iilure;” and (3) “to respond to
emerging threats to the stability of the United States financial systeadd-Frank § 1124)(1). The FSOC is
authorized to “receive . . . and . . . request the submission of, any ddarmation from the Office of Financial
Research, member agencies, and the Federal Insurance Office, as necessatyp motiAdr the financial services
marketplace to identify potential risks to the financial stability of the UrStatkes; or (B) to otherwise carry out any
of the provisions of this title."ld. §112(d)(1);see alsdConference Report at 870 (“If the Board [of Governors of
the Federal Reserve System] determines that the standards imposed by theleECTFd C or the enforcement
actions of such agencies are insufficient, then [FSOC] can requigEtber CFTC to impose additional standards
or take additional enforcement iets.”). The CFTC “is dedicated to assisting FSO&nd emphasized that “these
final regulations are essential for the Commission to be able to thHillrole effectively because the Commission
cannot protect agashrisks of which it is not aware 77 Fed. Reg. at 11,281.
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harmonization process encompasses compliance obligations in Part 4 of the @&gu@sons,
which ae subject to change during the harmonization process, buhdoeslude the
requirements set forth in Section 4.27, which the CFTC considerdittaband not subject to
change in the pending harmonizatiotemaking. SeeDef.’s Mem. at 167

The effective date faBection 4.5 of the Final Rule is April 24, 2012, and for Section
4.27 is July 2, 2012, but compliance with these challenged sections was postpea&dFed.
Reg. at 11,252; Tr. (Oct. 5, 2012) at 45, lines 10-22. Pursuant to the Final Rule, compliance with
Section 4.5 for registration purposes orghdll be required not later than the later of December
31, 2012, or 60 days after the effective date of the final rulemaking further dehmitgrin
‘swap.” 77 Fed. Reg. at 11,252. Since the Final Rule on Swaps was published on August 13,
2012,seeJdoint Final Swaps Rule, Further Definition of “Swap,” “SecuBfsed Swap,” and
“SecurityBased Swap Agreement”; Mixed Swaps; SectBi#aged Swap Agreement
Recordkeeping{7 Fed. Reg. 48,208pmpliance with Section 4.5 for registration purposes is
December 31, 2012See77 Fed. Reg. at 11,252.

While the effective datéor Section 4.27 is specified in the Final Rule to be July 2, 2012,
compliance with Section 4.27 for “jejties requiredd register due to the amendments to § 4.5”
is required, along with the other “recordkeeping, reporting, and disclosureeraguis pursuant
to part 4 of the Commission’s regulations within 60 days following the effectiseriesfinal
rule implementinghe Commission’s proposed harmonization effort . .Id.} see also idat

11,271 (already registered CPOs must comply with Section 4.27 by September 15, 2012 or

#The suspended compliance obligations in Part 4 “impose certain risk die;losporting, and recordkeeping
obligations on registered CPOs,” 77 Fed. Red.1,346, as set forth in Section 4.21 (regarding delivery and
acknowledgerant requirements); Section 4.22 (regarding periodic account statemdrfisamcial reports); Section
4.23 (regarding maintenance of books and records); Section 4.24 (nggeadtionary statements and other
disclosures); Section 4.25(c){@) (disclosues by pools in operation for less than 3 years); and Rule 4.26
(regarding timing of disclosures to investorSeeDef.’s Mem. at 16 n.9.
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December 15, 2012, depending upon the amount of assets under management). As the defendant
made clear in supplemental briefing after the motions hearing, “the Fiteaté&ease suspends
compliance with Rule 4.27 for registered investment companies, pending a final lzatoani

rule. . . .[llnvestment companies required to register with then@dssion pursuant to the

amendments to Rule 4.5 need not comply with Rule 4.27 until after the harmonization rule
becomes effective.’'Def.’s Reply to Pls.” Supp. Resp., ECF No. 40, at 3. Thus, although the
defendant considers the requirememtsferth n Section 4.27 to be finatpmpliance with

Section 4.27 is suspended, as is compliance with the part 4 requirements that aréosubject

change in the joint harmonization rulemakinghere is no estimated date for the Final Rule on
harmonization.SeeTr. (Oct. 5, 2012) at 46, lines 18-21.

D. Procedural History

The plaintiffs brought this lawsuit to challenge ®ETCs amendments to Sections 4.5
and 4.27, arguingnter alia, that, in issuing the Final Rule, “the Commission did not even
mention— much lesgprovide a reasoned explanation for abandonintpe+ationale behind its
2003 amendment eliminating the trading and marketing thresholds.” Compl.  39. Th#glainti
request that the Court, through an injunction, restore the CFTC’se2@d8ancial rgulations
with respect to RICs. Specifically, the plaintiffs allege in fte@nts that there wasn the part
of the CFTC, (1) insufficient evaluation of costs and benefits in violation of the CEA and the
APA (Count I);arbitrary and capricious agencytiaa in violation of the APAby (2) requiring
registration and regulation of investment companies and their advisors (Count Il);

(3) establishing registration thresholds and adopting related requirementstaotiores (Count
l1); and(4) failing to provide interested persons a sufficient opportunity to meaningfully
participate in the rulemaking (Count 1V); and (5) arbitrary and capricigeiscy action in

requiring Form CPE@PQR in violationof the CEA and APA (Count V)The plaintiffsset forth
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their requested reliegh Count VI,arguingthat “[tjhese injuries will be redressed only if this
Court declares the Rule’s amendments to Sections 4.5 and 4.27 and related provisions unlawful
and enjoins the CFTC from implentarg those amendments.” Compl. § 81.

The parties filed crossiotions for summary judgmergeeECF Nos. 8, 15, and
presentedral argument on these motiorSeeMinute Order (Oct. 5, 2012). At the request of
the parties, the Court allowed supplemental briefing on issues raised in the rheadng. See
id. The cross-motions are now pending before the Court.

. STANDING

Thedefendant does not challenge the standing of the plaintiffs, but ther@astrt
nevertheless address this issue in order to be satisfied that it has jonsdi®io principle,’ the
Supreme Court has repeatedly explained, ‘is more fundamental to the judiprapes role in
our system of government than the constitutional limitation of fedexat jurisdiction to actual
cases or controversies.Coalition for Responsible Regulation, Inc. v. EB84 F.3d 102, 146
(D.C. Cir. 2012) (quotingraines v. Byrd521 U.S. 811, 818 (1997)). “The doctrine of standing
‘is an essential and unchanging part of the -caissontroversy requirement.’fd. (quotingLujan
v. Defendes of Wildlifg 504 U.S. 555, 560 (1992)). “Organizations can establish standing in
one of two ways. First, they can demonstrate injury, causality, and rdaligsgathe same
way as a traditional plaintiff. Second, an organizationhzae represeational standing . . " .
Schrader v. Holder831 F. Supp. 2d 304, 308 (D.D.C. 2011) (internal citations omitted).

The plaintiffs are two business associatithreg assert representational standirigjaintiff
ICI “is an association that represents lgdiStates registered investment companies, including
open-ended investment companies (the most common kind of investment company, which

includes mutual funds and most exchange-traded funds), closed-end investment com@upanies
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unit investment trusts.” Qopl. 1 6. Members of ICI purport to manage total assets of $13.3
trillion and “serve more than 90 million shareholderkl” Plaintiff Chamber of Commerce is
“the world’s largest business federation,” representing 300,000 members diretitiaiming to
indirectly “represent[] the interests of more than three million compamid professional
organizations of every size, in every industry sector, and from every region of thiy¢otoht |
1.

In order “[t]o establish representational standing,ssoaation must demonstrate that
‘(a) its members would otherwise have standing to sue in their own rightg(lmténests it
seeks to protect are germane to the organization’s purpose)areitier the claim asserted nor
the relief requested requirdge participation of individual members in the lawsuitNat’l Ass’'n
of Home Builders v. ERA67 F.3d 6, 11 (D.C. Cir. 2011) (quotiAgs’'n of Flight Attendants-
CWA v. United States DQ%64 F.3d 462, 464 (D.C. Cir. 2009Bhd. of R.R. Signalmen v.
Surface Transp. Bd638 F.3d 807, 809 n.2 (D.C. Cir. 20l Theodore Roosevelt Conservation
P’Ship v. Salazar616 F.3d 497, 507 (D.C. Cir. 2010)he plaintiffsclaim that they have
standing to bring this suibh behalf of their membelsecause investmenompanies and their
advisers that would be directly affected by the Rule would have standing to sue awihei
right; because the interests they seek to protect are germane to their pampgdsscause neither
the claim asserted nor the relief reqedstequires an individual member to participate in this
suit.” Compl. T 10 (citing heodore Roosevelt Conservation P’Ship v. Sala&ZEs F.3d 497,
507 (D.C. Cir. 2010)).

The Court concludes th&E1 has standing to bring its claims on behalf of its roers.
First, the RICs who are members of ICI would clearly have standioigrg their claims in their

own right. In order “[t]o establish constitutional standing, a plaintiff migivws(1) an injury in
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fact that is ‘concrete and particularized’ andttet or imminent (2) that the injury is ‘fairly
traceable’ to the defendants’ challenged conduct; and (3) that the injurylygdikee ‘redressed
by a favorable decision.”Chaplaincy of Full Gospel Churches v. United States Navy (In re
Navy Chaplaigy), No. 12e€v-5027, 2012 U.S. App. LEXIS 22556, at *9 (D.C. Cir. Nov. 2,
2012) (quotind-ujan, 504 U.Sat560-61). RICsngaging in certain trading activity will be
subject to CFTC regulation and will face the relatnereased regulatory burden and th
associated costs of that regulation. Furthermore, any injury to ICl woulditdg tifaceable” to
the CFTCs amendments to Sections 4.5 and 4.27, and a “favorable decision” that vacates
Section 4.5 and vacates Section 4.27 as applied to RICs would fully redress the RIgs’ inj
Second, since ICI represents RICs and is concerned for their interests inkbtplaee, the
interests IC| seeks to protect in this lawsuit are germane to its purposdly, FFiaither the claim
nor the relief sought requires the participation of the individual RICs repeels@nthis lawsuit
by the ICI.

Accordingly, the Court finds that ICI has established standing on behalf ofribeng
See, e.g.Theodore Roosevelt Conservation P'skip6 F.3d at 507 (concludingat‘[b]ecause
[the organizations’lclaims and requested relief are germane to their organizational purposes and
do not require any individual member to participate in the lawsuit, the organizations have
standing to sue on behalf of those memberSince“only one plaintiff must have standing,” the
Court need not consider the standing of the Chamber of CommiarBe Navy Chaplaingy
2012 U.S. App. LEXIS 22556, at *18.
1. STANDARD OF REVIEW

Under the Administrative Procedure Act, 5 U.S.C. § 706(2)(A), iweng court shall

“hold unlawful and set aside agency action, findings, and conclusions found to be . . yarbitrar
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capricious, an abuse of discretion, or otherwise not in accordance with law.” SEhis |
‘deferential standard’ that ‘presumes the v&jidif agency action.””WorldCom, Inc. v. FCC
238 F.3d 449, 457 (D.C. Cir. 2001) (quotidguthwestern Bell Tel. Co. v. FCT58 F.3d 1344,
1352 (D.C. Cir. 1999)).

“[W]hen an agency action is challenged], tlhe entire case on review is a questan of |
and only a question of law.Marshall County Healthcaréuth v. Shalala988 F.2d 1221, 1226
(D.C. Cir. 1993). The district court must “review the administrative record éordete whether
the agency’s decision was arbitrary and capricious, and whettiedingswerebased on
substantial evidence.Forsyth Mem. Hosp., Inc. v. Sebeli689 F.3d 534, 537 (D.C. Cir. 2011),
reh’g en banc denie®52 F.3d 42 (2011gert. denied132 S. Ct. 1107 (2012). In this regard,
the Court cannot “affirm an agency decision on a ground other than that relied upon by the
agency.” Manin v. Nat'| Transp. Safety Bdb27 F.3d 1239, 1243 (D.C. Cir. 2011).

“[A]lthough the ‘scope of review under the “arbitrary and capricious” standandrrow
and a court is not to substitute its judgment for that of the agency,’ [the Court] mustateset
be sure the Commission has ‘examined the relevant data and articulated a satisfactor
explanation for its action including a rational connection between the facts found ahditee c
made.” Chamber of Commerce v. SE12 F.3d 133, 140 (D.C. Cir. 2005) (quotivgtor
Vehicle Mfrs. Ass’n v. State Farm Mutual Auto. Ins., @63 U.S. 29, 43 (1983))n
determining whether the agency’s action was arbitrary and capridi@uSourt shll determine
whether its action was a “product of reasoned decisionmaking” or whether tioy &géled to
consider an important aspect of the problem, offered an explanation for its decisiomghat r
counter to the evidence before the agency, or isiptausible that it could not be ascribed to a

difference in view or the product of agency expertisgtate Farm463 U.Sat43, 52. In
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applying this standard to an agency rule that, as here, reflects ahaageadn policy and is
designed to be impmented in stages and to facilitate oversight and reduce risks rather than
directly remediate a known harm, several other legal principles guideth€Lanalysis.

First, “[t] he *arbitrary and capricious’ standard is particularly deferential inensatt
implicating predictive judgments.Rural Cellular Assh v. FCC 588 F.3d 1095, 1105 (D.C. Cir.
2009). “In circumstances involving agency predictions of uncertain future egentplete
factual support in the record for the Commission’s judgment or prediction is not possible or
required since a forecast of the direction in which future public interestdeessarily involves
deductions based on the expert knowledge of the ageiaty(Eitations and internal quotation
marks omitted)see alsacChamber of Commerce v. SE12 F.3dat 142 (explaining that
“lw]lhen ... an agency is obliged to make policy judgments where no factual certainties exis
where facts alone do not provide the answer, [the Court’s] role is more limitedguiee only
that the agency so state and go on to identify the considerations it found persuasive™) (quoting
BellSouth Corp. v. FCC162 F.8 1215, 1221 (D.C. Cir. 1999)ponsumer Elecs. Ass'n v. FCC
347 F.3d 291, 300 (D.C. Cir. 2003) (noting that “[wéhil is true thathe [agency] must do more
than simply posit the existence of the disease sought to be twwedommission is entitled to
appropriate deference to predictive judgments that necessarily involerpbeise and
experience of the agengy(citations and internal quotation marks omitted).

Second, where an agency action presents a change from a prior agency action, the
Supreme Court has explained that there is “no basis in the Administrative Pro&etaren
our opinions for agquirement that all agenchange be subjected to more searching review.”
FCC v. Fox Television Stations, In656 U.S. 502, 514 (2009). The Supreme Court has

“neither held nor implied that every agency action representing a policy chamgjde

34



justified by reasons more substantial than those required to adopt a policy fir§the]

instance.” Nat'l| Ass'n of Home Builders v. EP882 F.3d 1032, 1037 (D.C. Cir. 2012) (quoting
Fox Television Station®56 U.S. at 514). Indeed, “[a]n agency’s view of what is in the public
interest may change, either with or without a change in circumstanSésté Farm463 U.Sat

57.

“To be sure, the requirement that an agency provide reasoned explanation farrits ac
would ordinarily demand that it display awareness thatcihangirg position.” Fox Television
Stations 556 U.S. at 51femphasis in original) Furthermore, an “agency changing its course
must supply a reasoned analysis indicating that prior policies and standarda@re be
deliberately changed, not casually ignoteGreater Boston Television Corp. v. FCA&24 F.2d
841, 852 (D.C. Cir. 1970)[I] f an agency glosses over or swerves from prior precedents
without discussion it may cross the line from the tolerably terse to the ifmtigienate.” Id.

Thus, he agencyrhust show that there are good reasons for the new policy. But it need not
demonstrate to a court’s satisfaction that the reasons for the newarelostterthan the

reasons for the old orieFox TelevisiorStations 556 U.Sat515. “[l]t suffices tlat the new
policy is permissible under the statute, that there are good reasonaraithiatthe agency
believedt to be better, which the conscious change of course adequately indiddtes.”
(emphasis in original)Nevertheless, an agendglometimes” must “provide a more detailed
justification,” for example when “its new policy rests upon factual findingsdbatradict those
which underlay its prior policy; or when its prior policy has engendered seelaisce

interests’ 1d. “In such caseit is not that further justification is demanded by the mere fact of
policy change; but that a reasoned explanation is needed for disregaadsgrfd circumstances

that underlay or were engendered by the prior polidg.”
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Finally, in promulgatingegulatiors, agencies may proceed incrementally. Indeed,
“[a] gencies, like legislatures, do not generally resolve massive problems irll oeguiatory
swoop” Massachusetts v. ERB49 U.S. 497, 524 (2007) (rejecting “erroneous assumption that
a small incremental step, because it is incremental, can never be attacked in a tidial ju
forum”); see also Nat'l Ass’n of Broadcasters v. EG@0 F.2d 1190, 1207 (D.C. Cir. 1984)
(explaining that[i]n classifying economic activitygagencies, while entitled to less deference
than Congress, nonetheless need not deal in one fell swoop with the entire breadth of a novel
development; insteadigform may take place one step at a time, addressing itself to the phase of
the problem which seems most acute to the [regulatory] mind™”) (quédiigamson v. Lee
Optical Ca, 348 U.S. 483, 489 (1955)). Furthermore, the APA “recognizes that agency
rulemaking can occur in stages, and that review of initial steps should geberdéferred until
the regulatory proas is complete.”American Portland Cement Alliance v. EP®1 F.3d 772,
776 (D.C. Cir. 1996).
V. DISCUSSION

The plaintiffs argue that the amendments to Sections 4.5 and 4.27 fabscsty the
requirements of the CEA and were arbitrary and capriciousruhd APA. Specifically, in their
Motion for Summary Judgment, they contend that the CFTC adopted the Final Rule without
considering its necessitgeePls.” Mem. at B-31, arbitrarily reversed its prior 2003 rulemaking
with no meaningful justificatiorseeid. at32-34; imposed significant and unnecessary costs
while making it impossible to fully determine those costs as required bygd®id, at34-39
failed to provide reasoned justification for significant aspects of itsseégd. at39-44; and,
with respect to the marketing restriction, did not offer the public a meaningfultopppto

commeniseeid. at 4445,
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The defendant responds that it is entitled to judgment as a matter of law because it
complied with all aspects of the APA and CE8eeDef.’s Mem. a21l. The defendant argues,
in particular, that (1) the Final Rule has a reasoned basis in the recordsaad'sensible and
prudent response to the central role of the unregulated, opaque derivatives mdheets i
financial crisis 02007-2008 and Congress’ charge to the CFTC to regulate the swaps market
and guard against systemic riskd” at 18; (2) the specific criteria that tHeFTC adopted for
Section4.5were all reasonablege id at18-19; (3) there is no basis for disruptitmhe
amendment t&ection4.27, which “appropriately balances the burdens of reporting with the
Commission’s need for information from entities that are operating in its jurisdittizarkets,”
id. at 19-20; and (4) the CFTC properly considered the costs and benefits of issuing the Final
Rule,see idat20-21. The defendant also argues thatt{® plaintiffs’“challenges to other
compliance obligations, such as recordkeeping and disclosure, should be dismissedhegause
are unripe’ 1d. at 20.

TheCourt first addresses (A) the plaintifister-relatedallegations that thEFTC
adopted the Final Rule without adequately considering the benefits and costs natheula,
including, in the discussion of the CFTC’s perceived bendfiesplaintiffs’ challenges that the
agency failed to justify the necessity of the rule or reversal of the age2@y3 version of
Section 4.5. The Court then turns to the plaintiffs’ argumtrdithe CFTC failedo (B)
provide reasoned justification for specifispe&ts of theFinal Rule and (C) comply with its
obligations under the CEA. Finally, the Court considepstii plaintiffs’ allegations that the
CFTCdid not provide a meaningful opportunity for interested persons to participate in the

rulemakingparticulaly regarding the marketing restriction
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A. Benefits and Costs of the Final Rule

Courts “reviewfan agency’sfostbenefit analysis deferentially.Nat'l Ass'n of Home
Builders 682 F.3cat1040. As the D.C. Circuit has explainéthe Supreme Court has
emphasized that ‘a courtm®tto substitute its judgment for that of the agencyCdnsumer
Elecs. Ass’n. v. FC(347 F.3d 291, 303 (D.C. Cir. 2003) (Roberts, J.) (emphasis added) (quoting
State Farm463 U.Sat43). This is “a point [the D.C. Circuit sptaken to be ‘especially true
when the agency is called upon to weigh the costs and benefits of alternatives {jolicie
Consumer Elecs. Ass'847 F.3d at 303 (emphasis added) (quofiegter for Auto Safety v.

Peck 751 F.2d 1336, 1342 (D.C. Cir. 1985) (Scalia, J.)). Indeed, beowtfit analyses

epitomize the types of decisions that are most appropriately entrusted xpentse of an

agency.” Office of Communication of United Church of Christ v. FCQ7 F.2d 1413, 1440

(D.C. Cir. 1983). The Court’s role, insteasl;to determine whether the decision was based on a
consideration of the relevant factors and whether there has been a clear jedgment.”

Center for Auto Safety’51 F.2d at 134gitations and internal quotation marks omijted

Furthermore, “in view of the complex nature of economic analysis typical in the
regulation promulgation process, [the petitioners’] burden to show error is higat'l Ass’n of
Home Builders682 F.3d at 1040 (quotingat’l Wildlife Fed’'n v. EPA286 F.3d 554, 563 (D.C.

Cir. 2002)). The APAimposes no general obligation on agencies to produce empirical
evidence.Rather, an agency has to justify its rule with a reasoned explanaBalwell v.

Office of Thrift Supervisiqrb69 F.3d 514, 519 (D.C. Cir. 2009). Where an agency has
acknowledged public comments regarding costs of the new rule and concluded that such cost
are “justified by gains in other areas,” the agency has sufficiently tat@endnsideration these

facts. OwnerOperator IndepDrivers Ass’n v. Fed. Motor Carrier Safety Admi94 F.3d

188, 211 (D.C. Cir. 2007) (noting thiae agencyad “acknowledged comments . . . [regarding]
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the burden o€hanges” andwhile the petitioner “may disagree with this policy balance it
does not reflect a failure to consider relevant factors”).

The plaintiffsare correcthat the CFTC “has a special responsibility under the
Commodity Exchange Act to consider the costs and benefits of its dttelss. Mem. at 1
Section 15(a) of the CEA requires the CFTC to evaluate the costs and benefits afgbropess
in light of five enumerated factors that address generally protection ofattketplayers and
consumers, efficient competition and transparency of pricing, and the stabthiy wfarket in
terms of risk management. Specifically, the five factors @k considerations of protection of
market participants and the public; (B) considerations of the efficiencypetdgiveness, and
financial integrity of futures markets; (C) consideras of price discovery; (D) considerations
of sound risk management practices; and (E) other public interest considerationS. C73)
19(a).

The defendant addressedchof thesefive factors in considering the Final Rul8ee77
Fed. Reg. at 11,280-81 (applying the five factors set forth in 8§ 15(a) of the CEA to the
registration provisions)d. at 11,281 (applying the five factors to firencial reporting
provisions). Nonethelesthe plaintiffs insist that the defenddettirely failed to discharge
these statutory directives.Compl.  56.Since the plaintiffs use their allegation about the
CFTC'’s alleged failure to conduct an adequate “bestefit” analysis as an overarching theme
for their myriad complaints about the Final Rule, the Cstuitctures its analysis biyst
discussinghe plaintiffs’ specificallegations related to tH@FTC’s“benefits™side analysis
beforeturning to the plaintiffs’ allegations related to the “coststieanalysis, and then, finally,
addressing the plaintsf specific argument that the CFTC failed to evaluate the costs and

benefits of the Final Rule under the CEA. The Court concludes that the CFTCdulélle
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responsibilities under both the CEA and the APA to evaluate the costs and benefitSioalthe
Rule.

1. BenefitsSide Analysis

The plaintiffs argue that the CFTC failed to provide a justification for thd Rinie by
a) not identifying a problem that needed fixisgePls.” Mem. at 20-21, 28-3b) not justifying
a change in policy from the 2003 deregulatgee id at 32-34¢) not justifying its amendments
in light of existing regulationsee id at 22-28and d) targetindRICs for registration, with
concomitant burdensome additional requiremenlksle retaining the exemption in the CPO
definition for other entities irBection4.5,see id at 31 The Court addresses each of these
argumentseriatimbelow.

a) The CFTC Provided a Reasoned Justification for Amendments to
Sections 4.5 and 4.27.

The Court begins its analysis with the plaintiffs’ threshold complaint that the CFTC
has not “identif[ied] some problem that is being addressed” by the Final Rule, arfidilghts
demonstrate the benefit of the CFTC’s action. PIs.” Mer#2atee also id(citing Business
Roundtable v. SE®47 F.3d 1144, 1154 (D.C. Cir. 20 ¥acating an SEC rule because the
SEC “failed adequately to address whether the regulatory requirementq lofvbstment
Company Act] reduce the need for, and hence the benefit to be had from” addigoheation).
The Court agrees with the plaintiffs that “[r]equiring such an explanation ngakekssense: If a
rule is unnecessary, it is difficult to say how the rule can yield any bendifibyoits benefits
can possibly justify its costs.ld. The Court cannot agree with the plaintiffs, however, that this
error “pervades the rulemaking at issue hetd.” Rather, the defendant correctly points out that
the plaintiffs’ claims are premised on the “false assertion” that the CFTMtidentify

problems in the marketr other rasons to justify a reversal of the 2003 deregulation of certain
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investment companies. Defs.” Mem. at 18. The plaintiffs’ suggestion that therf@eva
evidence of a real problem” in the Final Rule is disingenuous. Pls.” Mem. at 21 (dguatihg
Fuel Ga Supply Corp. v. FER@68 F.3d 831, 841 (D.C. Cir. 2006)). Indeed, as explained
below, the agency properly considered the “important aspect[s] of theprokildressed by the
Final Rule,State Farm463 U.Sat43, and provided a reasoned justificationits amendments
to Sectiols 4.5 and 4.27. While the plaintiffs insibat the CFTC failed to justify the
amendments, the plaintiffs simply ignore or make light of the Final Rule’s cléareoof both
the benefits of and the multiple justificaticios the amendments.
In the Final Rule, th€FTCstates that
[R]egistration[pursuant to Section 4.5] provides two significant interrelated
benefits. First, registration allows the Commission to ensure that entities with
greater than de minimislevel of participation in the derivatives markets meet
minimum standards of fithess and competency. Second, registration provides the
Commission and members of the public with a direct means to address wrongful
conduct by participants in the derivatives market.
77 Fed. Reg. at 11,277The CFTC views these beneftt"“enhancing the quality of entities
operating within the market, and the screening of unfit participants from tthketsias
“substantial, even if unquantifiableld. “Through registration, th€ommission will be better
able to protect the public and markets from unfit persons and conduct that may threaten the
integrity of the markets subject to its jurisdictiond. The CFTC also notes the tangential
public policy benefits that would flow from registration, including improving the tyuafi

market participants, strengthening the derivatives industry by lessenimysasess from

customer dissatisfaction, and reducing litigatide.?®

% The CFTC notes that “[w]hile [the plaintiffs] tend to blur the various resuémts for operating as a CPO, the
Final Rule discusses registration separately from financial reportthff@am other compliance obligations . . .
because, in the Commission’s view, registration itself has indepevalen.” Def.’s Mem. aR7 (citing, e.g,
CFTC v. British Am. Commoditypflons Corp, 560 F.2d 135, 1390 (2d Cir. 1977) (noting that “[r]egistration is
the kingpin of the statutory machinery, giving the Commission the infavmabout participants in commaodity
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With respect to the data collection requirements ofi@ed.27, the CFTC stated that the
benefits would includan“increase [in] the amount and quality of information available to the
Commission regarding a previously opaque area of investment activity /i wioigld allow the
CFTC to “tailor its regulation® the needs of, and risks posed by, entities in the market, and to
protect investors and the general public from potentially negative or ov@gytrehavior.”Id.
at 11,281. The CFTC further explained that Déddnk “charged the Commission, as a member
of FSOC and as a financial regulatory agency, with mitigating risks thaimpegt the financial
stability of the United States.ld. “By creating a reporting regime that makes the operations of
commodity pools more transparent to the Commissi@aCimmission is better able to identify
and address potential threat$d. While the CFTC noted that the “total benefit of risk
mitigation as it pertains to the overall financial stability of the United States is not ldefif
.. itis significam insofar as the Commission may be able to use this data to prevent further
future shocks to the U.S. financial systend!
The overarching benefits of the amendments to the Final Rule at issue hengparéesl
by a number of specific justificatiorier the amendments, including:
(1) To “eliminate informational ‘blind spots™ in the derivatives markdtmnal
Rule, 77 Fed. Reg. at 11,2&ge also idat 11,278 n.224, 11,279, 11,280,
11,281; 2011 NPRM, 76 Fed. Reg. at 7988;

(2) To enable the CFTC to carout a “more robust mandate” after DeBhnk
“to manage systemic risk amalensure safe trading practices by entities
involved inthe derivatives marketancluding swap markets. Final Rule, 77
Fed. Reg. at 11,275ge also idat 11,277, 11,279; 2011 NPRM, 76 Fed. Reg.
at 7976-78;

(3) To “better understantthe participanten thederivatives markets” and the

“interconnectedness of all market participanis,dbrder for the CFTGo
“betterassess potential threats to the soundness of derivatives markets and

trading which it so vitally requires to carry out its otherutaty functions of monitoring and enforcing the
[CEA])).
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thus the financial system of the United Statdsirial Rule, 77 Fed. Reg. at
11,280;see also idat 11,281; 2011 NPRM, 76 Fed. Reg. at 7978, 7988;

(4) To enable the CFTC to perform its duties as a member of thE 86L&
established in Dodd-FrankSeeFinal Rule, 77 Fed. Reg. at 11,252-58¢
alsoid at 11,281; 2011 NPRM, 76 Fed. Reg. at 7977-78;

(5) To respond to Congress’ amendment in Dédairkto the definitionof
“‘commodity pool operator” to include investment vehicles participating in
swaps.Final Rule, 77 Fed. Reg. at 11,25#&e also idat 11,260; 2011
NPRM, 76 Fed. Reg. at 7976;

(6) To address information indicating that RICs were operatirttpdacto
unregulated commodity pool§&eeFinal Rule, 77 Fed. Reg. at 11,254e
also11,258-59; 2011 NPRM, 76 Fed. Reg. at 7983-84;

(7) To ensure that operators of all commodity pool operators, including swap-
trading entities newly brought within the statutory definition, meet minimum
standards of competenc$seeFinal Rule, 77 Fed. Reg. at 11,254, 11,277; and

(8) To ensure €onsistent treatmewf CPOs regardless of their status with respect
to other regulators.” 77 Fed. Reg. at 11,254.

The plaintiffs dismiss the abow#ed justificationsmost of which areited by the
defendants “separate and comfiet) reasons for circumscribing the 2003 blanket exclusion of
RICs from CFTC regulationDef.’s Mem. a21-22 as “cherrypicked” portions of the Final
Rule. Pls.” Resp. t®ef.’s CrossMot. for Summ. J. (“Pls.” Resp.”), ECF No. 28,22 The
plaintiffs arguethat theCFTC has “conjure[d] new rationales to replace the justifications
provided in the Rul®elease.”ld. at 7. This argument is unavailing, howewénce the
justifications cited are all plainly in the Final Rule and cited as justificafmrtfie Final Rule.

Undeterred, the plaintiffs further argue unconvincingly that these justiiiatail. See
id. at22-28. The plaintiffsalsocontend that the “[tjhe Commission . . . could not simply invoke
the financial crisis and conclude thatyssubsequent regulation is justified; its Release had to
explain why the financial crisis justifies the Rule adopted hdiak.at 5. Yet, there is no

legitimate debate that derivatives trading and the risks associated with thay actnet
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significant contributors to the financial crisiSee, e.g.S. Rep. 111-176 at 29 (notitttat
“[m]any factors led to the unraveling of this country’s financial sector,’chiuig as “a major
contributor to the financial crisis . . . the unregulated ohecourter (“OTC”) derivatives
market; which grew by a factor of “almost fifty times” between 1994 and 2008 largeiguse
of the CFMA of 2000, which “explicitly exempted OTC derivatives, to a largenextem
regulation by the” CFTC and “limited the SEC’slaarity to regulate certain types of OTC
derivatives.); see id at2-3 (citing among the shortcomings that the FSOC was intended to
address that “investment banks and other types of nonbank financial firms opetated wi
inadequate government oversight'rigig the financial crisis

To the extent that the plaintiffs criticize the CFTC for insufficiently establisalimik
betweerderivatives trading binvestment companiesd the financial crisis, the plaintiffs
ignore that one of the stated reasonsHterRinal Ruleas mandated by Dodd-Fraito
“eliminate informational ‘blind spots™ in the derivatives marke®&eeFinal Rule, 77 Fed. Reg.
at 11,275see also idat 11,278 n.224, 11,279, 11,280, 11,281; 2011 NPRM, 76 Fed. Reg. at
7988. The amendments requiring RICs to register and report information to the CFTC is
intended to fulfill thisverygoal. Furthermore, as tig&FTC notes, the Final Rule “is not a
punishment for past conduct.” Def.’s Reply to PIs.” Resp. to Def.’s Cross-Mot. for Shmm
(“Def.’s Reply”), ECF No. 29, at 5. Instead, it is intended, going forward, “to ensure that the
Commission can adequately oversee the commodities and derivatives markatsemsdnarket
risk associated with pooled investment vehicles under its jurisdictldn(quoting 2011
NPRM, 76 Fed. Reg. at 7977). The Court will not disturb the agency’s ruling as arartcary
capricious for finalizing a prophylactic rule to prevent problems beforeathsy in the agency’s

blind spots.SeeStilwell v. Officeof Thrift Supervision569 F.3d 514, 519 (D.C. Cir. 2009)
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(explaining that “agencies can, of course, adopt prophylactic rules to prevenighpteftiems
before they arise” and “[a]Jagency need not suffer the flood before building the 1Bvee.

The CFTC not only provided justifications for the rulemaking, but also explained the
significance of the potential benefits of théemaking. The CFTC acknowledg#uht “systemic
benefits of this nature cannot meaningfully be quantified.” Def.’s Mem. @ittdg 77 Fed.

Reg. at 11,277, 11,28hoting that “enhancing the quality of entities operating within the
market” is “unquantifiable” and that the “total benefit of risk mitigation as it pertaithe

overall financial stability of the United States ig gaantifiable”). The CFTC did, however,
explain in the Final Rule that the purported benefits of the rule are “significaofar as the
Commission may be able to use this data to prevent further future shocks to thedna fi
system.” 77 Fed. Reg. at 11,281. The Court does not believe that any more exactihg benefi
calculation needs to be made in this caseticularly, here, where the agency is fulfilling
expanded regulatory responsibilities mandated under Dodd-Fdr&kCourt “see[s] no basis, at
least under the deferential arbitrary and capricious test, for overrieG T Cs] considered
judgment of the need for this regulatiortilwel, 569 F.3dat519.

As further explained below, the Court finds that the CFTC not only stated enffici
reasons for amending Sections 4.5 and 4.27, but also provided adequate justification for the shift
from its 2003 regulatory position in removing the blanket exception for RICs in particul

b) The CFTC Justified Replacing the 2003 Amendment.

The plainiffs argue aggressively that the amendmenthéd-inal Ruleepresent a
“summaryreversal” of the CFTC’s position in a 2003 rulemaking that investment companies
were “otherwise regulated” entities that did not require additional régullay the CFTC.PIs.’
Mem. at 1. The plaintiffs allege that the CFT&]rbitrarily [r] eversed it§p]rior [2003]

[rulemaking [w]ith [n]Jo [m]eaningful [jJustification.”ld. at31. Thus, thelaintiffs urgethe
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Court that theCFTCviolated the APA by “abruptly chang[ing] course without a meaningful
explanaion of the grounds for reversalld. The CFTC counters that the plaintiffs not only
ignore the “two se&hanging events of modern financial history that the Commission could not
ignore,” namelythe financial cris and Dodd-Frank, but also ignore the language in the Final
Rule and the Notice of Proposed Rulemaking that specifically explains the conrmativeen
these events and the Final Rule. Def.’s Men23at

At the outset, to the extent that plaintiffs’ dealge to the sufficiency of the specific
reasons for the CFTC’s shift from its 2003 position reflects an effort to hold th€ @Fa
higher standard than it would be held to in creating a new rule, this effort is masgdide law
simply does not requerany heightened scrutiny of an agency changesition. See, e.gNat’l
Ass’n of Home Builders v. ERA82 F.3d 1032, 1036 (D.C. Cir. 2012) (rejecting petitidners
argument that “under the APA, the agency has to be held to a higher standard” Whegeéisc
course, and noting that an agency’s “reevaluation of which policy would be better iof ligbt
facts . . . is well within an agency’s discretiorDjjimon v. NTSB588 F.3d 1085, 1089 (D.C.
Cir. 2009) (explaining that the “APA does not impose a heightened standard of review upon an
agency to justify its departure from precedeniThus, n evaluating the CFTC’s shift from its
2003 regulatory position, this Court has the “responsibility to ensure that [the hgainsfyed
the core requirement . an agency must meet when changing course: it must ‘provide reasoned
explanation for its action,” which ‘wouldrdinarily demand that it display awareness that it is
changing position.””Nat’l Assh of Home Builders682 F.3cat 1038 It bears repestg that &
agency “need not demonstrate to a court’s satisfaction that the reasons for pjadicygare
betterthan the reasons for the old dn&CC v. Fox Television Stations, In56 U.S. 502, 514-

15 (2009) (emphasis in original). Rather, “it suffices that the new policy is $sbhei under the
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statute, that there are good reasons for it, and that the dogglressest to be better, which the
conscious change of course adequately indicates.(emphasis in original). The Court
concludes thathe CFTC has amply satisfi¢lose factorfiere.

As part of its justification for the shift in regulatory approach, the Fina Rates the
CFTC's history of exempting certain categories of entities, including,Rf@sn the CPO and
CTA registration rquirement set forth in Section 4m(1) of the CEA, because such entities
engaged in relatively little derivatives trading, and dealt exclusively witlifigdeeligible
persons, who are considered to possess the resources and expertise to manage their
exposure.” 77 Fed. Reg. at 11,275. The Final Rule bluntly expréaeseS3dmmissiors
judgment that “changed circumstances warrant revisions to these rulgés.Among the
“changed circumstances” cited in the Final Rule warranting “a new regiateand data
collection regime for CPOs and CTA&., are: (1) fncreased derivatives trading activities by
entities that have previously been exempted from registration with the Comniig8jon
“entities now offering services substantially identicahose of registered entities are not
subject to the same regulatory oversig(8) “the Dodd-Frank Act has given the Commission a
more robust mandate to manage systemic risk and to ensure safe trading pgracntdses
involved in the derivatives markets, including qualified eligible persons and othierpaentss in
commodity pools;” and (4)While the Commission must execute this mandate, there currently is
no source of reliable information regarding the general use of derivativegibtered
investment companies.ld. This language from the Final Rule shows that the Commission was
consciously changing its position and set forth reasonable justificatiorefonanges.

The plaintiffs get carried away by their own rhetoric to say that thendeht has

“identified no problems or abus#sat had arisesince 2003 that justified regulation,” PIs.’
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Mem. at 1, in the face offanancial meltdown due in significant part to derivatives trading, lack
of transparency, and the lack of regulatory oversight, all of which prompted enactrbenmtdsf
Frank. See, e.gJCKLING & RUANE, DERIVATIVES at 1. It is indisputably correct, as the CFTC
notesthat the recent financial crisis “has widely been attributed in significant pidue to
unchecked growth in the 2000s of dark, unregulated markets irtreveounter derivatives,
including swaps.” Def.’s Mem. dt1l. Nonetheless, the plaintiffs dismiss what they characterize
as“[tlhe Commission’s [n]Jewfound [gliance[o]n Dodd-Frank [a]nd [t}e Financial Csis”

Pls.” Resp. at 5, to contend thlaese events dmot explain why the financial crisis justifies
regulation of investment companiesparticular,” id. at6 (emphasis in original). In other
words, the plaintiffs attack the CFTC'’s rescission of the 2003 version of Section 4.5 for not
sufficiently tying derivatives trading activity by RICs to the changed wistances.

This myopic viewof the Final Rule is fundamentally incorrect for at least three reasons
discussed in more detail belofirst, the Final Rule effectuates the congressional purpose in
Dodd-Frank to provide more transparency and regulatory oversight of derivatdiag tra
generally;second, the statutory bases for the 2003 version of Section 4.5 were repealed and other
contextual considerations underlying the 2003 version have substantially changeahadigd, fi
the CFTC was aware of potentially risky but unregulated CPO tradingtyatily RICs,
providing further justification for the prophylactic measures reflected ifited Rule.

First, the CFTC properly understood a “primary purpose of the addk Act” to be
“promotion of transparency in the financial system, particularly in the deegatarket.” 77
Fed. Reg. at 11,277The fact that the CFTC correctly articulated thigpse is confirmed by
examination of the Senate Banking Committeedrejor Dodd-Frank, which statetat “[a]

major lesson from the crisis is the importance of transparency in financkatna S. Rep.
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111-176 at 38.The registration of entities, inding RICs, engaging in more thda minimis
trading in derivatives and swaps is an entirely rational and appropriatammsattio effectuate
this congressional purpose. This is particularly so because, as pointed out in tRaukenal
there “currently$ no source of reliable information regarding the general use of derivatives by
RICs. Id. at 11,275 (emphasis added). It is evident from the Final Rule that, in response to the
financial crisis, the CFTC decided that it was necessary to shine a lighitrahspots” in the
financial markets, including RIC4$d. Thus, the Final Rule was not focused on Ri@ssebut
on entities, including RICs, which engage in unregulated CPO activities.

The registration and reporting requirements in the Final Rule are designaayntut
assist the CFTC in its regulatory oversight function but also to facilitate the’ €Ré®ly
envisioned role in providing information tbe FSOC, which is tasked tanter alia, “monitor
emerging risks to U.Sirfancial stability,”and address shortcomings of the tleetant
regulatory framework “that left the governmentatjuipped to handle the recent financial
crisis.” S.Rep 111-176 at 2. As noted, cited among the shortcomingshthBSOC was
intended to address was that “investment banks and other types of nonbank financial firms
operated with inadequate government oversigttt."at2-3. This runs directly counter to the
plaintiffs’ argument that the financial crisis was not tied to investment b&8des, e.g.PIs.’
Mem. atl2 (noting that plaintiff ICI had, in their comment on the instant rule, pointed out “that
there was no evidence that investment companies’ participation in the comnoditiets
posedanyrisk, much less systemic rigk(emphasis in original) Thus, the CFTC was
consciously changing its regulations in light of the new context, which wasvitlgh the

agency'’s discretion.
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Secondthe plaintiff's criticism of the CFTC’s purportedly insufficient justification fisr
shift from its 2003 regulatibappears even more vacuaymn examination dhe changes in
Dodd-Frank that repealed parts of the CFMA. The repeal of these CFMA provisiects/efy
eliminated the statutory underpinning for the 2003 amendm&a=2003 Rule 68 Fed. Regat
47,223 (noting that the “relief the Commission is proposing . . . is consistent with the purpose
and intent of the CFMA”). That these provisions added in the CFMA, which excluded swap
transactions from CFTC oversight under the C&Are repealed by Doederanksignifiesa
sufficiently changed circumstance to warrant a change in regulation obpsgvexempt
entities such as RICghat engage in derivatives and swaps tradbgeEffective Date for Swap
Regulation, 76 Fed. Reg. 35,372, 35,375 (detailing seven provisions excluding or exempting
transactions from CFTC oversight, which, under Dodd-Frank, were removed from thasGCEA
July 16, 2011).

The plaintiffs’ complaint thathe CFTC justified the Final Rule on the grounds that
investment companies wergcreasingly participating in commodity markedsgPls.” Mem. at
32 (citing 77 Fed. Reg. at 11,275), wlidns wasthe very result the Commission sought to
achievein its 2003 rulemaking,id. (emphasis in original), amounts to crocodile tears. Indeed,
when the CFTC issued the blanket exclusion of RICs from the CPO definition in 2003, it did so
taking into account the “current investment environmegatisistently withthe CFMA'’s
deregulatory policy, which asbased on assumptions that have now been called into serious
guestion. 2003 Rule, 68 Fed. Reg. at 47,223. For example, when promulgating the 2003 Rule
andevaluating its potential costs, the CFTC stated that deregulatmuft have no effect” on
the “financial integrity . . . of the commodity futures and options marHket.at 47,230. The

recenly experienced financial crisis, attributed at least in part toiskg, opague and
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unregulated derivatives trading, have patently undermined that assumption. The response
Dodd-Frank, not only by repealing key provisions of the CFMA but alssxpgndhg boththe
CFTC's jurisdiction taegulate derivatives arglvaps tradingndthe statutory definition of a

CPO to include entities that trade swapanstitutes a changed contakthe core of the CFKC’s
stated justification for its rulemakingsee2011 NPRM, 76 Fed. Reg. at 7977 (“Following the
recent economic turmoil, and consistent with the tenor of the provisions of the Dodd-Frank Act
the Commission has reconsidered the level of regulatiort thalieves is appropriate with

respect to entities participating in the commodityfas and derivatives markgt.

Finally, the Final Rule is intended to apg@consistentegulatory regime to entities
engaged in CPO activities in order to ensure the transparency required by Dakld+ferdo
protect consumers and the financial markets. The CFTC, in promulgating thR#Hma
explained for example, that it was requiring registration and reporting from ‘fogstaviously
exempt CPOs” because “[t]s®urces of risk delineated in the Dodd-Frank Act with respect to
private funds are also presented by commodity pools.” 77 Fed. Reg. at 112?86 ektent
that the plaintiffs insist that the CFTC must tie abusive and risky swap activity tdoBRiGs
regulating themsee, e.gPIs.” Resp. at 5, they are just wrong. Given the goal of Dodd-Frank to
protect the integrity of U.S. financial markets by promoting more regulatmmggarency, the
CFTC is justified in taking prophylactic measures to treat entities engaging sarfe regulated
activity in the same manner.

Furthermore, the Final Rule made clear the CFTC’s concerns, based upon consultati
with the NFA and the NFA'’s petition, that RICs were, in fact, using controlledyfore
corporations (“€GCs”), or subsidiaries, to operate unregistered and unregl&es. 77 Fed.

Reg. at 11,254 (noting the NFAe#tion, the Final Rule indicates “that registered investment
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companies should not engage in such activities without Commission oversight and that such
oversight was necessary to ensure consistent treatment of CPOs regduttileisstatus vih
respect to other regulatdys The NFA’s petition was corroborated by the CFTC during a
Roundtable, which is described in the Final Rute.at 11, 259 Specifically, the Final Rule
outlines the CFTC’s “understanding that [RICs] invest up to 25 percent of thetis asthe

CFC, which then engages in actively managed derivatives stratelfleswWhile the Final Rule
indicates no opposition to RICs’ use of CFCs for trading in commodity interests, dten t
trading falls within the CPO statutory definition, the Final Rule requires retmstr See dl.

In sum, it was a reasonable response to “changed circumstances” reflecteslatidag
and potentially risky financial market activities, for the CFTC to revisee2003 version of
Section 4.5 in order to learn more about commodities derivatives trading throwsghatexgi and
data reporting requirements for previously exempt entities engaging itradity activities,
including RICs** Seee.qg., Consumer Elecs. Ass'n v. EG@27 F.3d 291, 300 (D.C. Cir. 2003)
(noting that “[w]hile it is true that the [agency] must do more than simply posit the existence of
the disease sought to be cured, the Comonss entitled tappropriate deference to predictive
judgments that necessarily involve the experéind experience of the agef)dygitations and
internalquotation marks omitted). Accordingly, the plaintiffs’ arguments that the Gkdlated

the APADy “arbitrarily reversing” its 2003 position are unavailing.

#|n deconstructing the Final Rule, the plaintiffs fail to acknowledgetrerarching benefits of transparency and
risk-mitigation that come from the registration and reporting requiremesdions 4.5 and 4.27. For example, in
criticizing the CFTC’sapproach to codienefit analysigheycite aportion of aspeech by CFTC Chairman Gary
Gensler, in which he notes that the Commission has arranged for treeNghise Office of Information and
Regulatory Affairs to provide “technical assistance” to the Commissiaricplarly with respect to cofienefit
analysis. PIs." Mem. at 22 n.11 (citing Gary Gensler, ChairmanCCBpen Commission Meeting for
Consideration of Rules Implementing the Ddeldnk Act (May 10, 2012) (“Gensler Statement”), available at
http://cftc.gov/PressRoom/SpeechesTestimony/genslerstatemerit054€1] they omit the immediate followan
portion of the statement, in which the Chairman states that the CFTC “shkalohtoaccount the overall benefits
to the American public and market participants of increased transparm@ney risk and help to protect against
another crisis.” Gensler Statement. “I don’t know that anyone needs to indedrithe Chairman stated, “but
eight million Americans lost their jobs in that crisisld.
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C) Dodd-Frank Sanctions Dual Regulation by CFTC and SEC.

The plaintiffs also press an argument that the Final Rule is not justifieddeettee
CFTC’sregulation of derivatives trading by RICs would be redundant of regulation by the SEC
SeePls.” Mem. at22. The plaintiffs argue that the CFTC failed to show that existing regulations
are inadequate, and that the amendments layer unnecessarily CFTC and N&#oretpn top
of existing regulationypthe SEC and FINRA, thus subjecting investment companies to four
separate regulatory mastersd. at 31;see also id(citing American Equity613 F.3d at 179)
(vacating an SEC rule because of the failure of the SEC to “to determine ryhetiher the
existing regime, sufficient protections existed®) They note that the portions of the Final Rule
discussing Section 4.5 “do not citsiagle SEC statute or regulation” and that the CFTC does
not “identify which SEC and FINRA regulations affect investneampanies and their service
providers” nor “determine which CFTC and NFA regulations overlap witbetlexisting
regulations.” Pls.” Mem. at 22-23 herefore, the plaintiffs argue, the Final Rule was
“incomplete because it fails to determine whether, under the existing regffieesu
protections existed.ld. at23 (quotingAmerican Equity613 F.3d at 179).

The defendant, howevatid address this very issue in the Final Rule. The CFTC noted
that theSEC itself had acknowledged that “it had developed a comprehensive and systematic
approach to derivatives related issues” and that SEC controls “lose their effestiwhen
applied to derivatives.” 77 Fed. Reg11,255. Given the SEC’s ownsassment of its

effectiveness— or lack thereof —n regulating entities involved in derivatives markéte,

% The plaintiffs point out the followingverlapbetween the CFT®IFA regulatory authority and the SEHINRA
regulatory authority“[b]oth regimes require registration, reporting, and disa®sbioth impose recordkeeping
obligations; both require protection of investor assets; both impose staaatefraud provisions; both impose
advertising restrictions; and both require qualifications testing of tisepemwho sell investment company refsaor
commodity pool interests.” Pls.” Mem. at 23.
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plaintiffs’ complaintabout redundant regulation appearsdobon a false premise about the
SEC'’s capacity and interest in regulating for the CFTC’s purposes.

Moreover, the SEC and CFTC have different regulatory authority and purf@ses.
Merrill Lynch, Pierce, Fenner & Smith v. Currad56 U.S. 353, 386 (1982) (explaining that the
CEA provision giving the CFTC exclusive jurisdiction in commodity derivativeketswas
intended “to separatée functions of the [ETC] from those of the Securities and Exchange
Commission”);see alsdef.’s Replyat 7 (ICI testimony to Congress in 2009, regarding the SEC
and CFTC, stating that “each agency is called upon to maintain the intdghty markets
within its jurisdiction” (quotingExamining What Went Wrong in the Securities Markets, How We
Can Prevent the Practices That Led to our Financial System Problems, and How to Protect
Investors: Hearing Before the Comm. on Banking, Housing, and Urban Affaitth Cong. 1,
S. Hrg. 111-58, at 98, App. A, Executive Summary (2009))). As the CFTC noted in the Final
Rule, in response to a public comment, “[w]hile the Commission and the SEC share rieny of
same regulatory objectives,” the CFTC has a particalar‘to foster open, competitive, and
financially sound commodity and derivatives markets.” 77 Fed. Reg. at 2, 2tus, the
plaintiffs’ assertion that the CFTC failed to “identify the baseline of bendféady provided
under the status quo” is gohy incorrect. Pls.” Mem. é3. The CFTQlid identify thestatus
guo — and disagrees with the plaintiffs, and other commenters who voiced the same view, that
the SEC’s regulation of these markets, alone, is sufficient.

This case is therefore distingbhable fromAmerican Equitywhere the D.C. Circuit

vacated an SEC rule because the agency “failed to analyze the efficiency oftihg stase law

% While the plaintiffs emphasize tt@FTCs statement that it sharesth the SEC'many of the same regulatory
objectives’ seePls.” Mem. at 15quoting77 FedReg. at 1278), theCFTC countershet the plaintiffs take this
statement out of its proper context, which is that the “CFTC was empltatiz uniqueness of its own mission,
distinct from the SEC.” Defs.” Mem. a@8.
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regime.” American Equity613 F.3d at 179. There, the Court found the agency’s analysis
“incomplete beause it fails to determine whether, under the existing regime, sufficient
protections existed to enable investors to make informed investment decisionseasdcell
make suitable recommendations to investotd.” In contrast, the CFTC in this cadid address
the SEC'’s role in regulating derivatives and still determined that the CFI € ftede to play.

For that same reasonjgsltase is also distinguishable frddnsiness Roundtahlehere
the D.C. Circuit vacated an SEC rule because the SEC “failed adequately to adetbss thk
regulatory requirements of the ICA reduce the need for, and hence the luebefitad from”
the agency’'s rule. 647 F.3d at 115fhe CFTC in this case considered and evaluated the SEC’s
regulatory objectives and demined that the CFTC should still require entities to register with
the CFTC because it is the CFTC’s congressionally mandated role “to fgetar competitive,
and financially sound commodity and derivatives markets” and, as such, its fpsogra
structured and its resources deployed to meet the needs of the markets it regdlatesd. Reg.
at 11278.

Furthermore, the mandate from Congress in Dodd-Frank to incorporate swaps into the
definition of CPO demonstrates the insufficiency of prior regulati@esid. at 11,258 (noting
that Dodd-Frank&mended the siatory definition of the terms ‘commodity pool operator’ and
‘commodity pool’ to include those entities that trade swaps”) (citing 7 U.S.C. § 1a€(Q})).
While certain activities of s areregulated bythe SEC not all swaps derivatives have been
regulated by the SECClearly, then, Congress thought that additional regulation from the CFTC
was necessary for swaps in particul&ee, e.g.Joint Proposed Rule, Further Definition of
“Swap Dealer,” “SecuriBased Swap Dealer,” “Major Swap Participant,” “Major Security

Based Swap Participant” and “Eligible Contract Participant,” 77 Fed. 80596 (May 23,
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2012) (noting that DodéHank ‘particularly provies that the CFTC will regukatswaps,’and
that the SEC will regulate ‘securibased swaps”)AR 865 (Comment from U.S. Senate
(Dianne Feinstein, Carl LevirfNov. 30, 2011)(noting that the SEC “does not have the
equivalent expertise or experience in overseeing commaodity related salesdamgl ppractices”).
It is therefore within the CFTC’s purview to enact rules to appropriately prsngress’
directive, including by using its discretion to foreclose an earlier blankepégn from CFTC
regulation. See Charter Communs., Inc. v. FG80 F.3d 31, 42 (D.C. Cir. 2006) (concluding
that “[g]iven the Congressional command . . . and the FCC’s determination . . . we cgarobt re
the agency’s codienefit balance as arbitrary”). Accordingly, the plaintiffs’ argumdrdasthe
CFTC did not assess the potential redundancy of their regulations of RICs areingavail

Finally, theplaintiffs express concern about the lack of harmonization between the CFTC
and SEC regulatory regimes with respect to investment companies. Whilaitiiéfgcontend
that theCFTC*“failed to determine the extent of those conflicts,” Pls.” Men23ton the
contrary,the CFTC explicitlyrecognized in the Final Rule that “there are certain provisions of its
compliance regime that conflict with thattble SEC and that it would not be possible to comply
with both.” 77 Fed. Reg. at 11,272. Thus, concurrently with issuing the Finaltku@FTC
issued a notice of proposed rulemaking “regarding the areas of potential hatronrogéveen
the Commissiols compliance obligations and those of the SE@.”

The plaintiffs arguehat this “regulatdirst and harmonizéater approach” means that

investment companies and their advisers will be subject to conflicting regui&tieis.” Mem.

%" The plaintiffs lament, for example, that “duebulatiori “may confuse investors” by requiring RICs to disclose
“similar information at different times, in different formats, andiféedent agencies,” Pls.” Mem. a# (citing AR
452,Janus Capital Comment, at 2), and suggest that this could lead to @sripartail[ing] their operations in the
commodity markets, leading to ‘market disruption, less liquidityéonaining market participants and harm to
mutual funds’ shareholders,d. (citing AR 641,Dechert Comment, at 13). The CFTC has responded that these
disclosue requirements are “contingent on future rulemaking,” namely the n@ation rulemaking, which could
resolve the plaintiffs’ concerns. Def.’'s Mem4&
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at37; see alsd’roposed Rule, Harmonization of Compliance Obligations for Registered
Investment Companies Required to Register as Commaodity Pool Operators, 77¢-dd., B4b,
11,352 (Feb. 24, 2012) (Commissioner Sommers noting in her dissent that “[tlhe proposed rules,
if finalized in their current form, would not achieve true harmonizatiol e CFTC, however,
contrary to the plaintiffs’ assertions, acknowledged the potential overlapulat@y regimes

and took steps to explore possible harmonization of thenesgilndeed, the CFTC suspended
compliance with the reporting obligations in Part 4 of its regulations for RICsaftetithe

release of the final harmonization rul8ee77 Fed Reg. at 1259 (“The Commission will not
require entities that must registdue to the amendments to 8§ 4.5 to comply with the
Commission’s compliance regime until the adoption of final rules governing theiaoo®l
framework for registered investment companies subject to the Commissiord&fions).
Specifically, while RCs are required to register with the CFTC pursuant to Section 4.5 as of
December 31, 2012, RICs will not have to comply with recordkeeping, reporting, and diesclosur
requirements of the Final Rule, including the Section 4.27 reporting requirement, urayss0 d
following the effectiveness of a final harmonization rufee77 Fed. Reg. at 11,252
(“Compliance with § 4.5 for registration purposes only shall be required not later thatettod |
December 31, 2012, or 60 days after the effective date dihtdeulem&ing further defining

the term “swap,’and “[e]ntities required to register due to the amendments to § 41%sha
subject to the Commissiantecordkeeping, reporting, and disclosure requirements pursuant to
part 4 of the Commissios’regulaibns within 60 days following the effectiveness of a final rule
implementing the Commissitnproposed harmonization effort pursuant to the concurrent
proposed rulemakiriyy Def.’s Reply to Pls.” SupgResp, ECF No. 40 at Bagreeing with the

plaintiffs that, by the clear language of the Final Ruieyéstment companies required to
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register with the Commission pursuant to the amendments to Rule 4.5 need not comply with
Rule 4.27 until after the harmization rule becomes effective”).

TheCourt agrees uh the defendant that there wasthing arbitrary and capricious about
the agency’s decision to proceed with regulatory amendmehile, assessg possibilities for
harmonization of reporting requirememtgh anotheragency Rather, the agency adopted a
measured approach to extend the CPO regulatory regime in orderly phases, matmneathat
minimizes reporting burdens on regulated entities. The Court acknowledgesalpsriect
world, all the pieces would come together at the same time antiithatould be preferred. Yet,
where significant benefits are at stake, the CFTC may take incremental,aksteygs todrther
its mission and fulfill ongressional mandates, and address the related issues in an orderly
manner. The agency’s decision to proceed with certain aspects of the FanavRild
completing the harmonization process, was not arbitrary and capricious.

d) The CFTC Was Justified in Retaining an Exemption in th@ CP
Definition for NoRRIC Entities.

The Court now turns to the plaiifis’ complaint that the CFTC targeted RICs for
registration, with its attendant obligations, while retaining the exemption in the Gir@ale
for other entities in &ction 4.5. Specificallyhe plaintiffs point out that while the CFTC
justified the Final Rule in part on the ground that “entities that are offeringaegsubstantially
identical to those of a registered CPO should be subject to substantially idegfidatory
obligations,” PIs.” Mem. at 12 (quoting 77 Fed. Reg. at 11,2Zs)meners noted that the Rule
“would create new asymmetries,” where RICs meeting the registrateshtiids would be
required to register with the CFTC while other “otherwise regulated” entibed still be
exempt from registratiorsee id The CFTC explaied in the Final Rule in response to a

comment, however, that:
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The Commission is focused on registered investment companies because it is

aware of increased trading activity in the derivatives area by such entities that

may not be appropriately addressed in the existing regulatory protections,

including risk management and recordkeeping and reporting requirements . . . .

[It] is unaware of other classes of entities that are excluded from thetidefioi

CPO engaging in gnificant derivatives trading.

77 Fed. Reg. 11,255. In other words, the Ckusiified its distinction becausevitas aware of
derivativesrading by RIG, but notby the other exempted entitieso determined that the RIC
exemption should be eliminat&dhile others remained in placén the Final Rule, the CFTC
also stated it had relied, not only the NFAPetition but on “comments received at the
Roundtable and during the comment period,” in concluding that RICs, in particular, wege usi
“controlled foreign corporations as a mectsamito invest up to 25 percent” of the RICs’
portfolio in derivatives.ld. at 11,259.

Significantly, the plaintiffs nowhere ass#rat the GTC was wrong in its assessment or
offer evidencehat other exempted entities are also engaged in “increas@tteectivity in the
derivatives area.’As amicus, the National Futures Association points out that “certain registered
investment companies took full advantage of the CFTC’s 2003 amendments to Regulation 4.5
and began to extensively and in some cases exclusivelyuse derivatives in their investment
strategies, and directly market these investment companies to retail investomsasdity
investments with minimum investments as low as $2,5@0i&f for NFA as Amici Curiae
Supporting Defendar@FTC, ECF No. 24 at 11. These RICs wede factocommodity pools
that[fell] entirely outside the CFTC’s and NFA’s customer protection regulatgmnesfor
commodity pool operators.ld. Consequently, the NFA “argued to the CFTC that one of the
key premisesgor the CFTC’s 2003 amendments to Rule 4.5that registered investment

companies were ‘otherwise regulated’ regarding their derivatives gradiis no longer true.”

Id. at8. The NFA’s petition is cited in the CFTC’s Notice of Proposed Rulemak&®y,7 Fed.
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Reg. at 7984andhelps further explain theFTC'’s justification in issuing the amended Rule
particularly focused on rescinding the blanket exemption for BiCs.

2. CostsSide Analysis

The Court now turns to the plaintiffs’ arguments about the figahcy of the evaluation
of the costs of the Final Rule. Specifically, flaintiffs argue that the Final Rule imposes
“[ slignificant [a]nd [ulnnecessary costand was issued in a manripn]aking [i]t [[jmpossible
[t]o [f] ully [d]etermind]t]hose [cbsts[a]s[r]lequired[b]y [[]aw.” Pls.’ Mem. aB4.2° Notably,
the plaintiffs do not say the Final Rule ignores costs altogether. Indeed, thR#Hmalutlines
anticipated costs of the registration and reporting requirements under Sédians! 4.27°
With respect to Section 4.5, the CFTC estimated, for example, that “each CPO . . . moisprevi
subject to registration will be obligated to submit a $ 200 registration fee, an §i&bateon fee
for each associated person, and a $ 15 fee for fingerprinting services for eattexspecson.”

77 Fed Reg. at 11,273. In addition, the CPO would be subjéstdpalia, $ 750 in annual

% Materialcited in an agency’s notice of proposed rulemaking may be used to propéfyyggstcy action, but
those documents added after the fact may not be used as justifiGtie®m. Radio Relay League, Inc. v. FCC
524 F.3d 227, 236 (D.C. Cir. 2008) (explaining that agencies must make allutiechnical studies and datah
which it has relied in decisiemaking so that public can understand basis for agency atitatjon omitted) Nat'l
Assh of Reg Util. Commts v. FCG 737 F.2d 1095, 1121 (D.C. Cir. 1984) (“Disclosure of staff reports allows the
parties to focus on the informatioglied on by the agency and to point out where that information is erroaeous
where the agency may be drawingproper conclusions from it.”)The Court, howevetgenerally may not uphold
agency action on a basis other than that relied upon by theyagdnanin v. Nat'l Transp. Safety Bdb27 F.3d

1239, 1245 (D.C. Cir. 2011oburn v. McHugh679 F.3d 924, 934 (D.C. Cir. 2012)

2 The plaintiffs suggest that the burdens that may arise from the amertdrSention 4.5 “include compliance
costs for nvestment companies and their advisers, such as to reconcile and ssiafgitdi regulatory requirements;
upgrade systems to produce additional reports; hire additional compliersompel; satisfy additional registration
requirements; prepare and distite required disclosure documents; and establish controls necess@yitor and
assure compliance with trading restrictions.” Pls.” Men34a85. The plaintiffs further note that “[e]ven
investment companies that may not trigger the registratiestiblds will be required to expend significant time and
resources monitoring compliance with the regulations, lest their tradimgrketing activities trigger registration.”
Id. at35.

% As the defendant emphasized at the motions hearing, the QR TiGis rulemaking, independently evaluated the
costs and benefits of registration, standing alone, and reporting totmai€sion on form CP®QR, standing
alone, and then analyzed those costs together. And thdti®se are the costs of this actiof.t. at 53, lines 8L.1;
see als&/7 Fed. Reg. at 11,273, 11,275,217,
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membership dues for NFA membership, as well as NFA audit fees, which “gespt]y by
individual entity and individual audit and thus [are] difficult to quantify on any sorgfemate
basis.” Id. at 11,277.Furthermore, the CFTC estimatiéa average annual tintleat would be
requiredto submit the applicable registration fornfsee id 11,272-73see alsdef.’s Mem. at

55. The CFTC also recognized that CPOs newly required to register could alsa uaciety of
other costs, which would vary amongst CPOs, including for compliance personnel, derglopm
of information technology, and legal/accounting adviSeer7 Fed. Reg. at 11,27%Vith

respect to requirements under Section 4.27, the CFTC provided estimates of the “[a]nnual
reporting burden” for the completion of each of the three schedulesmfGBOPQR. 77 Fed.
Reg. at 11,275.

Notwithstandinghese costs and time estimates contained in the Final Rule, the plaintiffs
contend that the CFTC’s costs-side analysis fell short, or wasxistent, primarily in three
respects. First, the plaintiffs argue that the CFTC was unable to evakiatess$hof the rule
because the analysis of the overlap between théateguregimes of the CFT-SIRA and the
SEGFINRA has not yet been undertakebeePls.” Mem. at 37-39. Second, the plaintiffs argue
that the CFTC was unable to assess the costs of including swaps in the threshlaitioredc
because “swap” was not defined at the time of the rulemal8eg.id at 36. Both of these
arguments find fault with the agency’s decision to proceed with the Final Rerdleough
certain issues were not yet finalhird, the plaintiffs make a broader argument throughout their
briefing that suggests that these additional regulations are just too burdensaireafty-highly
regulated industriesSee, e.gid. at 2 (emphasizing that investment companies are atheng

“most regulated types of companies in the United Statek™yt 23 (arguing that “[t]hese
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collective burdens cannot be justified to eliminate informational blind spots”). ol C
addresses each of these arguments in turn.

a) Harmonization with the SC

First, the Court turns to the plaingffargument that the CFTC was unable to evaluate the
costs of the Rule because of the still pending harmonization effort. The plaintdfbdethe
compliance obligations “that flow from registration.includ[ing], among other things,
recordkeeping obligations, restrictions on segregation of assets, invedtmsutiss, marketing
restrictions[and]a requirement to register with the NFA.” Pls.” Res2at According to the
plaintiffs, many of thesdisclosures and filings under rules administered by the CFTC would
overlap with disclosures and filings required by the SB€e id In a related point, the plaintiffs
argue that the CFTC was unable to evaluate the “paperwork” burdens imposed blethg Ru
required by the Paperwork Reduction A8eePls.” Mem. at38 (citing 44 U.S.C. 8§ 3507, H.R.
Rep. No. 104-37at 5(1995)).

The defendantesponds that the plaintiffs’ complaints about the costs ofrpg&tration
compliance are “prematureDef.’s Mem. at ®. In fact, the CFTC points out thtae plaintiffs
“ignore that the Final RulexemptRICs affected by the Rule 4.5 amendments from compliance
with other CFTC Part 4 regulations pending a final harmonization rule.” Def.'y Rep8
(emphasisn original)** see als&77 Fed. Reg. at 11,2%Entities required to register due to the
amendments to § 4.5 shall be subject to the Commission’s recordkeeping, reporting, and
disclosure requirements pursuant to part 4 of the Commission’s regulatibims 60 days
following the effectiveness of a final rule implementing the Commission’s prdpose

harmonization effort pursuant to the concurrent proposed rulenigkifge CFTCexplains that

31 The CFTC also notes in the Final Rule that it “is excluding § 4.5 conuglitom the PRA burden calculation for
these final rules, and is recalculating the information collecégnirements associated with § 4.5 in the proposed
harmonized compliance rules.” 77 Fed. Reg. &272,,
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it will consider “[t]he costs and benefits of other rulesif and when the Commission considers
imposing them.” Def.’s Reply at 18ee alsdef.’s Mem at56 (noting thatthe CFTC"will
present its consideration under Section 15(a) for those areas when it issuebarfoaization
rule.”).

Since it has suspendadyobligation to comply with the requiremis that flow from
registration under Section 4.5, the CFTC argues that the “[p]laintiffs’ chafidage .
compliance obligations, such as recordkeeping and disclosure, should be dismissedlbegause
are unripe.” Def.’s Mem. at2 TheCFTCemphasizes that it “separated those [compliance]
issues specifically so that such costs wawdtfollow inexorably from registration.’ld. at 56
(emphasis in original) As noted, although the defendant has also postponed compliance with
Section 4.27, the defendant considers that regulation final and not subject to change in the
pending harmonization rulemaking. The defendant thus argues that “the provisiossgethll
by [the p]laintiffs are final only with respeto registration under Rule 4.5 and financial
reporting under Rule 4.27” and “not final as to other areas.” Def.’s Mem. at 16-17.

The ripeness doctrine istended to “prevent the courts, through avoidance of premature
adjudication, from entanglinthemselves in abstract disagreements over administrative policies,
and also to protect the agencies from judicial interference until an administiatigeon has
been formalized and its effects felt in a concrete way by the challenging pafAstsaz@aeca
Pharms. LP v. FDA850 F. Supp. 2d 230, 241 (D.D.C. 20{chationomitted). “In determining
whether administrative action is ripe for review, the district court must betfiravpresumption
of reviewability and then evaluatke fitness of the isgs for judicial decision and the hardship
to the parties of withbiding thecour{’s] consideration.”ld. at 242(citation and internal

guotation marks omitted¥ee also Ohio Forestry Assin Sierra Club523 U.S. 726, 735 (1998)
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(noting that “[the ripeness doctrine reflects a judgment that the disadvantages of a premature
review that may prove too abstract or unnecessary ordinarily outweigh theramldibsts of —
even repetitive— postimplementation litigation”).

The Court agrees with the defendant that the compliance obligahalenged by the
plaintiffs are not yet fit for review for three reasons. First, it is unclehisastagevhat
compliance obligationsf any,will flow from Section 4.5egistration folRICsthat no longer
gualify for an exception under Section 4.5, #mel extent to whicthose compliance obligations
will entail any additional disclosures to either or both the SEC and CFTC. Second, the CFTC
admits that it has not yet undertaken an analysis of the costs and benefiistodhaignonizing
compliance obligations, nor undertaken an analysis under the Paperwork Reduction Act, and tha
it has suspended the plaintiffsbligations to comply with compliance regulations until after the
harmonization process. Thus, there is simply no basis on which the Court can propealtgevalu
the plaintiffs’ concerns about the CFTC’s promulgation of what are now hypothetica
compliance obligations. Finally, the plaintiffs will not suffer any hardshgabge, as the CFTC
represents, “the relevant compliance dates are contingent on enactment ofaxfivaalibation
rule and provide additional time for CPO/RICs to comply.” Def.’s Mem. at 50.

The Court appreciates the plaintiffs point that, upon completion of the harmonization
process when compliance with recordkeeping, reporting and disclosure requisefmgart 4 is
required, those RICs that no longer qualify for a Section 4.5 exemption may caayiexr he
regulatory compliance burden. While these compliance obligations are indispetatdd to,
and “flow from,” the registration requirement under Section 4.5, the Court nonethetssthat
such compliance is separate from and peripheral to the registration requireraed distinct

from the discrete data collection requirmis in Section 4.27 — and therefore not so integral to
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the considerabn of the costs of the amendments to Sections 4.5 and 4.27 that consideration is
necessary now?

Accordingly, the Court will gnat the defendant’s motion to dismiss the plaintiffs’ claims
regarding compliance obligatisthat “flow from registration.” While the plaintiffs are skeptical
of rulemaking proceeding in stages, the Court recognizes that is simplalibeiresome cases.
The time for any challenge to any new compliancégakibns is vien the final harmonization
rule has been releasadd the nature of those obligations is clestrthis stagehoweverthe
only challenges ripe for review are the plaintiffs’ challengpeSection 4.5 and Section 4.27.

b) Inclusion of Swaps in Trading Threshold

The plaintiffs also argue that the CFTC made it impossible to assess the costSinath
Rule because it included swaps within the trading threshold when the “key imgutagarding
swaps— including the very definition of the term — have yet to be finalized.” Pls.” Mem. at 45.
The Court disagrees -and notes that the Swaps Final Rule has since become finaBeed
JointFinal SwapsRule, Further Definition of “Swap,” “Securitgased Swap Dealerdnd
“SecurityBased Swap Agreement”; Mixed Swaps; SectB&ged Swap Agreement
Recordkeeping{7 Fed. Reg48,208 (Aug. 13, 2012).

Dodd-Frank provided a detailed definition of “swapgeDodd-Frank § 721(a),124 Stat.
at 1666-68 (to be codified at 7 U.S.C. § 1a(47)), but directed the CFTC and SEC to jointly issue

rules further defining the term and other related tesmaDodd+rank8 712(d)(1), 124 Stat. at

%2 The plaintiffs cite to public comments of the CFTC Chairmvaimerein henoted that the CFT@ught to be able

to take the forms from the [SEC].”I? Mem. at14 (citing Webcast: Sixth Annual Capital Markets Summit (Mar.
28, 2012) (pt. 2 at 25:18) (Statement of Comm’r Gensdegilable athttp://www.uschamber.com/webcasts/6th
annuaicapitatmarketssummit(“Capital Markets Webcast"):[T]hat is not how the Rule functions at all,” the
plaintiffs retort. Pls.” Mem. at 14. Immediately preceding the comrhenplaintiffs’ excerpt, however, the
Chairmanmentioredthe agency’s harmonization process with the SEC, in which the aganeiagemptingot
harmonize their regulatory requiremen8ee id The result of that process could be that the CFTC “take[s] forms
from the SEC,” but this Court will not prejudge that rulemaking. LikewthisCourt sees no reason to vacate
Sections 4.5 and 4.24®a@use the CFTC's discretionary harmonization process with the SE€yistrammplete.
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1644. The CFTCdetermined that the @ol-Frank definition of “swap” is comghensive,
however, and that “extensive ‘furtherfubéion’ of the ternf ] by rule is not necessaryJoint
Proposed Swap Rule, 76 Fed. Reg. 29,818, 29,821 (May 23, 2011). Thus, according to the
CFTC, the “agencies. . proposed [in their swap rulemakiragjly limited clarifications to

narrow the defiition by excluding'certain types of agreements, contracts, and transactions, such
as insurance products and certain consumer and commercial consagts’provide
interpretative guidance.” Def.’s Mem. &t (quoting 76 Fed. Reg. at 29,28&inphasisn
original); see alsd-inal JointSwaps Rule, 77 Fed. Reg. at 48,211 (noting\linaie the
“Commissions believe that extensive ‘further definitiohthe terms by rule is not necessary,”
the Commissions believe that some clarification of the definitias in order). In short, the
Final Rule relies on the statutory definition of swaps in Dodd-Frank, and doing so was
appropriate when the expert agency viewed it as complete. Since the CFTEGIsdirgl

swap rulemaking only sought to clarify in a limited way the existing statutoryititgfiim
Dodd-Frank, it was not arbitrary and capricioustf@CFTC to issue the Final Rule prior to the
finalization of the swaps definition in the Final Rule on Swaps.

C) The “Burdens” of the Final Rule

The plaintiffs m&e a broader argument throughout their briefing that the regulatory
requirements of the Final Rule are just too burdensome. The plaintiéisateithat RICs are
“among the most comprehensively regulated entities in the U.S. finandeinsyyand obsee
that even the CFTC “admitted in its final rule release that subjecting investment oesrtpan
additional regulation would impose ‘significant burdén®ls.” Mem. at 1. These concerns
about additional regulatory burden are insufficient to compeim@npg a regulatory action

targeted to obtain information considered vital to the protection of the financiettsar
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The Supreme Court has consistently explained that “[w]e must reverse ay pgkoy
when we cannot discern a reason for ilidulang v. Holderl32 S. Ct. 476, 490 (2011). Here,
as the Court has explained, the amendments to Section 4.5 and 4.27 were adopted after the CFTC
considered the financial crisis, the congressional intent and mandate in mdtcl-d&rd the
evidence that investemt companies were engaging in potentially risky andtraorsparent
practices. In light of all of these considerations, the CFTC reasoned thatnewsessary to
return to its pre-2003 regulation requiring RICs engaging in more tdanmanimisamountof
derivatives trading to register @°0s See/7 Fed. Reg. at 11,278.

Set against the considerations outlined in the Final Rule, that these registndtatata
reporting requirements abeirdenson the plaintiffs is not reason to find that the ageatgd in
a manner that was arbitrary and capricious. Moreover, the Court is not persuadedttbat S
4.5 and 4.27 regulation will bendulyburdensome. Section 4.5, by narrowing an exemption,
expands a regulatory regime already applicable to regiSB#€x$ to entities engagedthe
same regulated activity. eistered CPOs already comply with this regime so it is truly an uphill
battle for the RICs to demonstrate teath regulation would be unduly burdensome for them.
See77 Fed. Rg. at11,278 (Dspite recognizing that “significant burdens may arise from the
modifications to 8§ 4.5he CFTC believes “entities that are offering services substantially
identical to those of a registered CPO should be subject to substantially idegfidatory
obligations.”). As the CFTC observed in the Final Rule: “the compliance and regulator
obligations imposed on these CPO registrants will be no different from those chgposther
registered CPOsSuch compliance and regulatory obligations have not been unduly burdensome

for these other registrantsitl. at 11,262.
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RICs are after all, as the plaintiffs emphasize repeatedly, subject “todnggalations
covering virtually every aspect of investment companies’ business.” Fdsn. lslt 4. Indeed, by
virtue of being RICs, these entities already have systems in place to deal with tHeucoenp
obligations of regulation. The CFTr€cognized in the Final Rule that while the entities will
incur new costs as they comply with new CFTC regulations, these banderedatively minor
for entities that are already heavilygulated. Specifically, the CFTC recounts that one
commenter, in arguing agairestescission of another exemption not at issue here, suggested that
“any fund that seeks to attract qualified idlig purchasers is already required to maintain
oversight and controls that exceed those mandated by part 4 of the Commissioatsoregjul
77 Fed. Reg. at 11,264. The commenter further noted that, “[w]e are accustomed to intense
scrutiny from potentianvestors. . . . To say that such information-gathering goes far beyond the
contents of a mandated disclosure document is a gross understatdoheat 11,264-65The
CFTC indicated, contrary to “the commenter’s arguments as to the impor”d&scription of
the significant level of controls already in place “independent of regulatioet,“such controls
and internal oversight should facilitate compliance with the Commission’s regulagpme.”

Id. at 11,265. The Court agreds. evaluatingthe relative burden of the CFTC’s CPO
regulatory regime, it is appropriate to consider the fact that RICs, by virthe cégulated
environment in which they operate, already have robust internal compliance sechani
place.

Similarly, with respecto the data collection requirements of Section 4.27, the CFTC
pointed out that “obtain[ing] information from the full universe of registrants tg asltess the
activities of CPOs and CTAs in the derivatives market,” was “necessary” for ihe ©Ffulfill

[its] systemierisk mitigation mandate.”77 Fed. Regat11,723. Thus, the CFTC intended to
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collect from RICs that also registered as CPOs, “the same information thaqgtiisimg from
entities solely registered as CBRO Id. at 11,266. Indeedh¢ Final Rule indicates that currently
registered CPOs have already been using “for more than one year” the fonmedrém be filed
under new Section 4.2@.g, FormCPOPQR), which again provides real-life demonstration
that compliance with this seot should not be unduly burdensonid. at 11,268.

The Supreme Courecently explained that “[c]ost is an important factor for agenictie
consider in many contextsJudulang 132 S. Ctat490. Support for the agency policy at issue
in that case waurged by the government on grounds that the padiaxes time and money.”

Id. at 489. The SupremeCourt rejectd this rationale, stating thatfieapness alone cannave

an arbitrary agency policy,” which is “unmoored from the purposes @meceens of the

[relevant] laws.” Id. at 490. Conversely, if the Court concludes that an agency policy is not
arbitrary or capricioudyut is, as heresufficientlyjustified by the agency based upon its
evaluation of the relevant statute and contiae,mere faicthat it carries costs and burdens does
not render it violative of the APA.

While the CFTC must consider and evaluate the costs of its rules pursuant to its
obligations under the CEAsdudulangmakes clearthe CFTC is not required to promulgate
only rules that have low or no costs; rather, the agency is simply required to shtveyhat
“considered and ‘evaluated the costs of the ruleSee7 U.S.C. § 19(a)Therefore, the
suggestion that the Court should find an agency’s actions arbitrary andarapbecause
regulations carry costs is unavailing. Furthermore, the plaintiffs’ engpbaghe costs and
burdens of the Final Rule obscures the overall purposes and benefits of the rule. \Whiead the
Rule is “moored” to the “purposes and concerns” of Dodd-Fridnkt 490, and well within the

agency'’s discretion, and where the agency determines that the costs obtHeute are
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outweighed by its benefits, this Court finds no reason for finding that the agendyraate
manner that was arbitiaand capricious.

B. There Is No Basis to Disturb “Significant Aspects” of the Rule, as the
Plaintiffs Request.

The Court now turns to the plaintiffs’ arguments that the CFTC failed to provide
reasoned justification for (1) “impos[ing] new filing obligations on investment carapand
advisers without considering whether those obligations were necessary” innthef for
amendments to Section 4.27; (2) including “swaps within the registration thresk{8lds;”
providing a “restrictive definition of bona fide hedging;” and (d¢fting] the non-bondide
hedging trading threshold at five percent.” PIs.” Mem. at 39. The Court addredsed taese
issues in turn.

First, the plaintiffs argue that “[a]t the same tithatit narrowed the Section 4.5
exclusion f@ investment companies, the Commission arbitrarily and capriciously multiplied the
regulatory burden imposed ail registered CPOs by adopting new Section 4.27, which will
require CPOs to file a report called Form CPQR.” Id. (citing 77 Fed. Reg. at 11,285-86,
11,295-96). They claim that the CFTC “nowhere determined what information alweady
disclosed, and nowhere compared the content of those disclosust€ POPQR.” Id. at
40. Furthermore, the plaintiffs argue that the CFTC did not explaynits reason for requiring
Form CPGPQR “applies to investment compan&sll.” Pls.” Resp. at 43. The plaintiffs do
not dispute that the CFTC has authority to require RICs to complete Form CPOuPPRtead
guestion the justification for such a requirement. The CFTC responds that ‘jtfagamt to
collect the data in Form CRRQR from [RICs] whose activities require CPO registration to
assess the risk posed by such investment vehicles to derivatives markets aoadie br

financid system.” 77Fed. Reg. at 11,266.
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Just as the Court concludes that the CFTC was justified in amending Section 4.5, the
Court finds that the CFTC is also justified in seeking information from RICs pursu8ettion
4.27 that will be helpful in bringing light to thblind spots” in the financial markets that are
subject to the CFTC's regulations. Indedd,the exent that factual determinations were
involved in the [agency’s] decisibhere, the Court believes that they “w@remarily of a
judgmental or predicte nature.” FCC v.Natl CitizensComm for Broad, 436 U.S. 775, 813
(1978). That is, the decision to require data collection was not curative becausartbialffi
crisis which sparked the increased desire for transparency is over, but thdldetarceia
registration and reporting is intended to provide more transparency to avoid other piablems
the future. “In such circumstances complete factual support in the record fartimi€sion’s
judgment or prediction is not possible or requirelil”’ at 814 see also Nat’l Ass’n of Mfrs. v.
NLRB 846 F. Supp. 2d 34, 51 (D.D.C. 2012xme)Dist. Hosp. Ptnrs., L.P. v. Sebelju94 F.
Supp. 2d 162, 166 (D.D.C. 201(hoting that the Court “has a ‘limited’ role and its review is
‘particularly deferential’ where the agency’s decisiorpismarily predictive. . . . Thus, the
Court ‘require[s] only that the agency acknowledge factual uncertemi@ identify the
considerations it found persuasive.”) (quotiRgral Cellular As® v. FCC 588 F.3d 1095,
1105 (D.C. Cir. 2009) Moreover, the plaintiff has not identified for the Court any reason to
disturb the requirements set forth in Section 4.27 as applied to RICs. Accordinglputtie C
finds that the CFTC did justify this amendment and therefore that such action veaisitnaty
and capricious.

Second, in a related but different argument than the criticism about the inclusivapst
in the trading threshold before the definition was final, the plaintiffs arguehth&RTC'’s

reasoning for its ecision to include swaps within the registration thresholds at all was “illogical
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and inadequate.” Pls.” Mem. at 40. The plaintiffs point out that commenters on the Final Rule
noted that the inclusion of swaps in the calculation of registration threshakl“unnecessary
and premature.ld. The CFTC argues, to the contrary, that the decision to include swaps
“follows logically, if not inexorably, from Dodd-Frank,” which gave the CFTC giggon over
the swaps market, and thatwWould have been anaious in the extreme for the Commission to
ignore an entity’s swaps trading in determining whether to exercise givietsbef.’s Mem. at
19. Indeed, Congress specifically expanded the statutory definition of a CPitie iswaps.
In the face of expis congressional intent for the CFTC to exert regulatory authority over swaps
trading, the CFTC would have ignored a significant purpose of Dodd-Frank and defiedsSongre
by failing to expand the CPO definition to cover entities trading swaps, or, icagesfailing to
rescind outdated exclusions that were inconsistent with that congressiqadeur

Moreover, in the Final Rule, the CFTC responded to comments seeking clariicati
regarding its decision to include swaps within the threshold and stated that ‘fiflaeABank
Act amended the statutory definition of the terms ‘commodity pool operator’ andriodity
pool’ to include those entities that trade swaps.” 77 Fed. Reg. at 11,258. The Final Rule noted
that “[a]s a result, one swap contract \‘eble enough to trigger the registration requirement.”
Id. Since the CFTC had concluded, however, that “de minimis activitiRlii3s] does not
implicate the Commissios regulatory concernsijtl., to require registration of an investment
company with trding activity below the threshold only because it has a small amount of swaps
“would . . .not grant the regulatory relief commenters were seekbgf’s Mem. at 35.
Therefore, “[i]f the Commission were to adopt the trading threshold and only irfoludes and
options as the basis for calculating compliance with the threshold, the swapsadaiivihe

[RICs] would still trigger the registration requirement notwithstanding the exclusisnwags
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from thecalculus.” 77 Fed. Reg. at 11,258. In other words, the CFTC included swaps within the
de minimisgtrading threshold because to do otherwise would mean that those entities trading
swaps would not be able to benefit from tleeminimistrading threshold.

The plaintiffs argue that thigasoning misreadSection 4.5, “which requires registration
only if an investment company triggers the trading or marketing thresholtgtsexcluding
swaps from the thresholds would result in the exclusion of more entities, not fél&r.Mem.
at41l. The plaintifs suggest that an alternative would have been for the CFTC to “exclude swaps
from the determination of whether an investment company met the definition @.4 GP
The CFTC'’s goal was nohowever, to exclude “more entities” but to exclude only iestit
engaged irde minimigtrading activity that would otherwise qualify them as CPOs. The CFTC
explains that “the point is a limited, technical reminder . . . that the CFTC’s thatesist carves
out entities that otherwise fall within the statutory digiton of a CPO,” Def.’s Mem. at 35,
which, after Dodd~rank includes swaps. The Court agrees. Therefore, the Court finds that the
decision to include swaps in the threshold was not arbitrary and capricious.

Next, the Court turns to the plaintiffs’ thisdgument that th€FTC arbitrarily adopted a
narrow definition of bona fide hedging by defining the tevitih reference td7 C.F.R. 88
1.3(z)(1) and 151.5yith the effect of‘limit[ing] the definition of bona fide hedging to
transactions designed to offset exposure in the physical commodity markétw e
commenters “urged a broader definition of bona fi@dging.” Pls.” Mem. a&2. The plaintiffs
contendthat the “Commission did not explain why it was excluding other risk mitigation
strateges that aralso offset by exposure in another markeld’ at42-43(emphasis in original)
The CFTC responds that it had “no obligation to offiey such exception,” and, furthermore,

expressed concern that the “risk management” exception suggestedddagintiffs “would be
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difficult to cabin because objective criteria for marking the boundaries of suclteptiex are
lacking.” Def.’s Mem. at19 (emphasis in original) On this issue regarding bona fide hedging,
the plaintiffs have offered no reason for the Court to disturb the CFTC’s decisionrtsuzffiean
exception.

The plaintiffs’ concerns about the definition of bona fide hedging weaeeskiated after
the briefing was complete on tpendingmotions due to a recent case in this Circuit, molv
another district judge addressed an issue of statutory interpretation rggeingitiner the CFTC
was required, in establishing the called Position Limits Rule, to make a determination whether
such limis are necessary and effectivieidge Wilkingdetermined thathe CFTC misinterpreted
its statutory authority under the CE#s amended by@ld-Frankto mean that position limits
could be imposed without regard to whether such limits were appropriate or necessary. H
vacated th&€FTCs position limts rulemaking, but did not indicate whether the amendments
contained therein to Rule 1.3(z) or Rule 151.5 were flavd=kinternational Swaps &
Derivatives Ass’'n (“ISDA”) v. CFTCNo. 11ev-2146, 2012 WL 4466311 (D.D.C. Sept. 28,
2012). Following oral argument on the instant motionsCiREC submitted supplemental
briefing on the effect of theSDAruling on the amendment &ection4.5 at issue in this lawsuit.
The CFTCinformed the Court that, in light 86DA, on October 12, 2012, the Division of &w
Dealer and Intermediary Oversight, pursuant to its authority under 17 C.F.R. § 140.@DPaissue
“no action” letter explaining that it “interpretS¢ction4.5] as continuing to incorporate the
substance of amended Commission Regulation 1.3(z)(1) and Commission Regulation 151.5, for
purposes of that provision.” Def. CFTC’s Statement in Resp. to the Court’s Inquiryr@iogce
the Def of “Bona Fide Hedging,” ECF No63at 4 (citing DSIO Release at2). Thus, the

CFTCassured the Court the8DA“will not impact the operation of amended Rule 4 &l”
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The plaintiffs argue that theFTCs answer, which suggests that these provisions have
not been vacated, “compounds the uncertainty created by the procedural irregukeritie
pervade this rulemaking, and demonstrates the pressing need for vacatur by thisFIsur
Supp. Submission in Resp. to the Court’s Inquiry Concerning the Def. of “Bona Fide Hédging
ECF No. 38 at 1. The Court is sympathetic to plaintiffs’ concerns about the definitionaof bon
fide hedging. Ultimately, though, the Court agrees withGR&Cthat the Final Rule did not
“assume the validity” of the position limits rule at issuéSBA but “merely incorporated the
bona fide hedging language by referencBg&f.’s Reply to Pls.” Supp. Resp., ECF No. 40, at 1.
Thus, Section 4.5’s reference to the “meaning and intent” of the Rules 1.3(z)(1) and 1%1.5, is s
valid following ISDAunder this Court’s deferential arbitrary and capricious review. A Court
does “not reverse [an agerg decision] simply because there are uncertainties, analytic
imperfections, or even mistakes in the pieces of the picture petitioners haga thbsing to
our attention, but only when there is such an absence of overall rational support asritthearra
description ‘arbitrary and capricious.3ee, e.gCenter for Auto Safety v. Pedb1 F.2d 1336,
1370 (D.C. Cir. 1985finternal citation omitted).

Finally, the Court turns to the plaintiffs’ four@rgument that th€FTC*"failed to offer a
rea®ned explanation for its decision to set the non-bona fide hedging threshold at five’perce
whenthere was “abundant evidence in the record that a five percent threshold was too low.”
Pls.” Mem. a43. According tohe plaintiffs a five percent thresid “had come to limit the
activities of investment companies ‘to a much greater extent’ than originehded.” Id. The
record does not indicate that the five-percent threshold was too low, however. To thg/contr
when the NFA, which oversees @IPOs and CTAs registered with the CFTC, submitted its

petition recommending that the CFTC return to pre-2003 regulation of RELgjgested a five-
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percent thresholdSeeAR 201. The CFTC adopted the NFA’s recommendation, stating in its
notice of proposed rulemaking that it was “proposing to amend § 4.5 to reinstate the pre-2003
operating criteria consistent with the language proposed by NFA in its pétii6ired.Reg. at
7984. In the Final Rule, the CFTC noted that “[f]ive percent remains the g&eegjuired for
futures margins.” Def.’s Mem. 82 (quoting Final Rule 77 Fed. Reg. at 11,256). Thus, the
five-percent threshold “is a standard the Commission applied for nearly twentyogéanes the

2003 deregulation” and that the CFTC continues to considex &ppropriate. Def.’s Mem. at

18, 32-33.

While an agency “may not pluck a number out of thin air,” the Court recognizes that “a
line has to be drawn” and so the agency’s threshold will be upheld unless it is “patently
unreasonable” or “a dictate of unbridled whim/bnage Holdings Corp. v. FC@89 F.3d 1232,
1242 (D.C. Cir. 2007) (quoting/JG Tel Co. v. FCC 675 F.2d 386, 388-89 (D.C. Cir. 1982)).
While some commenters had argued that thegeteent threshold was too strict, thETC
noted in the Final Rule that the commenters provided no “data . . . to support this assertion.”
Def.’s Mem. at32. Thus, there was nothing to contradict the CFTC’s reasoning that five percent
remained the correct level for the trading thresh@deChamber of Commerae SEC 412
F.3d 133, 143 (D.C. Cir. 2005) (quotiRgblic Citizen v. Fed. Motor Carrier Safety Admi&74
F.3d 1209, 1221 (D.C. Cir. 2004), for the proposition thatféce of uncertainty, agency must
‘exercise its expertise to makough choices about which of the competing estimates is most
plausible, and to hazard a guess as to which is correct, evernhe.estimate will be
imprecise™). Without conflicting data at the time of the rulemakiaggd with the welkeasoned

recoommendation of the NFA, it was not arbitrary and capricious for the agency to iméneta
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five percent threshold it hddrmally applied fornearly two decaddsefore the 2003
deregulation.

The CFTC also notes that “to address concerns that the fivenpreeshold might be
too restrictive in certain instances,” it provided the alternative “net notiona™valst. Def.’s
Mem. atl8. This test provides relief “for entities whose portfolios only contain aekih@mount
of derivatives positions.” 77 Fed. Reg11,257-58. The CFTC notes that “[b]ecause the
Alternative Net Notional Test permits exclusion from the registration requireegeantdiess of
the percentage of the liquidation value of the fund that is committed to initiaimaend)
premium payments, the Alteative Net Notional Test can be less restricfmesome entities
than the 5% threshold test goibvide additional flexibility in determining eligibility for
exclusion.” Defs Notice of Clarification Regarding the Alternative Net Mokl Testand
Submission of Citation, ECF No. 37 at 1-2 (quoting 77 Fed. Reg. at 11,2%n&&)al
guotation marks omitted)Providing such a reasoned alternative demonstrates the CFTC’s
consideration of the implications of its rulemaking.

Furthernore, looking more broadly to indicia of congressional intent, the Dodd-Frank
Committee Report recognizéiaat OTC derivatives can be used to manage ridkrastease
liquidity, as the plaintiffgpoint out, but also are used “to hide leverage,” allowingdetisto “take
large speculative positions on a relatively small capital base because thereegyaatory
requirements for margin or capital3. Rep. 111-176 at 30. To address the “dangers of under-
collateralization,’id., the Committee expressed thew that {m]orecollateral in the system,
through margin requirements, will help protect taxpayers and the economy frarg bat
companies’ risky deratives positions in the future.1d. at 31. Citing the “devastating

consequences” in 2008 of thgstemic risk presented by the unregulated OTC derivatives
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market,id. at 32, the Committee Report called upon regulators to “impose capital requseme
on swap dealers and major swap participantd.’at 33. The Committee emphasized that OTC
market péticipants should “be subject to reporting, capital, and margin requirements so that
regulators have the tools to monitor and discourage potentially risky actied@pt in very
narrow circumstances.ld. at 34. The Comitiee further instructed regatory agencies that
“exceptions should be crafted very narrowly with an understanding that every company
regardless of the type of business they are engaged in, has a strong ¢alhnmeertive to

evade regulatory requirementdd. Moreover, “[i]n providing exemptions, regulators should
minimize making distinctions between the types of firms involved in the market gptte af
products the firms are engaged in and instead evaluate the nature of the firmasvesri
activity.” Id. at 35. The Comitiee Report quotes positively the viewthle CFTC Chairman
Gensler that the regulatory regime should apply “no matter which type qfrfigthod of

trading or type of derivative or swap is involvedId. In other words, the Committee clearly
expresse the policy preference articulated by the CFTC and NFA that “similar podadt
activities be subject to similar regulations and oversigtit which only provides more support
for the CFTC’s narrow exclusions from the CPO definition, including a tradiegtibid at only
5 percent.

C. The CFTC Fulfilled Its Specific Obligations Under the CEA to Considerand
Evaluate the Costs and Benefits of the Final Rule.

While the Court has framed its discussion in terms of the plaintiffs’ broad corat®us
the CFTCs assessments of the “benefits” and “costs” of the Final Rule, the Courtinmsitd
the plaintiffs’ specific concerns that the CFTC did not fulfill its obligationder Section 15(a)

of the CEA to consider and evaluate the costs and benefits of tidR¥tilie.
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Under Section 15(a), “[b]efore promulgating a regulation under this Act [7 U.S.C. 88 1 et
seq.] or issuing an order (except as provided in paragraph (3)), the Commission shalt conside
the costs and benefits of the action of the Commission.” 7 U.S.C. § 19(a)(1). This section
further provides that:

The costs and benefits of the proposed Commission adtelhlse evaluated in

I(Ig\;]t:g];l_siderations of protection ofarket participants and the public;

(B) considerations of the efficiencypmpetitiveness, and financial integrity of

futures markets;

(C) corsiderations of price discovery;

(D) considerations of smd risk management practices; and

(E) otherpublic interest considerations.

Id. at 8 19(a)(2).

The plaintiffs contend that the CE&\fequirements are similar to the SEC’s obligation to
“consider . . . whether [its rules] will promote efficiency, cotitpmn, and capital formationand
point to recent cases where the D.C. Circuit has invalidated SEC rulesifigrtafulfill that
requirement. Pls.” Mem. &1 (citing Bus. Roundtable v. SE647 F.3d 1144 (D.C. Cir. 2011);
Am. Equity Life Ins. Co. v. SE613 F.3d 166 (D.C. Cir. 2010Fhamber of Commerce v. SEC
412 F.3d 133 (D.C. Cir. 2005)). The plaintiffs contend,timtact,the CFTC’s obligation under
the CEA iseven more stringefiitecause while the SEC is directed to “consider” the costs and
benefits, the CFTC must “consider” and “evaluate” the caistbenefits Pls.” Mem. at 21.

TheCourt analyzes the CFTC’s responsibilities to consider the factors setnfoint i
CEA under the same deferential “arbitrary and capricious” standard thegsapylre broadly to
the Court’s review of the CFTC’s rulemaking. No Court has interpreted Sectigrol Bfa
CEA to require — andathing in the text of the CEA calls fer a different standard of review.

Furthermorethe SECcases on which the plaintiffs rely concerning the SEC’s loeséfit

analysis responsibilities under the SEC’s governing statute all employthésfamiliar
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deferential standardSee Bus. Roundtable v. SEB47 F.3cat 1148 (employing “arbitrary and
capricious” standard and emphasizing the SEC’s “statutory obligation tondledeas best it can
the economic implications of the rule§ee also id(noting theSEC’s ‘unique obligation to
consider the effect of a new rule upon ‘efficiency, competition, and capital tfontiaand that a
“failure to apprise itsel and hence the public and the Congreskthe economic
consequences of a proposed regulation makes promulgation of the rule arbitragyrenolsa
and not inaccordance with law”) (citations and internal quotation marks omitéed);Equity
Inv. Life Ins. Cq.613 F.3cat 177 (reviewing the merits of the petitioners’ challenge to the
SEC'’s analysisnder the “statutory standard set by the Administrative Procedure Act”);
Chamberf Commerce412 F.3dat 140 (applying “arbitrary and capricious” standard in
reviewingpetitioner’s claim that the SEC “did not comply with its obligation under ICA to
consider whether those conditions ‘will promote efficiency, competition, and lcapita
formatiori”) (citation omitted)

To the extent that the plaintiffs suggest that this Court needs to adopt a differerdgrand m
stringent standard for reviewing the CFTC’s consideration and evaluationt®boaisbenefits
under Section 15(a) of the CEA, the Court disagrees. There is no basis for emghyyimgg
but a deferential standard for reviewing the agency’s compliance with itatitig under the
CEA. Applying that deferential standard, the Court finds nothing arbitrarypoicmaus about
the CFTC’s compliance with its responsibilities under the CEA. Indeed, anretan of the
Final Rule reveals that the CFTC considered and evaluated the costs and bethefipsaiosed
agency actions in light of the five factors outlined in Section 15(a) of the CEA. Thev@lbur

discuss each of these factsesiatimbelow.
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First, the CFTC considered and evaluated the costs and benefits of the Final igbte in |
of “considerations of protection afarket participants and the public7 U.S.C. § 19(a)(2)(A).
With respect to the registration requirement in Section 4.5, the CFTC concludedjitaation
will provide numerous benefits for registrants and for the public, includprgtécfing] market
participants and the public by requiring certain parties previously excludedmpefrom
registration to be held to the same standards as registered operators and, agdvidoensures
the fitness of such market partiaifts and professional<illowing “clients wishing to invest
with registered entities [to] have the knowledge that such entities are held tofmargial
standard through periodic account statements, disclosure of risk, audited fin@atemésts,
and other measures designed to provide transparency to investors;” and “furthegogltbé
investor protection [by] . . . provid[ing] an on-line, public database with information on the
registration status of market participants” in order “to assigbabéc in making investment
decisions regarding the use of derivatives professionals.” 77 Fed. Reg. at 11,280thAs for
costs, the CFTC “recognize[d] that significant burdens may arise fremrmodifications to §
4.5,7id. at 11,278, and provided estimates of some aspects of those registration costs, as
discussedupra Nevertheless, the CFTC concluded that it “believes the benefits of transparency
in the derivatives markets in the long term will outweigh these costs, whicldstexrease over
time asefficiencies develop.’ld. at 11,280.

The CFTC also considered the data collection requirement under Section 4.27, stating
that it “believes that the information to be gathered . . . increases the amount arydguali
information available regarding a previously opaque area of investment aatidityhereby,
enhances the ability of the Commission to protect investors and oversee derivatiess fh

Id. at11,281. The CFTC also considered the costs of data collection, noting that it had attempted
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to “mitigate reporting costs” of those entities registered with both the CFT@ar8EC by
allowing dually registered entities to file only form PF (as wsthe first schedule A of form
CPOPQR) for all of their commodity pooldd.

Second, the CFTC considered and evaluated the costs and benefits of the agency action in
light of “considerations of the efficiency, competitiveness, and financial integrititures
markets’ 7 U.S.C. 8§ 19(a)(2)(B)With respect to the registration requirement @ctn 4.5,
the CFTC considered that the amendments adopted in the FinaMRlulesult in the
registration of more CPOs and CTAs, which will enable the Commission to bettse@vkeir
activities in the derivatives markets, thereby protecthe integrity of the markets” and, noted,
furthermore, that the CFTC “will be able to better understand who is operating irtigesva
markets and identify any threats to the efficiency, competitiveness, griintaf markets.” 77
Fed. Reg. at 11,280. The ©F also believedhat “because similarly situated entities in the
derivatives markets will be subject to the same regulatory regime, the compesisiv#market
participants will be enhancedld. As to the data collectn amendments, the CFTC believed
that these amendments do not “relate[] directly to the efficiency or compeéss of futures
markets” but vieweaversight of participants within derivatives markassffecing “proper
oversight of derivatives markets and the financial system as whdleat 11,281. In short, the
CFTC found that data collection requirements “protect the integrity of futumdeets.” Id.

Third, the CFTC considered and evaluated the costs and benefits of the Final Rle in |
of “considerations of price diseery,” 7 U.S.C. 8§ 19(a)(2)(C), concluding with respect to both
the registration requirement in Section 4.5 and the data collection requiremenotinmah

Section 4.27, that it was not able to “identif[y] any impact on price discoverygihtbe
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registation of additional CPOs and CTAs as a result of these regulatiohEed. Regat
11,280,0r “as a result of this data collection initiatived” at11,281.

Fourth, the CFTC considered and evaluated the costs and benefits of the Final Rule in
light of “considerations of sound risk management practices.” 7 U.S.C. 8§ 19(a)(RJ(ibh).
respect to the registration requirement in Section 4.5, the CFTC stated theairda it gathers
will, inter alia, allow the CFTC “to better understand the participamthe derivatives markets
and the interconnectedness of all market participants,” which will allow the GbT@tter
assess potential threats to the soundness of derivatives markets and thuadia $ystem of
the United States.d. at 11,280. As to the data collection requirements, the CFTC noted tha
believedthat the registration requirements are “necessary to fulfill [the CFTCligjablon” as a
member agency of FSO@hich is tasked by DodBrank “with mitigating risks to the financial
stability [of] theUnited States.”ld. at 11,281. The CFTC stated that “[t]hese regulations
improve the ability of the Commission to oversee the derivatives markets,” arithéhat
Commission will be able to better understand any risks posed to theifihgystem as a whole
arising from markets under the Commission’s jurisdictiolal.”

Fifth, the CFTC considered the Final Rule in light of “other public interest
considerations,” concluding that for both the registration and data collectionerequs, that it
“has not identified any other public interest considerations impactdtelggistration of
additional CPOs and CTAsid. at11,280,or “by this data collection initiativejd. at11,281.

In sum, the CFTC not only outlined its consideration and evaluation of each of these
factors under Section 15(a), but more broadly outlined its assessment of the bedefitsts of
the Final Rule, as the Court has addressguiain considering the plaintiffs’ various interrelated

arguments. While the CFTC did not calculate the costs of the Final Rule down to thawuldlla
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cent, it reasonably considered the costs and benefits of the Final Rule, and dhetitiesl t
benefits outweigh the costs. The Court is satisfied that the agency’s reasasingtavbitrary
and capricious.

Theplaintiffs are not satisfied, however, and attempt to analogize the CFTC’s
consideration of the costs and benefits in this vagethe SEC’s recent attempts at ebshefit
analysis, which have resulted in a series oémé®.C. Circuit cases invalidating SEC rul&ee
Bus. Roundtable v. SE647 F.3d 1144 (D.C. Cir. 2011Am. Equity Life Ins. Co. v. SE613
F.3d 166 (D.C. Cir. 2010 hamber of Commerce v. SE12 F.3d 133 (D.C. Cir. 2005EFach
of these cases isgtinguishable, and the Court will discuss them in turn.

First, the Court turns t8hamber of Commerce v. SE€12 F.3d 133 (D.C. Cir. 2005).
There, petitioners challenged two provisions of a rule requiring that an investomepany
“must have a board (1) with no less than 75% independent directors and (2) an independent
chairman.” Id. at136. While the Court found that the SEC had not “exceed[ed] its statutory
authority in adopting the two conditions” and that the “Commission’s rationales ftwadhe
conditions satisf[ied] the APA,” the Court determined that the SEC violatedRA&'by failing
adequately to consider the costs mutual funds would incur in order to comply with the
conditions” as well as by failing to consider adequately a proposed altertwatineeconditions.

Id.

With respect to the condition that a board have no less than 75% independent directors,
the SEC claimed that it did not have a “reliable basis for determining how funds woulé thoos
satisfy the [condition] and therefoitdwas] difficult to determine the costs associated with
electing independent directorsld. at 143 (quoting 69 Fed. Reg. 46,378, 46,387). As the

Chamber of Commerdgourt noted, “[t]hat particular difficulty may mean the Commission can
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determine onlyhe range withirwhich a fund’s cost of compliance will fall, depending upon
how it responds to the condition but, as the Chamber contends, it does not excuse the
Commissiorfrom its statutory obligation to determine as best it can the economic imphgatio
of the rule it has proposedld. Similarly, as to the second challenged provision, the SEC
claims that it had no “reliable basis for estimating those cofds 4t 144 (quoting 69 Fed. Reg.
at 46,387 n.81). In response, the Court noted that “tamegr may limit what the Commission
can do, but it does not excuse the Commission from its statutory obligation to do whatit can t
apprise itself— and hence the public and the Cosgre- of the economic consequences of a
proposed regulation before kcides whether to adopt the measude.” In other words, in that
case, the SEC simply made no effort to calculate the costs and only opined that daogiso w
be difficult.

In contrast taChamber of Commerce this case, the CFTC did “apprise itseland
hence the public and the Congress” of the costs of the Final Riulés discussedbove see
supraSectionlV(A)(2) of this Memorandum Opinion, where it was possible for the CFTC to
make estimates about thetualcosts of tle Final Rule, the ETC did so, and the CFTC further
identified the source of additional costs and estimated the average annual moenpiie.

Thus, unlike the SEC i@hamber of Commercéhe CFTC made efforts and articulated the
estimated costs of the challenged sectafrthe Final Rule. Térefore the CFTC fulfilled its

statutory obligation to consider and evaluate the costs of the Final Rule, and reasiensd,
informed decision that the benefits of the Final Rule outweighed these costs.

Second, the Court turns ganerican Equity Investment Life Insurance Company, et al. v.
SEC 613 F.3d 166 (2009). The plaintiffs argue that “it is the regulatory error identified in

American Equityhat the CFTC'’s error in this case most resembles.” Ré&sp.at5. In
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American Equity petitioners challenged an SEC rule stating that fixed indexed annuities are not
annuity contracts within the meaning of The Securities Act of 1933, 15 U.S.C. 8§ &
thereby subjecting fixed indexed annuities to the requirements und&ctthAmerican Equity;
613 F.3d at 167. In relevant part, the petitioners challenged the SEC with respecatotdsyst
obligations to “consider the effect of the new rule on efficiency, competition,aguiichic
formation.” Id. The D.C. Circuit found that the SEC had not considered these factors, and, on
that basis, vacated the rul8ee idat 167-68.

This case is distinguishable for three primary reasons. First, and most &ntdbynthe
SEC inAmerican Equitystated thait “was not requiredo undertakesuchan analysis [of
efficiency, competition, and capital formation] when it promulgated” the rulemgakirssue.ld.
at 177. While the agency did address, in part, some of these factors, its assumptiorathat it
not required to do so haally would have informed the administrative process, and its
consideration of all the factors was weak, or non-existent. Aiterican EquityCourt found, for
example, that while “[tlhe SEC purports to have analyzed the effect of thenralempetition,
[it] does not disclose a reasoned basis for its conclusion that [the rule] would increase
competition.” Id. In contrast, in this case the CFTC was well aware of its obligations under the
CEA and, in addition to a broad analysis of the costs and kenéfite Final Rule, set out its
specific analysis for each of the five factors in the CEA test for each aspketfihal Rule.
Second, ilmerican Equitythe rule at issue was filling a regulatory vacuum, with the SEC
stating that the rule would “brg about clarity in what has been an uncertain area of lblv.”
(quotingFinal Fixed Indexed Annuities Rule, 74 Fed. Reg. 3138, 3171). Aiherican Equity
Court rejected the SEC’s reasoning, stating that the SEC “cannot jhstifgloption of a

particular rule based solely on the assertion that the existence of a rulepmgradter clarity to
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an area that remained unclear in the absence of any fdleat 177-78. The instant case
presents a very different situation; the Final Rule here does not introduce dg aatire
regulatory framework to previously unregulated activity, but instead sirapipves a blanket
exclusion, which was added relatively recently, tinstate a requirement that RICs operating as
CPOs comply with CFTC regulation of CPOs. Moreover, as explained in sigted the CFTC
provided a coherent, reasoned justification for reactivating this regulation@sr RI

Finally, American Equitys distinguishable because there, the agency made no finding
regarding the “existing level of competition in the marketplace under the statedene.” Id.
at 178. The plaintiffs argue in particular that the CFTC, like the SEEnrerican Equityfailed
to “determine whether, under the existing regime, sufficient protectiagsie@x Pls.” Mem. at
22 (quoting 613 F.3d at 179). The plaintiffs note tha&nmerican Equitythe SEC failed to
assess an issuaised by commenters regarding the degree to which state regulatemsys
already regulated fixed indexed annuiti€&ee id at25. The plaintiffs argue that, similarly, the
CFTC in this case failed to fulfill its obligations under Section 15 of the CEA bgssaissing
the “extent to which existing regulati@afreadyprotects investors aralreadyprovides the
benefits of transpaney.” Id. at 26 (emphasis in original). The Court disagrees. As the Court
has noted, the CFT@d consider whether RICs were otherwise regulated, and concluded that
CFTC regulation was necessary given the changed context following the dinarsis, Dodd-
Frank, andinter alia, a call from the major futures association, the NFA, for more regulation of
RICs. Indeed, the CFTC considered the SEC’s existing regulations and explained thatthe SE
by its own assessment, “had not developed a ‘comprehensive and systematic approach t
derivatives related issues™ and that SEC controls “lose their effectiveimessapplied to

derivatves.” 77 Fed. Reg. at 11,255. Furthermore, in this case, the CFTC acknowledged
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industry concerns about potentially overlapping regulation and agreed to work wik@hen
harmonizing their regulatory approachéd. at 11,255. Thus, unlike limerican Equitythe
CFTC madenot only a full acknowledgment of the existing regulatory regime, but is engaged i
anongoing effort ly the agency to harmonize with existing regulations, where possible and
appropriate, the CFTC’s regulation of RICs. This reasoned analysis igjncsimdrast to the
SEC'’s purposeful ignoring as “not relevant” concurrent state regulatibmerican Equy. See
613 F.3d at 178.

Finally, the Court turns tBusiness Roundtable v. SE&27 F.3d 1144 (D.C. Cir. 2011),
the most recent of the SEC line of cases that the plaintiffs suggest should govern ttgés Cour
decision. Specifically, the plaintiffs comig that the CFTC’s codtenefit analysis here “is very
similar” to Business RoundtahlPls.” Mem. at 27, where the D.C. Circuit again vacated an SEC
rule. InBusiness Roundtahléhe petitioners challenged an SEC rule requiring public companies
to inform shareholders with information regarding, and their ability to vote for,s¥ides-
nominated candidates for the boards of these compa®e$47 F.3d at 1146. The petitioners
there argued that the SEC acted arbitrarily and capriciously by failfodfitbits statutory
obligation to “determine the likely economic consequences of Rule 14a-11 and to connect those
consequences to efficiency, competition, and capital formation,” and the D.Ct @geed.|d.
at 1148.

The plaintiffs here are prifally concerned that, as Business Roundtahlthe CFTC
“failed adequately to address whether the regulatory requirements afitketfhent Company
Act] reduce the need for, and hence the benefit to be had from” the Rule or the “pryptebili
rule will be of no net benefit as applied to investment companies.” Pls.” Mem. at 27-28 (quoting

647 F.3d at 1154-55). They note that, while the CFTC relied on “two purported benefits,” the

88



CFTC “failed to determine whether either was already provided byrexistgulatior’ 1d. at

35. In lobbing this critique, however, the plaintiffs ignore that the Céi@iConsider other
regulations in place governing RICs, and still concluded that the CFTC’stregalevere
necessary. Furthermore, the CFTC promulgated a rulemaking to harmonize phiarocen
obligations under part 4 of the CFTC’s regulations with the requirements of ©&@8RICs.
See77 Fed. Reg. 11,259; 77 Fed. Reg. 11,345. UnlilBuginess Roundtahléhen, the CFTC
not only considered what relgtions were already in place but committed itself to streamlining
the agency’s compliance requirements. This shows that, unlike the $tSimess Roundtahle
the CFTC considered and evaluated whether other regulatory requiremduotsetiee need for,
and hence the benefit to be had from” registration and reporting requirementsesRTC.
647 F.3d at 1154.

Furthermore, irBusiness Roundtahléhe SEC did not quantify the costs of its rule and
“arbitrarily ignored the effect of the final rule upon the total number of electintests.”ld. at
1153. In other words, the agency’s Adopting Release “[did] not address whether arad to wh
extent Rule 14a-11 will take the place of traditional proxy conte$tis.'In this case, by
contrast, the agenjearly had estimated the number of entitiel 6 — that would be affected
by the Final Rulesee77 Fed. Reg. 11,345, 11,349, and gave due consideration to the costs of
the rule®® Thus, these cases are distinguishable.

In sum, the Court finds plainly distinguishable the SEC line of cases on which the
plaintiffs heavily rely. In these three cases, the SEC had not considet®thaseasonable or

responsible way. Here, in contrast, the CFTC adequately identified, consiaelredatuated

% The CFTC clarified following the motions hearing that the estimate of 4¢6ted entities was likely higher than
the true number as it was calculated based onpdatzding the adoption of the Alternative Net Notional T&ste
Def. CFTC's Notice of Clarification Regarding the Alternative Netidlwal Test and Submission of Citation, ECF
No. 37 at 2.
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the costsaind benefits of the Final Rule with respect to the five factors set out in CEArSect
15(a), 7 U.S.C. 8 19(a)(2). As the Supreme Court has explained, “[w]hen an administrative
agency sets policy, it must provide a reasoned explanation for its action. That isghobarhi
but it is an unwavering one.Judulang v. Holderl32 S. Ct. 476, 479 (2011Yhe CFTC
provided a reasoned explanation for its actions, and properly considered and evaluated the
benefits and costs of its proposed rule as it was required to do.

D. The CETC Offered the Public Sufficient Opportunity to Comment on the
Proposed Rulemaking

Finally, the Court turns to th@aintiffs’ argumentthat the Final Rule must be vacated
because th€FTCviolated the APA command that an agency “giverested persons an
opportunity to participate in the rulemaking.” 5 U.S.C. 8 553@8pecifically, the plaintiffs
argue that the CFTC improperly identified seven new factors that would guideplieagon of
the marketing restrictiohutthat“[tjhese factors were not identified in the initial rule proposal.”
Pls.” Mem. atl0. Although these factors were proposead@ymentes (including ICI), an
agency cannot “bootstrap notice from a commeAfPL-CIO v. Donovan757F.2d 330, 340
(D.C. Cir. 1985) (quotingmall Refiner Lead Phase-Down Task Force v. EfA F.2d 506,

549 (D.C. Cir. 1983)).

The defendant counters that its discussion of these factors is “not a rule” but,isethe
“statement of policy with respect to how the Commission will @éatd compliance with Rule
4.5.” Def.’s Mem. at 19 The Court agrees. “‘An agency satisfies the notice requirement, and
need not conduct a further round of public comment, as long as its rule is a “logical outgrowth”
of the rule it originally proposed.”Am. Coke & Coal Chems. Inst. v. ER¥2 F.3d 930, 938
(D.C. Cir. 2006) (quotingNortheast Md. Waste Disposal Auth. v. EBB8 F.3d 936, 951-52

(D.C. Cir. 2004)). Here, the CFTC responded to requests for clarification about thémgarke
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restriction, ad responded by outlining the seven factors that would be an internal guide for the
agency in evaluating thestriction This was a logical outgrowth of the proposed rulemaking on
which comments were received. Accordingly, the Court agrees that a notice andrntanm
these precise marketimgstrictionfactors was not requiret.
S——

The plaintiffs have thrown everything in the proverbial kitchen sink at the QFTr@ir
effort to stop thd-inal Rule, which will require RICengaging in the financialctivities of a
CPOto register with and report information to the CFTC, just as other entitiesecolverthe
CPO definition are required to do, unless excluded under Sectiofrdr.3he reasons explained
above, the Court is not persuaded by their arguments.

Clearly, the plaintiffs disagree with the CFTC’s conclusion that the cosite éfinal
Rule— even if acknowledged to be substantial — pale in comparison to its benefits for the
integrity, transparency, and stability of the financial markets, lrmddancomitant protections for
consumers and market players. The plaintiffs have invited this @ause the agency’s
obligation to conduct a cobienefit analysis toalve impermissibly into agency policy
judgmentsandsecondguess the CFTC’s condion on the outcome of the cdsenefit analysis,
all under the rubric of the APA’s traditionatbitrary and capricioustandard. This Court
adheres tdong-standing precedenthowever, that it must “reviefan agency’s| cosbenefit
analysis deferentially Nat'l Ass’n of Home Builders v. ERA82 F.3d 1032, 1040 (D.C. Cir.

2012), and that‘a court isnotto substitute its judgment for that of the agencyCdnsumer

% The plaintiffs alsargue that the notice of the proposed rulemaking was inadequate becausesisiotisiflcosts
and benefits did not give commenters “adequate notice of the basis for tinggs3@m’s cosbenefit analysis.”
Pls! Mem. at44. The Court finds this argument unavailing because the CFTC did senfficprovide notice of its
costbenefit considerationsSee, e.9.76 Fed. Reg. at 7988 (articulating cosbenefit analysis consideratioand
inviting public comment on coftenefit considerations).
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Elecs. Ass’n v. FC(347 F.3d 291, 303 (D.C. Cir. 2003) (Roberts, J.) (emphasis addetipgyu
Motor Vehicle Mfrs. Ass’ of Am. v. State Farm Mut. Auto. Ins..C463 U.S. 29, 43 (1983)).
Indeed this Circuit has emphasized that “cdstnefit analyses epitomize the types of decisions
that are most appropriately entrusted to the expertise of an ageioyrth of Christ v. FCC

707 F.2d 1413, 1440 (D.C. Cir. 1983). The Court’s role, instead, is “to determine whether the
decision was based on a consideration of the relevant factors and whethéathbeen a clear
error in judgment.”Centerfor Auto Safety. Peck 751 F.2d 1336, 1342 (D.C. Cir. 1985).

Thus, whether the benefits of the Final Rule outweigh its costs is within the sound
discretion of the agency. The agency must only show the Court that it considered aatkéval
the costs amh benefits as it was required to do by statute.

The plaintiffssuggest thad recent line of cases in this Circait Chamber of Commerce
American EquityandBusiness Roundtabl— requires of this Court an even more exacting
consideration ofhe CFTC'’s aalysis of costs and beneffts. The Court rejects this suggestion,
andfinds those cases clearly distinguishable stheeagency in those casdid not consider

responsibly the costs of their proposed rules, while the CFTC here, by contrast, diel caskes

% Indeed the plaintiffs are not alone in this viesince commentators have interpretieid line of SEC casess
reflecting a shift byhe D.C. Circuit to a more stringent, exacting standardeviewing agencies’ coftenefit
analyses See, e.g.Michael E. MurphyThe SEC and the District of Columt@arcuit: The Emergency of a Distinct
Standard ofludicial Review 7 Va. L. & Bus. Rev125 163(2012) (noting that the D.C. Circuit’s analysis of the
costbenefit analysis in this line of SEC cases “puts the court on a pattethatwidely from the tditional

arbitrary and capricious review”"); James D. Cox and Benjamin J.C. BaG&yonposium: Reshaping Capital
Markets & Institutions: Twenty Years On: The Emperor Has No Clothes: Confrontimg@he&ircuit’s Usurpation
of SEC Rulemaking Authorjt90 Tex. L. Rev1811, 1813 (2012) (arguing that “the level of review invoked by the
D.C. Circuit inBusiness Roundtabsnd its earlier decisions is dramatically inconsistent with the standartbéna
by Congress” and noting the “conclusion . . . that the Bituit has assumed for itself a role opposed to the one
Congress prescribed for courts reviewing SEC ruleRé&fent Case: Administrative LawCorporate Governance
Regulation-D.C. Circuit Finds SEC Proxy Access Rule Arbitrary and Capricious for Inadequate Eiconom
Analysis 125Harv. L. Rev 1088, 1088 (2012) (noting that “[b]y parsing in fine detail the methodsesnits of the
SEC's costenefit analysis, theBusiness Roundtaljipanel asserted judicial power in a field that courts struggle to
oversee and applied an excessively exhausting standard that all but bars cosfi@stesi); Anthony W. Mongone,
Note,Business Roundtable: A New Level of Judicial Scrutiny and Its Implications in-®&ddtFrank World
2012Colum. Bus. L. Rev746, 79798 (2012) (noting that[i]f allowed to stand, thBusiness Roundtabsandard,
which employs a level of intrusiveness far more extreme than thobeitixpejected in both the APA’s
predecessors and its subsequent amendments, has the potential iallggsmalyze the SEC in implementing the
sweeping financial reforms introduced in Delidink”).
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confirmthat this Court should apply an arbitrary and capricious standard in determinifmgwhet
an agency has considered the costs and benefits of a proposed rule pursuant to a statutory
mandate.

The CFTCfulfilled its obligationunder the CEA to consider the costs and benefits of its
proposed rule. The Court is satisfied that the CFTC considered the relevant faxteatavell
within its discretion, and that there was nothing arbitrary or capricious abouET& Lactions
in promulgating the Final Rule with q@sct to Sections 4.5 and 4.27. Accordingly, this Court
will not disturb the Final Rule
V. CONCLUSION

For the reasons explained above, the CoultDENY thePlaintiffs’ Motion for
Summary JudgmenGRANT the CFTCs Motion to Dismiss in ParandGRANT theCFTCs

CrossMotion for Summary Judgment. An Order accompanies this Memorandum Opinion.
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