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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMONE BANKS,
Plaintiff,

V. Civil Action No. 12-00624BAH)
Judge Beryl A. Howell

GREGORY HARRISON, in his official
capacity as an employee of the Court Serviges
and Offender Supervision Agency,

Defendant

MEMORANDUM OPINION

Plaintiff Amone Bankg"Plaintiff’) , an employee of the Court Services and Offender
Supervision Agency (“CSOSAjiled a lawsuit inthe D.C. Superior Court agairtss former
supervisorat CSOSAGregory Harrisor{“Defendant”) seeking both a Temporary Restraining
Order (*TRO”) and a Preliminary Injunction (“P1”) following an incidentvinich he felt
threatened wheBefendant allegdy confronted him in his workspace in a threatening and
aggressive manneSeeComplaint (“Compl.”), Motions for Pl and TRO (“Pl.’s MotionsBCF
No. 1-1, Ex. A. Defendant removed the case to this Court bePafisedant is an officer of the
United Stags pursuant to 28 U.S.C. § 1442(aghyl was acting in his official capacdyring
the allegedncident. SeeNotice of Remoul, ECF No. 1; Certification of Daniel Van Horn,
Acting Chief of the United States Attorney’s Office for the District of Colunsbizivil
Division, ECF No. 1-2, Ex. BDefendant thefiled a Motion to Dismiss Plaintiff's claims
pursuant to Federal Rules of Procedure 12(b)(1) and 12(I§€EECF No. 4. Sinc®efendant
noted in hisviotion to Dismiss thaPlaintiff had been transferred to another unit in CSOSA, and

was nolonger directly supervised by Defendant, the Court ordered Plaintiff to showwhayse
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the TRO and Pl were not modbeeECF No. 5at 4 In reponse to the Court’s Order and
Defendant’s Motion to Dismiss, Plaiffitfiled a voluminous 75-page Response to Motion to
Dismiss Temporary Restraining Ord&Pl.’s Response’})ECF No. 6. Upon consideration of
Defendants Motion to Dismiss, ECF No. 4, Plaintiff's Response, ECF No. 6, and the entire
record herein, and for the reasons explained below, the Court wilRilamiff's TRO and PI
and dismiss the case under Federal Rule of Civil Procedure 12(b)(1) for lack of-sudidjer
jurisdiction.
. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff is a Community Service Offic“CSO”) for CSOSA whose job, in part,
consists of making field visits to offender’'s hom&seAffidavit of Gregory Harrison
(“Harrison Aff.”), ECF No. 43, Ex. 1, 1 8.This lawsuit arises out of@angleworkplace incident
that took place on April 9, 2018 which Plaintifffelt uncomfortable and threatened by
Defendantwho was Plaintiff's second-level supervisor from December 7, 2011 to April 12,
2012. 1d. § 3. Specifically, Plaintiff alleges that, after an exchange of emails wefieridlant
Deferdant confronted Plaintifth Plaintiff's “office space”about “how they do things in
[Defendant’s] branchi andthenfollowed Plaintiff to his cubicle. CompPlaintiff alleges that
Defendant continued to talk to Plaintiff although Plaintiff made itrdieat he did not feel
comfortable having the conversation “without union representatich. Plaintiff claims that he
told Defendant, “I have work to do, at wihiame [Defendant] statedwhat you[ain't] going to
do is disrespect me.’Isic]. Id. Raintiff alleges thaDefendant then “came at” him in a very
aggressive and threatening mannelk.

Defendant denies PlaintiéfallegationsseeHarrison Aff. § 6 and recounts a different

version of hignteraction with Plaintiffon April 9, 2012. Fllowing anexchange of emisi over



a workplace policy, Defendaatleges that he stopped Blaintiff's workspace t@askwhether
Plaintiff had seen his latest emald. { 13. Defendant notes that he “explained Rddintiff] that

he had been informed on several occasions of the field visit protocol within our branblatand t
he is expected to follow his supervisor’s directivelsl” Defendant describes an exchange
between the parties in whi¢Maintiff stated that hdid notfed comfortable talking whout his
union representativend yet Defedant continued to talk with Plaintiff about his need to follow
office policies related tanter alia, personal vehicle use for field visitid. | 14. Defendant
admits to saying “what you will not do is dispeect me,’id., but denies “mov([ing] aggressively
towards or threaten[ing] Plaintiff.1d.

Following this workplace incident, on April 10, 2012, Plaintiff filed a gaeagraplpro
seComplaint, as well as Motions for a TRO and a PI, against Defendant in the Superior Court
for the District of ColumbiaCompl.; Pl.’s Motions.Plaintiff sought a stagway order and an
order that Defendant only communicate with him by emails Rlotions. Defendant removed
the case to this Court because Defendaatféderal employeavho was acting within the scope
of his office or employment at the time of the allegations giving riseet@mplaint. See
Notice of Removal, ECF No. 1; Certification of Daniel Van Horn, Acting Chiefiefunited
States Attorney’s Officéor the District of Columbia’s CivDivision, ECF No. 1-2, Ex. B; 28
U.S.C. § 1442(a)(1). Defendahen filed a Motion to DismissECF No. 4.

In response, as notedlaintiff filed a 75page Response to Motion to Dismiss Temporar
Restraining Orde ECF No. 6. In that Response, Plaintiff details that he continues to feel
threatened by Defendant, fears for his personal safet/believethatDefendant has a
“personal vendetta” against hinkeePl.’s Responsat 23, 9, 13, 20, 21 Plaintiff's allegations

focusprimarily on the workplace incident on April 9, 2012, as described above, and aso on



incident on March 9, 2012, in which Plaintiff felt threatened when Defendant “becaaraexlfi
and said“I'm going to pay my mortgage, that's what I'going to do. As a Washingtonian and
as a street dude, who knows what do in the stré¢sic]. Id. at 2. Plaintiff also details steps he
has taken at work response to the tension with Defendant, includimgy alia, seeking
Employment Assistancerégram help with stress and filing grievance paperwédkat 34.
. STANDARD OF REVIEW
A. Motionsfor Injunctive Relief
To warrant injunctive relief, the plaintiff “must establish that he is likely to ®toa
the merits, that he is likely to suffereparable harm in the absence of preliminary relief, that the
balance of equities tips in his favor, and that an injunction is in the public inteVeésttér v.
Natural Res. Def. Councib55 U.S. 7, 20 (2008%ordon v. Holder632 F.3d 722, 724 (D.Cir.
2011). The purpose of temporary injunctive relief “is merely to preserve theeglasitions of
the parties until a trial on the merits can be helddiv. of Tex. v. Camenisci51 U.S. 390, 395
(1981). Temporary injunctive relief, as an extraordinary form of relief, “shood be granted
unless the movant, by a clear showing, carries the burden of persuddemutek v. Armstrong
520 U.S. 968, 972 (199 (internal citations omitted).
Since tharreparable harm factatisposes of Platiif's M otions, the Court focuses on
whether Plaintiff, abserat TRO or Pl will suffer irreparable harmAs is well established, tfhe
irreparable injury requirement erects a very high bar for a mdv&dal. for Common Sense in

Gov't Procurement v. hited States576 F. Supp. 2d 162, 168 (D.D.C. 2008) (citifagicon Int’l

! Plaintiff alleges that these workplace incidents, Blzintiff's concerns about Defendant, have calRadhtiff
corsiderable stress and fear. Plaintiff notes, for example, that his&hiesatith has been harmed to pleént he
sought counseling . . . to deal with the stress of the defendant’s thineéds fear of retaliation . . Pl.’s Response
at 13. Plaintiff also states that he “will be following up with his counseling seséeieran Administration Hospital
in Washington, D.C[sic]. Prior to the incident, the plaintiff had [no] mental health issues. Siedadident, the
plaintiff has a hard time sleeping at night, can not focus at work, dnavamital issues, increased is intake of
alcohol, and constamiorrying of retaliation.”[sic]. Id.



v. Office of Pers. Mgmt934 F. Supp. 440, 447 (D.D.C. 1996)A plaintiff must show that [he]
will suffer harm that ismore than simply irretrievable; it must also be serious in terms of its
effect on the plaintiff” Coal. for Common Sense in Gov’t Procuremé&f6 F. Supp. 2d at 168
(quotingGulf Oil Corp. v. Defi of Energy 514 F. Supp. 1019, 1026 (D.D.C. 1981).0‘Warrant
emergency injunctive relief the alleged injuryshbe certain, great, actual, and imminent.”
Coal. for Common Sense in Gov't Procurem&i6 F. Supp. 2d at 1§8iting Wiscorsin Gas Co.
v. Fed. Energy Reg. CommTb8 F.2d 669, 674 (D.C. Cir. 1985)

B. Subject-Matter Jurisdiction under FED. R. Civ. P. 12(b)(1)

On a motion to dismiss for lack of subject-matter jurisdiction, under Rule 12(b){ig of t
Federal Rules of Civil Procedure, the plaintiff bears the burden of establishsdigtion by a
preponderance of the evidenddostofi v. NapolitanpNo. 11-0727, 2012 WL 251922, at *2
(D.D.C. Jan. 27, 2012) (citingujan v. Defenders of Wildlif&04 U.S. 555, 561 (1992)As the
Supreme Court has explained “many times,” the “distourts of the United States .are
‘courts of limitedjurisdiction. They possess only that power authorized by Constitution and
statute.” Exxon Mobil Corp. v. Allapattah Servs., In§45 U.S. 546, 552 (2005) (quoting
Kokkonen v. Guardian Life Ins. Co. of Alil1 U.S. 375, 377 (1994 ee also Micei Int'l v.
DOC, 613 F.3d 1147, 1151 (D.Cir. 2010) ([T]wo things are necessary to create jurisdiction
in an Article 11l tribunal other than the Supreme Court . . . The Constitution must ivavetg
the court the capacity to takearnd an act of Congress must basupplied it) (internal
citations and quotation marks omitted). When a court lacks subpdter jurisdiction, it must
dismiss the caseSee Ravulapalli v. Napolitan@73 F. Supp. 2d 41, 48 (D.D.C. 2011);

McManus v. District of Columbj&30F. Supp. 2d 46, 62 (D.D.C. 2007).



1. DISCUSSION

A. Motionsfor Injunctive Relief

As noted, Plaintiff filed both a TRO and a PI along with his one-page Complaint in D.C.
Superior Court.SeeCompl.; Pl.’sMotions. Plaintiff alleges at length in his Response to the
Motion to Dismiss that heontinues to feghreatenedby hisformersupervisor at CSOSA, and
fears retaliation SeePl.’s Responsat2-3, 9, 13, 20, 21. Upon review of the record, however,
the Court concludes thatatiff will not suffer irreparable ham, or any harmin the absence of a
TRO or PI for the following reasons. Firsince the filing of his ComplainBlaintiff was
voluntarily transferred to a different work location, and has been assigned ardifftSOSA
supervisor. Harrison Aff. 11 16-17; Mot. to Dismiss, ECF No. 4-5, Ex. 3, A@lyde Burnette
19 3, 56. SecondPlaintiff, even aftefiling this lawsuit, continue® work as a CSO with the
samepayasbefore he filed the Complaint. Harrison Aff16. As a resultPlaintiff faces no
imminent prospect of harm amas sufferecho financial loss.Id. 1 1618. Since the likelihood
of Defendanbeing in close contact or proximity to Plaintiff has been minim{zaétiough not
eliminated) see id, and since Plaintiff has not allegady other workplace incident with
Defendant besides the @aescribed abovevhich do not lead the Court to believe that Plaintiff
is in danger of physical harm by Defendartgdbecausélaintiff has not allegednyincident
where Defendant has adtaggressively towards him outside of work, the Court finds that
Plaintiff will not suffer irreparable harm if a TRO Bt is not issued. Therefore, the Court
dismisses Plaintiff's motions for interim injunctive relief

B. Subject-Matter Jurisdiction

Havingdenied the TRO angl, the Court now turns to Plaintiff's underlying Complaint.

In his Complaint, as describedpra Plaintiff describes a workplace incident in which he felt



threatened becausefendantcame at” him in a very aggressive and threatening manner.
Compl. The Court construes Plaintiff's Complaint as allegiogimon lanassault, as iKoch,
where the court characterizednduct as an assault where the plaintiff allegedly feared physical
harm from the defendant’s shouting, pointing his finger, and threatening legal dtbchv.
United States209 F. Supp. 2d 89, 94 (D.D.C. 200&g also Kaiser v. U.S[61 F. Supp. 150,
155 (D.D.C. 1991) (*An assault results from apprehension of an imminent harmful or offensive
contact . . ).

SinceDefendant was acting in hidficial capacity as an employee of the United States
during the alleged incident, the Court only has subjeatter jurisdiction over Plaintiff's claims
if Congress has passed a statuteayver of sovereign immunitySee Bbck v. North Dakota
461 U.S. 273, 287 (1983). The Feddrait Claims Act (“FTCA”), whichPlaintiff does not
invoke in his Complaint, is such a waivd€och 209 F. Supp. 2dt 94 The FTCA permits
common law tort claims to be asserted against thedkedevernmentsubject to certain
conditions. 28 U.S.C. 88 1346(b), 2671-2680

Plaintiff, however, cannot recover under the FTCA becauseTl& “expressly
excludes claimsdrising out of assault . .”. "'Tolson v. StantgrNo. 12-0120, 2012 U.S. Dist.
LEXIS 21967, *9-10 (D.D.C. Feb. 22, 2012) (quoting 28 U.S.C. 2630§be alsdoch, 209 F.
Supp. 2d at 94 (dismissing plaintiff's assault claim as not cognizable under@iag,Rff'd, No.
02-5222, 2002 U.S. App. LEXIS 27289, at *2-3 (D.Gr. ©ec. 3, 2002) (per curiam)
(“Because appellant’s claims, which arise out of an alleged assault, are maabtgyunder the

FTCA, see28 U.S.C. § 2680(h), the district court properly dismissed appellant’s compfaint”).

2 The “arising out of assault” exception to the FTCA does not apply “to acisissions of investigative or law
enforcement officers of the United States Governme®e&28 U.S.C. 2680(h). This proviso on tharising out of
assault” exception, however, does not apply in the instant case because Defemataamtiaw enforcement officer
within the definition of the FTCASeeid.; Harrison Aff. § 2. Since Defendant does not have the authority to
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Accordingly,because Plaintiff's claimagainst Defendant are not cognizable under the FTCA,
this Court lacks subjectiatter jurisdiction and must dismiss the case.
V. CONCLUSION

For the foregoing reasons, the Court denies Plaintiff's motions for a TRO and Pl a

dismisses this case for lacksafbjectmatter jurisdiction

“execute seales, to seize evidence, or to make arrests for violations of Federal law,” Batfendot an
“investigative or law enforcement officer” for purposes of the providarrison Aff. { 2 see28 U.S.C. 2680(h).
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