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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROTHE DEVELOPMENT, INC.,
Plaintiff,
V. Civil Action No. 12-cv-0744 (KBJ)
DEPARTMENT OF DEFENSEet al,

Defendans.

N N N N N N N N N N N

MEMORANDUM OPINION

Section 8(a) of the Small Business Act, 15 U.S.®3§(a) (2012) establishes a
business developmeptrogramfor “socially and economically disadvantaged small
business concerp$” 1d.8637(a)(1)(B) Plaintiff Rothe Development, Inc. (“Rogh
or “Plaintiff”) is a small busmess based in San Antonio, Texhathasfiled the instant
actionagainst thebepartment of Defense (“DOD’gnd the SmalBusiness
Administration ¢ollectively, “Defendants”}o challenge the constitutionality of the
Section 8(aprogramon its face.(SeeCompl., ECF Nol, 1 1) Rothe argues that the
statute’s definion of “socially disadvantaged” small business owners, 15 U.S.C.

8§ 637(a)(5), is a racial classification that violatgthe’sright to equal protection
under the Due Process Clause of the Fifth Amendroétite United States
Constitution (SeeCompl.{11-2.) Rothe also claims th&ection 8(ayiolates the
nondelegation doctrine(See d.; see also id{ 30.)

The constitutional challenge that Rothe brings in the instant case is nearly
identical to the challenge broughtiine case oDynalLantic Corpv. United States

Department of Defens@85 F. Supp. 2d 237 (D.D.C. 2012)he gaintiff in
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DynaLanticsued the DOD, the Small Business Administration, and the Department of
the Navy alleginginter alia, thatSection 8(a)vas unconstitutionaboth on its faceand
as appliedo the military simulation and training industryseeDynalantic 885 F.
Supp. 2d at 242The DynaLanticcourt disagreeavith the plaintiff's facialattack it
explained in a lengthy opiniothhe reasonindpehind the Court’s conclusiahatthe
Section 8(aprogramis facially constitutional See d. at 248-80, 283-91. Here,
Rothe relieson substantially the same record evidence aadrly identicalegal
argumentsand it urges this Coutb strike down the raceonscious provisions of
Section 8(apn their faceand thugsto depart fromDynaLantics holding in thecontext
of theinstant case (See, e.g.Mot. Hr'g Tr., Oct. 20, 2014at 27:21 (Plaintiff's
counsel asserting that tligynalLanticcourt “wasjust wrong”).)

Before this Court at preseatethe parties’ crossnotions for summary
judgment as well aghe parties’ motions to limit oexcludethe profferedtestimony of
each other’'s expewitnesses—commonly referred to asDaubertmotions”based on
the Supreme Court’seminal rulingon the admissibility of expert testimomy Daubert
v. Merrell Dow Pharmaceuticals, Inc509 U.S. 579 (1993)As explained fully below,
this Courtconcludes thaDefendants’ expertmeet the relevant qualification standard
under Federal Rule of Evidence 702 and offer what appear teliadle andrelevant
opinions therefore Plaintiff’'s Daubertmotion to exclude Defendants’ proffered expert
testimonywill be DENIED. By contrast, this Court finds sufficient reason to doubt the
gualifications ofone ofPlaintiff's expertsandto questiorthe reliability of the
testimony ofthe other consequentlyDefendantsDaubertmotions to exclude

Plaintiff’'s expert testimonwill be GRANTED. With respect tolie crossmotions for



summary judgment, this Couagrees witithe DynalLantic courts reasoningand thus
this Court too, concludeghat Section 8(a)s constitutional on its faceAccordingly,
Plaintiff’s motion for summary judgmentill be DENIED, Defendants’ crossnotion
for summary judgmenwill be GRANTED, and judgment will be entered in
Defendantsfavor. A separaterder consistent with this memorandum opinion will
follow.

BACKGROUND
A. The Section 8(a) Program

Congressnactedhe Small BusinesAct of 1953 (“the Act”), 15 U.S.C.
88631-57s,in order to encourage and develop the “capacity of small business” in
America, and therebto promote national “economic weleing” and “security[.]”
15U.S.C. 8631(a) (1958).Section 8(a) of the Acgrans the Small Business
Administrationthe authorityto acquire procurement contracts from other government
agencies and to award or otherwise arrange for performance of thosaatsrtysmall
businesseSwhenever[the agencyldetermines such action mecessary[.]”1d. § 637(a).
This authorityremained‘dormant for a decadeafter the Act’s passag®ynalantig
885 F. Supp. 2d at 253, but over the course of many yearaftard series of
executive orders anl@gislativeamendmentsseeid. at 253-57, the currenBection 8(a)
program emerged with thexpressourpose of helping socially and economically
disadvantagedhdividuals who own small business&ompete on an equdlasis in the
American economyl[,]” 15 U.S.C. 831(f)(2)(A) (2013.

The Section 8(a) programprovidessmall businessethatsocially and
economically disadvantaged individuas/n—the Small Business Administration refers

to such businesses as “smallatlyantaged businesses” or “SDBsge Small



Disadvantaged Business Program, 73 Fed. Reg. 57,490 ((xQ08)—with valuable
“technological, financial, and practical assistance, as well as sugportgh
preferential awards of government contrfgdtsDynalLantic 885 F. Supp. 2dt 243;
see alsdl5 U.S.C. §36(j)(10)(A); 13 C.F.R. 824.404! SDBs can receivenyriad
types ofassistance anslupportunder theSection 8(a) programncluding help
“develop[ing] and maintain[ing] comprehensive business glf§nd5 U.S.C.
8636(j))(10)(A)(); “nonfinancial services” such as “loan packagiflgfinancid
counseling]] accounting and bookkeeping assistarji¢tenarketing assistance, afd
management assistarjdé id. 8 636(j)(10)(A)(ii); assistance “obtain[ing] equity and
debt financing,]” id. 8 636(j)(10)(A)(iii); and the opportunity to compete for cart
governmentontractsthat arelimited to Section 8(a) program participantsee

id. 8637(a)(1)(D) Moreover, mce admittednto the Section 8(a) program
participating Bs may stay in the program for up to nine years, provided that they
continue to meethe eligibility criteriafor qualifying for—and remaining ir-the
program See id.8636(j)(10)(C); 13 C.F.R. 824.2. Specifically,at all times
applicaris and participantsnust (1) be a“small” businessas that term is defined in
13C.F.R. 8§ 12]1seel3 C.F.R.88124.101, 124.102(2) demonstrate their business’s
potential to succeedee id.8 124.10% and (3)have a majority owner or ownewsho
are currat U.S. residents and citizen$ good characterandwho arealso“socially and

economically disadvantageds the statutdefines tloseterms, id.

1 A business may obtain SDB status by virtue of applying for and ppaticg in the Section 8(a)
program—and only SDBs may participate in the Section 8(a) progrdrawever, a small business may
also be deemed an “SDB” fpurposes of government contractiwithout participating in the Section
8(a) program.See, e.g.Small Disadvantaged Business Program, 73 Fed. Reg. at 58291n other
words, a small business must be an SDB to participate iS¢le¢ion 8(aprogram, but it need not
participate in the program to be an SDB.



The dispute in the instant case centers onsthéutorydefinition of “socially
disadvantaged individuals.Section 637 of Title 15 of the U.S. Code defines
“[s]ocially disadvantaged individuals” dshose who have been subjectedaacial or
ethnic prejudice or cultural bias because of their identity as a membegrotip
without regard to their individual qualiti€s.15 U.S.C. 8637(a)(5);see also id.

8 631(f)(1)(B) (individuals may be “socially disadvantaged because of their
identification as members of certain groups that have suffered the effects of
discriminatory practices or similar invidious circumstances over wthey have no
control”). Pursuant to the statutesuch groups include, but are not limited to, Black
Americans Hispanic Americans, Native Americans, Indian tribes, Asian Pacific
Americans, Native Hawaiian Orgamitzons, and other minorities[.]Id. 8 631(f)(1)(C).
Thus,the statute establishes “a rebuttable presumption” that members ef thes
particular groupsand certain other groupsre “socially disadvantagégdl” 13 C.F.R.

8§ 124.103(b)(1) andif an individual business owner is not a member of a
presumptivelysocially disadvantaged group, then he or she “must establish individual
social disadvantage by a preponderance of the evifildhcd. § 124.103(c{1). See
also id 8§124.103(cf2) (explaining thasufficient“[e]vidence of individual social
disadvantagehasseveral “elemen{g]” including “[a]t least one objective
distinguishing feature that has contribdte social disadvantagend“[p]ersonal
experiences of substantial and chronic social disadvantage in Americiatys$h

In addition to defining “socially disadvantaged individJdlsthe statute also
defines"[e]conomically disadvantaged individualg[ 15 U.S.C. 8637(a)(6)(A)

These arésocially disadvantaged individuals whose ability to compete in the free



enterprise system has been impaired due to diminished capital antappdrtunities
as compared to others in the same business area wmmtasecially disadvantaged.”
Id. Factorsthatdetermine economically disadvantaged status include “income for the
past three yeafd . . . personal net worth, and the fair market value of all assets,
whether encumbered or not.” 13 C.F.R1&4.104(c). As explained,asmall business
that can demonstraiés ability to succeed and tha owned byanindividual citizen of
good character whts considered socially and economically disadvantaged within the
statutory definitios iseligible toparticipate inthe Section 8(aprogram See
id. §124.101

The Section 8(a) program idut “oneof a number of governmeiwide programs
[that aré designed to encourage the issuance of procurement contraasrtainsmall
businessesDynalantic 885 F. Supp. 2d at 244iting 15 U.S.C. &44), including
businesseshat are owned bwomen businesseshatare owned byservicedisabled
veteransandbusinesseshat are located ihistorically underutilized business zones
known as*HUBZones” Seel5 U.S.C. 837(m) (establishing procurement program for
womanowned small businessesy§l. § 657f (establishing procurement program for
small businesses owned by servitisabled veterans)d. 8§ 657a(establishing
contracting assistance and procuremgmtgramfor HUBZonesmallbusinesses As
part of the legislative scheme that goveths Section 8(a) business development
program and similar progranrected toward developing opportunities for small
businesses in Americ&ongres$asspecificallydirected the President to “establish
[annual] Governmentvide goals for procurement contracts awardefverious]small

business concerp$” 1d. 8 644(g)(1A). With respect to SDBsiparticular, Congress



has specified that the goal for participation “shall be established at rsothias 5
percent of the total value of all prime contract and subcontract awar@éadbrfiscal
year.” Id. § 644(g)(1YA)(iv).? The participation goals/ith respect to othesmall
businesgrograms are siffar—see e.qg, id. 8 644(g)(1YA)(v) (“not less than 5
percent” for womarowned small businessesd. 8 644(g)(1YA)(ii) (“not less than 3
percent” for smalbusinesses owned by servidesabled veterans)d.

8 644(g)(1YA)(iii) (“not less than 3 percent” for HUBZone small busineysemndall
of the statutorytargets are “aspirationaind not mandatoryDynalLantic 885 F.Supp.
2d at 244(quotation marks omitted)

B. Rothe’s Claim

Rothe is a Texas corporation that operatethe computer services industand
bids on and performs governmgmcurementontractson a nationwide basis(See
Affidavit of Dale Patenaude Patermude Aff.”), Ex. 1 to Pl.’s Compl.ECF No.1-1, at
3; see alsdefs.” Statement of Material Facts & Resp. to Pl.’s SOF (“Defs.” SQOF”
ECF No.64-2, 111.23; Pl.’s Respto Defs.” Statement of Material Facts (“Pl.’s SOF
Resp.”), ECF No68-1, 11.1.)® Rotheemploys approximately IRindividuals(see
Patenaude Affat 3), andit allegedlyqualifies as a womaowned small business under
the Act and its accompanying regulatiorsegid.; Pl.’s SOF Resp. fl1). According to
Plaintiff, Rothe derives[a]pproximately 8590%"” of its annual gross income from

governmem contracts. (Patenaude At 4; see alsdPl.’s Statement of Material Facts

2 This five percent goal relates &l SDBs, not just those that are Section 8(a) participants, and thus
this figure includes, but is not limited to, procurement contrastarded to Sectio8(a) program
participants. See Dynalantic885 F. Supp. 2d at 2445.

3 Page numbers throughout this memorandum opiriercept for deposition page numbersefer to
those thathe Court’s electronic filing systemssigns



(“Pl.’s SOF"), ECF No. 551, 24.) SpecificallyRothebids onand perform®OD and
military contracts thatfor the most partfit into one ofthe followingfive North
American Industry Classification System (“NAICS”) codes: Customrm@oter
Programmig Serviceg54151); Computer Systems Design Servidégd1512;
Computer Facilities Management Servi¢éd41513) Other Computer Related Services
(541519; andFacilities Support Servicg$6121(Q. (Patenaude Affat3—4.)* Rothe
does not participate in thgection 8(a) program and does not allege that it has ever
applied to the program or otherwise sought certification as an SBBeP@tenaude

Aff. at2; Pl.’s SOFY 18; see alsdefs.” SOF 111.18.)

Rothe filed the instamictionagainsthe DOD and the Small Business
Administrationon May 9, 2012 (SeeCompl.) The gravamen of Rothe’s complaint is
that the Section 8(a) program “prevents Rothe from bidding on [DOD] contrawctthe
basis of racen violation of Rothe’s rights under the equal protection component of the
Due Process Clause of the Fifth Amendmedt § 2), and that the program is an
unconstitutional delegation of authority to the Small Business Administrattomake
or enact racial classificationsid( 9 30). Accordingly, Rotheseels (1) a declaratory

judgment thathe definition of “socially disadvantaged individualgas set forth in the

4The NAICS code system “is thretandard used by Federal statistical agencies in classifyingdassin
establishments for the purpose of collecting, analyzamy publishing statistical data related to the
U.S. business economy.” U.S. Census Burdédarth American Industry ClassificatioSystem:
Introduction to NAICShttp:/lWwww.census.gov/eos/www/naics/index.ht(fdst visitedJune 5, 201p It

is a “2- through 6digit hierarchical classification system,” meaning that “[e]ach digithe code is

part of a seies of progressively narrower categories, and the moredigithe code signify greater
classification detail.” U.S. Census BuredNprth American Industry Classification System: Frequently
Asked Questiondittp://www.census.gov/eos/www/naics/faqs/fdaml (last visitedJune 5, 201p In
each code, “[t]he first two digits designate the economic sectorhihe digit designates the subsector,
the fourth digit designates the industry group, the fifth digit desigs the NAICS industry, and the
sixth digit designates the national industryld. Some federal agencies use NAICS codes in the course
of awarding government contracts to small businesSee, e.g.15 U.S.C. §44(a).



statutes pertainintp the Section 8(a) program unconstitutional on its fac@ee

id. 1152-54); (2) a permaneninjunctionthat prevens Defendants from usinthe
“socially disadvantaged individualglefinition to exclude Rothe from bidding on
contracts reserved f@ection 8(a) participantéseeid. 156-59); and(3) an award of
reasonable attorneys’ fees, cosind expenseséeid. 161-64).

Notably,as mentioned earlier, the legal claims in Rotlegmplaintarenearly
identicalto thefacial constitutional claim in theecondamendeccomplaint that was
filed in DynaLanticCorp. v. Department of Defens&case that was pending in this
district when Rothe’s complaint was filecseeSecond Am. Compl., Dynalantic v.
Dep’t of Defense, 885 F. Supp. 2d 237 (D.D.C. 2012) (Nec®2301)(“DynalLantic’s
Second Am. Compl.”) Given the similarity of the two casesand also the fact that the
DynalLanticcourtconsidered and reached the merits of the constitutional elairrief
description of the facts, circumstances, and holdinBywfalLanticis warranted.

C. DynaLantic Corp. v. Department of Defense
In DynaLantic a sm# businessthatbid onand performed contracts and
subcontracts in thmilitary simulation and trainingndustry—but that did not
participate in the Section 8(a) program and was not an-SBligd the DOD, the Small
Business Administration, and the Departmefhthe Navy alleginginter alia, that the
statutoryprovisions of Section 8(d)miting certain contract awards to “small business
concerns owned and controlled by ‘socially and economically disadvantaged

individuals™ were unconstitutional on their fa@and also as applied to the industry in
which the plaintiff operatedDynalLantics Second Am. Compl. 9; seealso
DynalLantic 885 F. Supp. 2d at 2487. Specifically, DynaLantic argued that the

challenged provisions preventedaimd other small businessdsom competing for



federal procurements. .on the basis of race, therehyiolat[ing] DynaLantic’s rights
under ... the equal protection component of the Due Process Clause of the Fifth
Amendment of the Constitutiori. DynalLantic 885 F. Supp. 2dt 247(second
alteration n original) (quotingDynalL antics Second Am. Compl. 23). After
extensive discovery, briefing, and submissionsaijci, the Court (Sullivan, J.)graned
summary judgmendn the facial constitutionall@im in favor of the governmenand
granted summary judgment on theagsplied claim to DynalLanticSeeid. at 248-83.

With respect tahe applicable legal standards, t@eurt explainedthatto prevail
on its facial constitutionatlaim DynalLantic would havéo “‘establish that no set of
circumstances exifgd] under whichthe [challenged provisiorjsvould be valid.”

Id. at 249 (quotingUnited States v. Salernd81 U.S. 739, 745 (1987)Moreover,
because @nstitutional validityin aparticular circumstanctrned on the application of
strict scrutiny to the admittedly ra@®nscious provisions at issue, the government
would have to showoththe existence oh compelling governmental interest
underlying the challenged provisiofsupported by a strong basis in evidence treate
based remedial action was requireduother such interey)tandthat the challenged
provisions were narrowly tailored to achieve tarticulatedccompelling interest See

id. at250-51.

The Courtthenengaged ira detailedexamination othe challengedtatutory
provisions,the arguments of the parties and their amici, relevant precedenthand
extensive recore@videnceincludingdisparity studies omacial discrimination in federal
contracting across variousdustries Seeid. at 251-80, 283-91. Ultimately, theCourt

concluded‘thatCongress hja] a compelling interest in eliminating the roots of racial

10



discrimination in federal contracting, funded by federal m¢jjéynd alsothat the
government “ha[d] @sablished a strong basis in evidence to support its conclusion that
remedial action was necessary to remedy that discriminatinmdfar as it provided
“extensive evidence adiscriminatory barriers to minority business formation. [and]
minority busiress developmeritas well as Significantevidence that, even when
minority businesses are qualified and eligible to perform contracts in bothutiiec

and private sectors, they are awarded these contracts far less oftendinamntiiarly
situated nomminority counterparts.”ld. at 279. The Court also foundthat DynalLantic

had failed “to present credible, particularized evidence that undermired th
government’s compelling interefdr thaf demonstrated that the government’s evidence
‘did not supportan inference of prior discrimination and thus a remedial purpose.”

Id. (quotingWygant v. Jackson Bd. of Edud76 U.S. 267, 293 (198¢D’'Connor, J.,
concurring).

With respect to narrow tailoring, tHeynalLanticcourtconsidered several
factors, including: “(1) the efficacy of alternative, rageutral remedies, (2) flexibility,
(3) over or underinclusiveness of the program, (4) duration, (5) the relationship
between numerical goals and the relevant labor market(@ntthe impact of the
remedy on third parties.’ld. at 283 (citingUnited States v. Paradisd80 U.S. 149,
171 (1987) (plurality and concurring opinions)). Upon consideration affahese
factors,seeid. at 283-91, the Court concluded thatthe Sec¢ion 8(a) programs
narrowly tailored on its face[}]id. at291. Consequentlybecawse the governmerntad
demonstrated that Section 8(a)’s rammnscious provisionwere narrowly tailored to

further a compelling state interest, the Court held gtatt scrutinywas satisfiedn the

11



context of “the construction industry. . [and] in other industries such as architecture
and engineering, and professional services as[Weld. at 279-80, and because
DynalLantichad thus failed taneet its burden to show that the challenged provisions
were unconstitutional inllacircumstancesthe Court held that Section 8(a) was
constitutional on its facand entered summary judgment on the facial constitutional
claim in the government’s favosgeid. at 293.°

The parties irDynalLanticcrossappealedo the United StaeCourt of Appeals
for the District of Columbia Circuiin October of 2012 SeeDefs.” Notice of Appeal,
DynalLantic v. Dep’t of Defense, 885 F. Supp. 2d 237 (D.D.C. 2012) (N@v95301),
ECF No0.252; Pl.’s Notice of Cros&ppeal, DynalLantic v. Dep’t of Defense, 885 F.
Supp. 2d 237 (D.D.C. 2012) (No. &¥-2301), ECF No254. On January 31, 2014his
Court stayed proceedings inetlinstant caspendingresolution of theDynalLantic
appeal. $eeOrder,Dec. 23, 2013ECF No0.43, at 1.) However, o February 11, 2014,
the partiegan this mattemotified this Court that the D.C. Circumtaddismissed
DynaLanticafter the parties ithatcase reached a settlement and withdrew their appeal.
(SeeJoint Notice of Dismissal obynalLantic& Status Report, ECF Nal7, at1-2.)

D. Procedural History

As noted, Rothe filed its action challenging the facial constitutionalityef

Section 8(a) programan May 9, 2012 while theDynaLanticcase was still pendinig

5The Court reached a different conclusion with respect to DynalLantieappbked challenge.
Specifically, because “defendants concede[d] that they d[itthawe evidence of discrimination in [the
military simulation and training] industry[,Jthe Court concludd that‘the government ha[d] not met
its burden to show a compelling interest in remedying discrimamaith [that] industry[.]” DynaLantig
885 F. Supp. 2d at 280, 28Fonsequentlythe Court grantedummary judgment in DynalLantic’s
favor onits asapplied challenge See id.at282 (“The fact that Section 8(a) is constitutional on #ésef

. .. does not give the [government] carte blanche to applyjithiout reference to the limits of strict
scrutiny. Rather, agencies have a responsibility to decide if thesdden a historgf discrimination

in the particular industry at issue[.]").
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the district court—both actions were treated aelated cases and assignedh® same
district judge. That judgepermitted discovery to proceed the instant matteat the
parties’ urging(seeScheduling Order, Sept. 18, 2012, ECF 98, at 2;see alscPl.’s
Suppl. Resp. to the Court’s Minute Orders & Scheduling Recommendations, ECF
No. 21, at 4 Defs.” Suppl. Resp. to the Court’s Minute Orders & Scheduling
Recommendations, ECF NB2, at 5, and discovery continueeven after the
DynalLanticopinionupholding the facial constitutionality of the Section 8(a) program
issued. The instantaction wastransferredo the undersignedn April 5, 2013,while
discovery was stilunderway (SeeMinute Entry, Apr.5, 2013 seealso Am.

Scheduling Order, ECF N@4, at 2 Minute Order, Dec. 18, 2012 (extending discovery
period); Minute Order, Mar25, 2013 (same).)

During the discoveryperiod the partieprepared an@xchanged expert reports
regardingevidence of discrimination in government contractiri@efendantgetained
two experts who testified broadly speakinghatsocially disadvantagednd minority
owned small businesses are significantly less likstgtistically to win government
contracts than their neminority and norSDB counterpart¢see Report of Defs.’

Expert Robert N. Rubinovitz (“Rubinovitz Report”), ECF No.-34at 12 Additional
Analysis by Dr. Robert Rubinovitz (“Rubinovitz Suppl. Report”), ECF M&-4, at 2,

and thatminority-owned businesses across the country are substantially underutilized in
government contractinrga phenomenon thaaccording to these expertsannot be
explained bynondiscriminatory factorgseeReport of Defs.” Expert Jon Wainwright
(“Wainwright Report”), ECF No. 48, at 27 97). Plaintiff also engaged twexperts,

andPlaintiff’'s experts maintained thd&efendan$’ experts’ conclusions were incorrect

13



largelybecause their data and methods witaeved. (See e.g, Report of Pl.’s Expert
Dale Patenaude (“Patenaude Report”), ECF Ne248t 2 Report of Pl.’s Expert John
Charles Sullivan (“Sullivan Report”), ECF No. 49 at 1112, 23-37.)

A series ofDaubertmotions followed specifically, Rothe filed a singlemotion
to exclude or limit the testimony defendants’ expertRobert Rubinovitz and Jon
Wainwright (seePl.’s Mot. to Exclude or Limit Test. of Defs.” Experts & Mem. in
Supp.(“Pl.’s DaubertBr.”), ECFNo. 45 on the grounds thaheir testimony is both
unreliable and irrelevant to tHactual matters at handDefendants filedwo separate
motions to exclude the reports and testimonyl&Hintiff’'s expertsDale Patenaudand
John Charles Sullivan(SeeDefs.” Mot. in Limine to Exclude the Expert Reports &
Test. of Pl.’s Expert Dale Patenaude (“Defs.’ PatendbaebertMot.”), ECF No. 44
Defs.” Mot. in Limine to Exclude the Testimony and Ops. of Pl.’s Expgettn Charles
Sullivan, Esq. (“Defs.’ Sullian DaubertMot.”), ECF No. 46) In essenceDefendants
contend thaPlaintiff’'s experts are not qualified to testify as experts and tleit th
proffered testimony is unreliablgSeeDefs.” Mem. in Supp. of Defs.” Patenaude
DaubertMot. (“Defs.” Patenaud DaubertBr.”), ECF No. 441, at 9-19; Defs.” Mem. in
Supp. of Defs.” SullivabaubertMot. (“Defs.” SullivanDaubertBr.”), ECF No. 461,
at 9-20.)

Rothethenfiled a motion for summary judgmemtith respect to its claim that
the definition of “sociallydisadvantaged individual” as it appears in the Act and is used
in the context of administering the Section 8(a) program is unconstitutoonia$ face
(SeePl.’s Mot. for Summ. J., ECF No. 55 Rothés motionarguesfirst, that Section

8(a)’s definition of socially disadvantaged individudils unconstitutional racial

14



balancing, for which there is no compelling interest, and for whichomatailoring is
impossible’; and second, that the definition violates the nondelegation idecitmsofar
asit “lack[s] any intelligible principle to limit the Executive’s discretiondeciding
whether racial, ethnic or cultural bias has occurred or even whatitdas a racial,
ethnic, or cultural group.” (Pl.’s Mem. in Supp. of Pl.’s Mot. for Summ. J. (“P1.SIM
Br.”), ECF No.56, at 7)

Defendantgesponded byiling a crossmotion for summary judgment (Defs.’
CrossMot. for Summ. J., ECF No. 64), in whidbefendants maintaithat “Rothe’s
facial challenge is identical to that brought and rejectedyinalLantic. . .and fails for
the same reasohg¢Defs.” Mem. in Supp. of Defs.CrossMot. for Summ. J& Resp. to
Pl.’s Mot. for Sumnm. J. (“Defs.” MSJ Br. & Resp); ECF No. 641, at 13.

Specifically, Defendants assert that (1) the government has a compelling “interest in
‘breaking down barriers to minority business development created bsirdisation

and its lingering effects (id. (quotingDynaLantic 885 F. Supp. 2d at 2%); (2) there
is “a ‘strong basis in evidence to support [the government’s] conclusiomdahegdial
action was necessary’” to further that interadt (quotingDynaLantic 885 F. Supp. 2d
at 279)); and (3})he statute is narrowly tailoreahd “designed to minimize the burden
on nonminority firms” (id. at 14 (citingDynalLantic 885 F. Supp. 2d &90)).
Defendants also argue thidte SectiorB(a) progranconforms tothe nondelegation
doctrinebecause the statute defines “socially disadvantaged individaatssets forth
Congress'relevantfindings, andit alsoarticulates the policies underlying the
program—all of which serve tgyuide the Small Business Administratioim

implementing theprogram (See d. at 90.)
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This Court held a hearingn the partiesDaubertandcrosssummary judgment
motionson October 20, 2014.

DAUBERT MOTIONS

This Court will address the partieBaubertarguments first, becausé]f the
Court finds [an expert’s] opinions to be clearly unreliable, it may distebes reports
in deciding whether plaintiffs have created a genuine issueadérial fact.”
McReynolds v. Sodexho Marriott Servs., Ji849 F. Supp. 2d 30, 35 (D.D.C. 2004)
(citing Munoz v. Ory 200 F.3d 291, 301 (5th Cir. 2000¥ee alsd_ewis v. BooZAllen
& Hamilton, Inc, 150 F. Supp. 2d 81, 84 (D.D.C. 2001) (addressvigentiary
motions first “[s]ince a motion for summary judgment requires an examination of the
entire record, including all pleadings and all admissible evidence”)

As concerns Defendants’ experts, Rothe contends that Rubinovitz’s and
Wainwright’s testinony is irrelevantbecause it has not been submitted to Congfess
Pl.’s DaubertBr. at4), and thatti contains bothnadmissible legal conclusioassuch
as whether the strong basis in evidence requirement has bedraeit. at 10, 12—
andunreliableopinions regarding statistical factseeid. at 16-17 (arguing that
Defendants’experts have analyzed contracting data using fewer than adligits of
only some NAICS codes such that not every industry and subsector ised@ptufor
their part,Defendants contenthat neitherPatenaude nor Sullivan qualifias an expert
in any fieldof scientific knowledge that is pertinent to the instant qaseDefs.’
Patenaud®aubertBr. at 9-12; Defs.’” SullivanDaubertBr at 9-14), andthat
Patenaude’s ahSullivan’s testimonys unreliable because both experts rely on
inaccurate data and employ methandgheir critiques of Rubinovitz and Wainwright

that arespeculative andcientifically unprover(seeDefs.’ PatenauddaubertBr. at
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12-19; Defs.’” Sullivan DaubertBr. at 14-20). Defendantdurther contendthat
Sullivan’s testimony contains impermissidegal opinions,such asvhether the
disparity studiest issueare legally sufficient to justify the Section 8(a) progra(®ee
Defs.” SullivanDaubertBr. at 20.)

For the reasons that follow, this Court finds that Rubinovitz’'s and Wainwsght’
expert reportsare reiableand potentially helpful to the trier of fact, and thureperly
admitted while Patenaude’s and Sullivantestimony fais to conformwith the
applicable legal standardslated to expert qualifications and reliabilipndtherefore
must be excluded

A. Legal Standard For Admitting Expert Evidence

Federal Rule of Evidence 702 governs the admissibility of expedeace. It
provides that:

A witness who is qualified as an expert by knowledge, skill,
experience, training, or education may testify in the form of
an opinion or otherwise if:

(a) the expert’s scientific, technical, or other specialized
knowledge will help the trier of fact to uedstand the
evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and
methods; and

(d) the expert has reliably applied the principles and
methods to the fds of the case.

Fed. R. Evid. 702. Rule 702 “imposes a special obligation on a trial judge to ‘ensure
that any and all scientific testimony . . . is not only relevant, but relidblliumho Tire
Co. v. Carmichael526 U.S. 137, 147 (1999) (alteration in original) (quotiDgubert

509 U.S. at 589).Thus,federal courts have a “basic gatekeeping obligation” with

respectto expert testimony.ld.
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Rule 702 requires that an expert be qualified to testify on the basis of
“knowledge, skill, experience, training, or educatiohfhd thus encompasses “not
only experts in the strictest sense of the word, e.g., physicians, @tgsiand
architects, but also the large group sometimes called ‘skilled’ wigsessich as
bankers or landowners testifying to landwed” Fed. R. Evid. 702 advisory
committee’s notg1972) (internal quotation marks and citation omittedhile “a
person who holds a graduate degree typically qualifies as an expert in his or her
field[,]” Khairkhwa v. Obama793 F. Supp. 2d 1, 11 (D.D.C. 2011), such formal
education is not required and “an expert may still be qualified on the basis of her
practical experience or training[,Robinson v. District of ColumbjaNo. 09-cv-2294,
2014 WL677833Q at *4 (D.D.C. Dec. 2, 2014)However, Ti]f the witness is relying
solely or primarily on experience, then the witness must exlaim that experience
leads to the conclusion reached, why that experience is a sufficient bashe f
opinion, and how that experience is reliably applied to the fadted. R. Evid. 702
advisory committee’s not€2000) Regardless ofthe basis on which avitnesspurports
to qualifyas an expertas part of its gatekeeping function the court must assess whether
aproposed epertpossesse&a reliable basis in the knowledge and experience of [the
relevant] discipline.” Daubert 509 U.S. at 592.

Once the court is satisfied that the witness is an expert within the meaning of
Rule 702,“[u]lnder Daubertthe district court is regired to address two questions, first
whether the expert’s testimony is based on ‘scientific knowlede]’ second, whether
the testimony ‘will assist the trier of fact to understand or determinetarfassue’.”

Meister v. Med. Eng’'g Corp267 F.3d1123, 1126 (D.C. Cir. 2001) (qting Daubert
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509 U.S. at 592).With respect to the first prongthe district court’s focus is on the
methodology or reasoning employed®mbrosini v. LabarraquelO1 F.3d 129, 133
(D.C. Cir. 1996). Specifically, the aot must make “a preliminary assessment of
whether the reasoning or methodology underlying the testimony is gmahly valid
and of whether that reasoning or methodology properly can be applied ftactsan
issue.” Daubert 509 U.S. at 5923; seealso Ambrosini101 F.3d at 133 (“‘In short,
the requirement that an expert’s testimony pertain to “scientific knoweledsgtablishes
a standard of evidentiary reliability.{quotingDaubert 509 U.S. at 590)).

There areseveralfactors thatcourts typi@ally consider in making a scientific
validity determination: “(1) whether the theory or technique can be asdhen tested;
(2) whether the theory or technigue has been subjected to peer review ancipain]ic
(3) the methots known or potential rate afrror; and (4) whether the theory or
technique finds general acceptance in the relevant scientific commiumitgbrosini
101 F.3dat 134 (citingDaubert 509 U.S. at 5934.) This“inquiry is a ‘flexible one,’
no one factor is dispositive, and the fefactor list isnot exhaustive.”United States v.
MachadoeErazg 950 F. Supp. 2d9,52 (D.D.C. 2013)(internal quotation marks and
citation omitted). Moreover, vhatever factors a court considetf]he trial judge in all
cases of proffered expert testimony must find fila¢ testimonylis properly grounded,
well-reasoned, and not speculative before it can be admitted.” Fed. R.7B&d.
advisory committee’s not€000)

The secondaubertprong relates to relevan@ad is fairly straightforward See
Ambrosinj 101 F.3d at 134 (citin@aubert 509 U.S. at 5934). “The district court

must determine whether the proffered expert testimony ‘is suffigid¢red to the facts
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of thecase that it will aid the [fa@ihder] in resolving a factual dispute.’Td. (quoting
Daubert 509 U.S. ab91). Where, as here, a party moves to exclude expert testimony,
“[tlhe party seeking to introduce expert testimony must demonsitisaalmissibility by

a preponderance of the evidencedarris v. Koenig 815 F. Supp. 2d & (D.D.C.
2011)(citing Daubet, 509 U.S. at 592 n.10). “The presumption under the Rules is that
expert testimony is admissible once a proponent makes the requisite tdresbwing;
further disputes go to weight, not admissibilityMachadeErazo 950 F. Supp. 2d

at52.

B. The Proffered Expert Evidence In The Instant Case

1. Rubinovitz’'s Testimony IReliable, Relevant, Anddmissible

Robert Rubinovitz holds a Ph.D. in economics from the Massachusetts Institute
of Technology and currently serves as the Deputy Chief Economise dirtited States
Department oCommerce. $eeRubinovitz Reportat 2.) Usingregressioranalysis
Rubinovitzclaims to havesolated the effect of minority ownership on the likelihood of
a small business receiving government contracg&eeid. at 10-12; see alsaRubinovitz
Suppl. Reporat2.)® Specifically,Rubinovitzused a “logit model” (RubinovitReport
at 10), to examinegovernment contracting datar fiscal year 2012hat hecollected
from the General Services Administration’s System for Awarchdement, the Federal
Procurement Data System, the Small Business Administration, and athkc pnd
private sourcessgeid. at 4-9 (discussing sourcél in orderto determine Whether the

data show any difference in the odds of contracts being won by mirosityed small

5 Regression analysis is a widely accepted statistical tool and a convitdengary feature in federal
courts, particularly in the context of discrimination cas&se, e.g.Bazemore v. Friday478 U.S. 385,
400-01 (1986) (discussing admissibility of regression analyses i Mtl cases).
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businesses, particularly those identified as SDBs and those that adf pae 8(a)
program, relative to other small businessad’ &t 10). Rubinovitz ontrolled for other
variables that could “influence the odds of whether or not a given finmg wicontract”
(id. at 11)}—such adusiness size, age, and level of security cleardseeid.)—and
concludedthat “the odds of minorisowned small firms and ne8(a) SDB firms
winning contracts were lower than small nomnority and norSDB firms” (id. at 12).
In particular, “the odds of an SDB firm winning a contract is roughly 1terrlower
than other types of small businesses, while small minantyed firms, egardless of
whether they are SDBs or in the 8(a) program, had roughly 30 percent loweofodds
winning a contract than other firms.”ld() In addition, Rubinovitz found that “nen
8(a) minorityowned SDBs are statistically significantly less likely to winaatract in
industries accounting for 94.0% of contract actions, 93.0% of dollars awandedn a
which 92.2% of norB(a) mirority-owned SDBs are registergd and that “[t]here is no
industry where not8(a) minority owned SDBs have a statistically sfgrant advantage
in terms of winning a contract from the federal government.” (Rubitadsuppl.
Report at 2.)This Court has considered Rothe’s objections to Rubinovitz’s testimony,
and concludes that the testimony is fully admissible under Rule 702.

First of all, Rubinovitz’s qualifications to testify as an expert are undisp(ded
Hr'g Tr. at17:18-18:1 (Plaintiff’'s counsel conceding that Defendants’ experts are
gualified)), and this Court finds th&ubinovitzis, indeed qualified “by knowledge,
skill, experience, trainingand] education]]” Fed. R. Evid. 702.As for thereliability
of Rubinovitz’s testimonythis CourtrejectsRothe’s contention thaRubinovitz’s

expert opinions based on insufficient datae., that his analysief data related to a
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subset of the relevambdustrycodesis too narrow to support hiscientific conclusions.
(See, e.g.Pl.’sDaubertBr. at 16-17.) It is well established thaa court may not
exclude an expert'stherwise reliable and relevatdastimonysimply becausewithout
more the testimony is insufficient to prove a proponerdigire case Seeg e.g,
McReynolds349 F. Supp. 2dt 35 (“[T]he question before [th€ourt] is not whether
the reports proffered by plaintiffs prove the entire cases whether they were prepared
in a reliable andtatistically sound way, such that they contained relevant evidence that
a trier of fact would have been entitled to considefs€cond alteration in original)
(quotingAdams v. Ameritech Servs., In231 F.3d 414, 425 (7th Cir. 200D))
Moreover, Rubinovitzspecifically addresseRothe’s critiqueabout his dataet,
explaining that, from a mathematical perspectiecluding certailNAICS codes and
analyzingdata at the thredigit level actuallyincreaseghe reliability of his results
For examplepecauseéNAICS is a hierarchical classification system” and “industry
classifications become more narrowly defirednd more sparsely populated” ‘asore
digits are added to the codeRubinovitzexplains that heptedto “use codes at the
threedigit level as a comproraed,] balancing the need to have sufficient data in each
industry grouping and the recognition that many firms can switch productidmmwvthe
broader thredaligit category.” (Rubinovitz Reportaat5.) Rubinovitzalso excluded
“[c]ertain NAICS industry groups” from his regression analysescduse of incomplete
data, irrelevance, or because data issues in a given NAICS group preveanted t
regression model from producing reliable estimates[lf}. 4t 7; see alsdd. at8
(listing NAICS codes not includeish analyses) This Court finds thaRubinovitz’s

reasoningwith respect tahe exclusionand assumptions he makes in the analgses
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fully explained andscientifically soungdthus,his exclusions are not a valid basis for
concluding that his expert testimony is unreliab@f. Daubert 509 U.S. at 50
(“Proposed testimony must be supported by appropriate validatien ‘good
grounds’, based on what is knowh).

Rothealso contendshat, even if Rubinovitz’s testimony is reliable, it should be
deemed irrelevano this Court’s assessment of Section &a&pnstitutionalitypbecause
it is newevidencein the sense th&ubinovitz’s testimonyas not before Congress at
the time it enaied or reauthorize®ection 8(a) (SeePl.’s DaubertBr. at4 (“The law
is now very clear that poseauthorization evidence is precluded and that experts are
neither required for, nor relevant to, the required causal relationshipe ®etive
alleged data before Congress and the statutory racial classificatio@dhgtess
enacted.”(citing Rothe Dev. Corp. v. Dep’t of Defendei5 F.3d 1023, 1031, 10401
(Fed. Cir. 2008)).) The issue of the relevance of pestactment evidence is one that
has been raised repeatedly in the context of constitutional challenfedet@l statutes,
see e.g, Adarand Constructors, Inc. v. Slate228 F.3d 1147, 1166 (10th Cir. 2000);
Eng’g Contractors Ass’nof S. Fla., Inc. v. Metro. Dade Cnfyl22 F.3d 895, 9H12
(11th Cir. 1997)Contractors Ass’n of E. Pa., Inc. v. City of PhiladelphtaF.3d 990,
1003-04 (3d Cir. 1993)and“nearly every circuit to consider this question has held that
reviewing courts neednotlimit themselves to the particular evidence that Congress
relied upon whert enacted the statute at issiynalLantic 885 F. Supp. 2d at 257.
Thus, dthoughRothe is correcto point outthat, where Congress “makes [a] racial
distincton [it] must have had a strong basis in evidence to conclude that remedial

action was necessabeforeit embarks on an affirmative action progrgh Shaw v.

23



Hunt, 517 U.S. 899, 910 (1996¢@mphasis in originaljinternal quotation marks and
citation omtted), (see alsdPl.’s MSJ Br. at 15)this statement of the Supreme Court
does not mean that peshactment evidence is irrelevawotconstitutional review
indeed, aghe DynalLanticcourtconcluded, “[p]ostenactment evidence is particularly
relevantwhen, as here, the statute is over thirty years old and the evidence used to
justify Section 8(a) is stale for purposes of determining a compellingeisitéen the
present,]” DynaLantic 885 F. Supp. 2dt 258. This Courtagrees, and it too concludes
thatRothés postenactment relevance argument is rendered even less persuasive given
the fact hatthe Act requires the Small Business Administration@port annually to
Congress on the status of small disadvantaged businesses generally aadtite &a)
program in particuldr]” and ‘thus, the statute itself contemplates that Congreds wil
review the 8(a) program on a continuing basi&d.’

This Court also disagrees withothés assertionthat Rubinovitz’s testimony
should be excludeds irrelevanbecause itontainsaninadmissible legal conclusion.
(SeePl.’s DaubertBr. at12.) Rothe points to an excerpt from Rubinovitz’s deposition
where Rubinovitz was asked if the results of his analgsesconsistent with a finding
that SDBs face discrimination(id. (citation omitted)),and Rubinovitzansweredn the
affirmative—"“[i] t would be consistent with that finding, yesd. (citation omitted))

Rotheinsists that suclestimony“cannot properly assist the trier of fact” in

”The Supreme Court's opinion ®helby County v. Holdeld33 S. Ct. 2612 (2013yyhich struck down
the Voting Rights Act’s formula for selecting jurisdicthi® subject to preclearance proceduyrssnot to
the contrary.In Shelby Countythe Supreme Court found that Congress reversgineered the formula
to cover particular jurisdictions rather than base the formula on dedpecord evidence Shelby
Count, 133 S. Ct. at 262%ndthe Court did noevendiscuss much less rulaipon, theissue of the
admissibility of postenactment evidenceConsequently, Rothe’s reliance @helby Countyn this
context is misplaced(See, e.g.Pl.’s MSJ Br.at 16 (“The Shelby Countgase reversed and clearly
rejected the approval of peshactment evidence by the D.C. Circuit Court of Appeals.”).)
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understanding the evidea or determining facts in iss@ad thuss not relevant under
Daubert (Id. at 2); see alsdBurkhart v. Wash. Metro. Area Transit Autil2 F3d
1207, 1212 (D.C. Cir. 1997)But it is clear beyond cavilhatan expert may give “his
‘opinion as to facts that, if found, would support a conclusion that the legal sthata
issue was satisfied[.]”"Kapche v. Holder677 F.3d 454, 464 (D.C. Cir. 201@uoting
Burkhart, 112 F.3dat 1212-13). And Rothe has not demonstrated that Rubinovitz did
anything more than that here. That is, Rubinovitz was not asked directlytéohssa
opinion on the legal issuei.e., whether SDBs face discriminatiqufficient to justify
racebased remedial actierbut instead, the carelly-worded question asked
Rubinovitz to opine as to wheth#dre results ohis analysiswere “consistent” (or
presumablyinconsistent)with the presence of discriminatior{Pl.’s DaubertBr. at 12
(citation omitted).) In the absence of anyinding precedents that cast doubt on the
admissibility of Rubinovitz’'s answerhis Court finds thaRubinovitz’s testimony is
relevant insofar as it will assist tliactfinderin determining whethethe data presented
shows that the applicable legal standards in this case have been met

In sum,Rubinovitz qualifies as an expeend his testimony is both reliable and
relevant Thereforethis Courtwill admit and consideRubinovitz’s expet testimony
when evaluating the paes’ crossmotions for summary judgment

2. Wainwright's Testimonys Reliable, Relevant, Anddmissible

Defendants’ second expert withnegsn Wainwright, is a senior vice president at
NERA Economic Consultingndholds a Ph.D. in economidsom the Univergy of
Texas at Austin (SeeWainwright Reportat 7.) Wainwrightrepresents that heas
“served as the project director and principal investigator for more thatu8@es of

business discrimination(id.), andhe hasalsotestifiedbefore Congress regarding
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business discrimination on several occasi(seeid. at 8). Wainwright’s report in the
instant case primarily concerns disparstydies, which are studies designed to measure
the availability and utilization of minoritpwnedbusinesses (“MBES”) in govemment
contracting (Seeid. at 13 (“A disparity analysis of public spending is simply a
comparison of MBE utilization to MBE availability in various categoriesomtracting
relevant to a given agency.)) Wainwrightreviewedthe results ofL07 studies
conducted sincéne year2000 all but 32 of which were submitted to CongresSed d.
at16.) Specifically, Wainwright examirethe disparity indexes for these studies,
which he calculateé “by dividing the respective MBE utilization percentage by its
associated MBE availability percentage, and multiplying the resultdfy” (d. at28.)
In his expert reportyainwright explains that “[a] disparity index of 100 or more
indicates that MBEsire being utilized at or above their estimated availability levell[,]”
while “[a] disparity index of less than 100 indicates that MBEs aregoatilized below
their estimated availability level.”1d.) Significantlyfor present purposes, Wainwright
stakes that‘[a] disparity index of 80 or loweils commonly taken as a strong indicator
that discrimination is adversely affecting MBEs.Id.((citing 29 C.F.R. 81607.4(d)))
In Wainwright’s opinion, the disparity studies he examined share a “widadpirding
of substantial underutilization of MBEs throughout the United States” acrossase
industries. [d. at27.)

This Courthas considered the proffered expert testimony and the relevant
admissibility factors anfinds that Wainwrights testimony is admsible Rothe does
not contest thawainwright is qualified to testify as an expéseeHr'g Tr. at17:18-

18:1),andDefendants havdemonstratedhat Wainwright’'s testimony iboth reliable
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and relevant. In particulawWainwrights clearly-explainedmethodologyappears to be
scientifically valid,andhis testimony regardingucha large body ofecord evidence
will assistthe factfinderin determining whethethe datashows that the applicable legal
standards in this case have been satisfisg@e Amlposini, 101 F.3d at 134.

Rothés arguments to the contratgrgely mirror theargumentRothe mé&esin
attackingRubinovitz’s testimony, and are similarly unpersuasi¥®r instance Rothe
once agaircontendghat postenactment evidence is inadmissilpler se (See, e.g.
Pl.’s DaubertBr. at4 (“The reports—and thus the testimoryof Defendants’ experts
were never placed before or considered by Congress, which renders takwmant as a
matter of United States Constitutional law, and therefore inadmissider [the]
Federal Rules of Evidence[.]” (citations omitted) As explained above, this Court
rejects Rothe’s argumengainst posenactment evidencand adopts instead the
DynaLanticcourts holding thatsuchevidence isnot onlyadmissiblebut also
particularly relevant in the circumstances presented h8ee DynalLantic885 F. Supp.
2d at 28. Consequentlythis Courtalsorejects Rothe’s argument that the extent
that Wainwright's expert‘report mixes disparity studies that were allegedly befo
Congress with ones that were ppt Wainwright's testimony is unreliabland
inadmissible (Pl.’s DaubertBr. at 15.)

Rothe furthemaintainsthat Wainwright's testimony is inadmissible because
“the final paragraph of Mr. Wainwright’s report is a Iéganclusion.” (d. at10; see
also id.(“The Wainwright report, at best, is ultimately the same legal conclusion the
Dyndantic court drew|[.]”).) In that paragraph, Wainwright concludes that (1) “the

studies submitted to Congress, taken as a whole, provide strong eviddacgeo
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adverse, and often statistically significant disparities between mynarticipation in
business enterprise activity and the availability of those busesésg) “these
disparities are not explained solely, or even largely, by differentcéactors other than
race and sex that are untainted by discrimination”; and (3) “these ttispaherefore
are consistent ith the presence [of] discrimination in the businesarket.”
(Wainwright Reportat 97.) Contrary to Rothe’s assertion, Wainwright is not testifying
that Section 8(a) survives strict scrutininstead he is offering hisexpertopinion about
what, if anything, the studies he examined demonstréee,(e.g.id. at 7 (explaining
that the studieScontain significant evidence of large and adverse disparities facing
minority business enterprises” and that such disparities “are censisith the
presence of discrimination and its lingering effects in the small legsigontracting
environment).) Even setting aside the fact that the appropriate remedy for an alleged
statement of legal opinion is excludeonly that particulamportion of testimonysee
e.g, Halcomb v. Wash. Metro. Area Transit Ayth26 F. Supp. 2d 24, 27 (D.D.C.
2007) (excluding expert’s opinions only “to the extent that they are phrasedms of
inadequately explored legal criteria or otherwise tell the [triefiaof] what result to
reach” (internal quotation marks and citation omij)edvVainwright’s “opinion[s] as to
facts that, if found, would support a conclusion that the legal standard at resie |
been] satisfied” may be admitted as expert testimony when all otheirreetents for
admissibility are metas explained aboy&apche 677 F.3d at 464 (internal quotation
marks and citation omitted).

Finally, Rothe argues th&Vainwright’s testimony is unreliable because

alleged flaws in the disparity studies that form the basi/ainwright’s expertreport.
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(SeePl.’s DaubertBr. at 13-14.) SpecificallyRotheassertghat “the disparity studies
do not all classify the same industries in the same” Wil at 13), and that “h]o
collective inference can be drawn when the same industries are placéterant
industry groups in differerdtudies$ (id. at 14). But even if Rothe’s contentions are
correct, an attack on the underlying disparity studies do¢secessitate the remedy of
exclusion;rather, it is clear thdffv] igorous crossexamination, presenti@an of contrary
evidence, and careful instruction on the burden of proof are the traditional and
appropriate means of attacking shaky but admisgsueentific] evidence.” Daubert,
509 U.S. at 596see alsdBoyar v. Korean Air Lines Cp954 F. Supp. 47 (D.D.C.
1996) (“[1] t is na proper for the Court to exclude expert testimony merely because the
factual bases for an expert’s opinion are wedkternal quotation marks and citation
omitted). In its gatekeeping function, ihhCourt must befocused solely othe
reliability and relevance of the testimony that an expert witness profiacsit is up to
the factfinder “to determine whether [an expert’s] opinions are suspeatbe facts
upon which he relied were shown to be inaccurate or unprov8&C v. Jonson 525
F. Supp. 2d 70, 76 (D.D.C. 200ffpotnote omitted)

Accordingly, this Court concludes th&Vainwright’s expert testimonis
admissible evidengeand the Courntvill consider i when assgsingthe pending cross
motions for summary judgment

3. Patenaude Is NdDualified To Testify As ARebuttalExpertHere

Rothe’s first expert witness, Dale Patenaude, is the vice presidertdtbé Rnd
the husband of Rothe’s president, Suzanne PatenasieP dtenaud®eport at2;
Patenaude Affat2.) Patenaudbolds an undergraduate degree in electrical engineering

from the University of Texas at Austin and has worked in governmentaadimg—at
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Rothe—since 1972. $eePatenaude Repodt 2.) “During that time[,]” Patenaude
states, “it has been [his] job, avaton and passion to review and analyze data on
small and small disadvantaged businesses for the purpose of knowing comeracts
were being distributed in order to better understand the bid process &afed
government contracts[.]”1d.) Pateaude also states that he “operate[s] [his] own
consulting business that provides this same type of econometric anabysslting to
other businesses to improve their business and bidding efficiencibk)” (

Rothe offers Patenaude’s testimoms“a response to the errors and omissions in
the reports served by Defendants[.]” (Pl.’s Resp. to D&faubertMots. (“Pl.’s
DaubertResp.”), ECF No49, at 1) However,it is undisputed thaPatenaudeoes not
have any formal education or tramg in gatistical or econometric analysfseeDep. of
Dale Patenaude (“Patenaude®”), ECF No. 449, at34:3-11), andhe has never
worked with regressiomodelsprior to this caseid. at45:12-14). Thus,Patenaude
purportsto refute Rubinovitz’s testimonyby using basic addition, subtraction,
multiplication, and divisiop]” (Pl.’s DaubertResp at2.) Moreover, Patenaude’s
report does not address the statistical significance of any of hialatibns (See
Patenaude Demt50:3-7 (“I didn’t do any statistics that required computation of
statistical significance. Mine were 100 percent significant becdweseweren’t
statistics.”);see also idat 16:4-6 (conceding that Patenaudean’t really explain”
“how statistical significance is computed)).

Basedon Patenaude’s own admissions regarding his lack of training, education,
knowledge, skill, and experience any statistical or econometric methodology,

Patenaude iplainly unqualified to testify as an expert with respectRabinovitz’s or
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Wainwright’s reports.See, e.g.Arias v. DynCorp 928 F. Supp. 2d 10, 17 (D.D.C.
2013) finding expert wasiot qualified under Rule 702, notwithstanding expert’s
“impressive credentials,” because “plaintiffs [did] not demonstrdtel} [expert’s]
academic and professional experiencesdjehim qualified to testify” about the
particular factual questions at issu8ykes v. Napolitan®34 F. Supp. 2d 1, 8 (D.D.C.
2009) finding purportedexpertwasnot qualified under Rule 702 where expert did “not
offer ‘expert’ testimony based on his years of experience” buhsfgad . . decide[d]
credibility on an incomplete written record, offer[ed] conclusions thaeh® basis in
fact revealed from his report, and advocate[d] for the Plainaifier than providing
expertise to the fadinder”). It is also apparent thatyen if Patenaudelid have the
required skill and trainingo testify as an expgerRothe has not shown that Patenaude’s
testimonyhereemploys “the same level of intellectual rigor that characterizes the
practice of an expert in the relevant figld Kumho TireCo., 526 U.S. at 152and thus
his testimonyis alsounreliable. Consequently, Patenaudesgperttestimony in the
instant case is inadmissible, and this Court will excludeskjsertreportin its entirety.®

4. Sullivan's Testimony Is Unrahble And Inadmissible

Rothe’s second expert witness haoSullivan, holds a J.D. from the University of
Maryland Law School and an undergraduate degree in Engtidhwritingfrom Loyola
College in Baltimore, Maryland. SeeSullivan Reporiat50; Dep. of Jan Charles

Sullivan (“Sullivan Dep.”) ECF N0.46-9, at 10:8-21.) Sullivan has publishedarious

8 This does not mean, of course, that Patenaude is disqualifiedtéstifying to facts within his
personal knowledge andkperience, as a lay witnesSeeFed. R. Evid. 602.Thus, this Court has
considered and relied upon the representations of fact regardihgnsatters as the scope of Rothe’s
businesghat are included in the Patenaude affidavit that Pldistibmitted h conjunction withits
Complaint
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articles on affirmative action and government contractsapSullivan Reportat51),
has worked on several disparity dies with his colleague George Naue Gee id; see
also Sullivan Dep.at 15:212-16:1 (explainng that Sullivan and LHoue “worked in
tandem)), andhasalsotestified before Congregsggarding a particular disparity study
that the Commerce Departmesdnductedn 1998 (seeSullivan Reportat 53). Sullivan
acknowledges that hie neitheran economishor a statistician, anthathe does not
hold a degree in either field.SéeSullivan Dep.at9:16-10:1.)

In the proffered expert repor§ullivan purpots to “apply [his] extensive
experience and research in the field of disparity studies to examine the déered
by the government to support its @ogram.” (Sullivan Reporat5.) Specifically,
Sullivancriticizesthe vast majority of disparity studies analyzed in Wainwrightfsorée
for, inter alia, examining state and localas opposed to federalcontracting ¢eeid. at
3), for utilizing census datasgeid. at 7, 11-13), andfor relying onotherwise “stale”
information {d. at 13). Sullivan also repeats Rothe’s argumeagsminstpostenactment
evidence an@gainstanalyzing NAICS codes anythingless than th&-digit level.
(Seeid. at 6 (“Studies that are not before Congress cannot be used tfy jast
Congressional program.”)id. at4 (“The proper level of analysis should be the precise
six digit NAICS leve[.]”).) Ultimately, Sullivan concludes that the record in the
instant case “while hefty, is not sufficient. It does not justify thealgaieferencesf
the[Small Business Administrationg 8(a) program.” Id. at48.)

This Court finds thatevenassuming thaSullivanis qualified to testify as an
experton disparity studiebased on his experiencepthe has failed to demonstrate by

a preponderance dhe evidence that Sullivan’s testimony is reliabl8ee Hellew.
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District of Columbia 952 F. Supp. 2d33,141(D.D.C. 2013)(*[T]he unremarkable
observation that an expert may be qualified by experience does not na¢an th
experience, standing alone, is a sufficient foundatemmdering reliableny conceivable
opinion the expert may exprdgs” (quoting United States v. FrazieB87 F.3d 1244,
1261 (11th Cir. 2004) (emphasis in original)Qullivan's preferred methodology for
conducting disparity studiesincluding hisassertion thathe only proper way to
determinethe availability of minority-owned businessds to countthosecontractors
and subcontractors that actlyaperform orbid on contractgseeSullivan Reportat
33)—appears to be well outside of the mainsinan this particular field (See e.qg,
Sullivan Dep.at94:22-95:9 (Sullivan recalls only one disparity study he has ever
encountered that he “felt was done properly%gealso Groobert v. President & Dirs.
of Georgetown Coll 219 F. Supp. 24,9 (D.D.C. 2002)(explaining thatexpert
testimony may be “unreliable when an expert chooses to utilize her own unique
methodology rather than the proper analysis which is-Wedlwn and respected”
(citations omitted)) Moreover,Sullivan acknowledged during his deposition that
portions of his report were basetheron mistak@ assmptions(seeSullivan Dep.at
38:20-39:13 (retracting certain opinions because Sullivan “misunderstood”
Wainwright’s testimony)) or onspeculation gee id.at42:21-43:11 @dmittingthathe
“did not do any math” and was “speculating” when he concluded that the avViaylabi
percentages in certain disparity studies were “likely overstated’And Rothe has not
shown that Sullivan’sritique of Wainwright’s testimony istherwise reliable.See
Romero v. ITW Food Equip. Grp., LL887 F. Supp. 2d 93, 1666 (D.D.C. 2013)

(excluding expert testimony based on speculation as unreliable)
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Therefore this Court cannot find that Sullivan’s proffered testimony “is properly
grounded, weHreasoned, and not speculafiyé Fed. R. Evid. 702 advisory
committees note(2000) see also Heller952 F. Supp. 2d at 140The trial judge has
‘considerable leewain deciding in a particular case how to go about determining
whether particular expert testimony is reliable.”” (Qquotigmho Tire Cqo.526 U.S. at
152)), Groobert 219 F. Supp. 2d at 8 (“General acceptance in the community is an
important factor in eMaating an expert’s methodology and courts particularly
emphasize thi®aubertfactor when reliability focuses on experience.” (citikgmho
Tire Co, 526 U.S. at 158))Ambrosinj 101 F.3d at 134“[T]he Daubertanalysis ...
focuses on the court’s ‘gdteeper’ role as a check on ‘subjective belief’ and
‘unsupported speculation.(guating Daubert 509 U.S. at 59)).

Consequentlythis Court will exclude Sullivan’s testimorfyom its
consideration of the parties’ cressotions for summary judgment

CROSSMOTIONS FOR SUMMARY JUDGMENT

The plaintiff in DynaLanticasserted (as Rothe does here) that the race conscious
provisions ofSection 8(a) rendered the statute unconstitutional on its, facdthe
DynaLanticcourtfully and thoroughly analyzed th@aintiff’s legal position.See
DynalLantic 885 F. Supp. 2dt 251-80, 28391. Although not binding on this Court,
DynalLanticis persuasive recent preceddram this district andinasmuchasRothe
seeks to rditigate the legaissuespresented irthat casethis Court decline®kothe’s
invitation to depart from théynalLanticcourt’s conclusionthat Section 8(a) is
constitutional on its faceThis Courtalsofinds that Rothe has failed to shdtat there

is anygenuine issue of material fagtth respect tovhether theSection 8(a)program
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violates the nondelegation doctrines explained belowthus, this Courtconcludeshat
Defendants e entitled to summary judgment as a matter of law.

A. Applicable Legal Standard For Summary Judgment

Federal Rule of CiviProcedure 56 makes clear that summary judgment is
appropriate only if there is “no genuine dispute as to any material fdcth@movant
is entitled to judgment as a matter of lAwked. R. Civ. P. 56(a). The court’s role in
deciding a summary judgmentotion is not to “determine the truth of the matter, but
instead [to] decide only whether there is a genuine issue for trizdrhett v. PA
Consulting Grp., Inc.715 F.3d 354, 358 (D.C. Cir. 2013) (internal quotation marks and
citation omitted). “A fa&t is material if it ‘might affect the outcome of the suit under
the governing law,” and a dispute about a material fact is genuine ‘Buitence is

such that a reasonable jury could return a verdict for themowing party.”” Steele v.
Schafer 535 F.3d 689, 692 (D.C. Cir. 2008) (quotiAgderson v. Liberty Lobby, Inc.
477 U.S. 242, 248 (1986)).

In determining whether there is a genuinepdite about material facts, theuwrt
must view the evidence in the light most favorable to themoring partyand draw all
reasonable inferences in that party’s fav&ee, e.g.Grosdidier v. Broad. Bd. of
Governors, Chairman709 F.3d 19, 224 (D.C. Cir. 2013)see also Wiley v.
Glassman511 F.3d 151, 155 (D.C. Cir. 2007). The moving party may successfully
support its motion by identifying those portions of the record that it besieve
demonstrate the absence of a genuine dispute of material fact. Fed. R. Civ. P
56(c)(1)(A). The normoving party, for its part, must show more than “[tjhe mere

existence of acintilla of evidence in support ofts position; rather, “there must be

evidence on which the jury could reasonably find for the fnaving party].”
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Anderson 477 U.S. at 252. Further, the naroving party “may not rest upon mere
allegations or denialof his pleading but must present affirmative evidence showing a
genuine issue for trial."Laningham v. U.S. Nayy13 F.2d 1236, 1241 (D.C. Cir. 1987)
(internal quotation marks omitted).

“The rule governing crosmotions for summary judgment . is that neither
party waives the right to a full trial on the merits by filing its own moticacheside
concedes that no material facts are at issue only for the purpogssoafn motion.”
Sherwood v. Wash. Po€71 F.2d 1144, 1148 n.4 (D.C. Cir. 1989)téahtion in
original) (internal quotation marks and citation omitted). “In assessach party’s
motion, all underlying facts and inferences are analyzed in the ligkt favorable to
the nonmoving party.” Vaughan v. Amtrak892 F. Supp. 2d 84, 992 (D.D.C. 2012)
(internal quotabn marks and citation omitted)

B. The Section 8(a)Program Is Constitutional On Its Face

The Supreme Courepeatedlyhas noted that “[flacial challenges are disfavored
for several reasons[,]” not the least of which is that such challengestmimary to the
fundamental principle of judicial restraint that courts should neithecipatie a
guestion of constitutional V& in advance of the necessity of deciding it nor formulate a
rule of constitutional law broader than is required by the precids taowhich it is to
be applied.” Wash State Grange v. WaslState Republican Parfyp52 U.S. 442, 450
(2008) (internal quation marks and citation omittedee also GerElec. Co.v.

Jackson 610 F.3d110,117(D.C. Cir. 2010)(*A facial challenge to a legislative Act
is, of course, the most difficult challenge to mount successfully.”” (ggddalernq
481 U.S. at 745)) Accordingly,it is clear thatplaintiffs advancing facial constitutional

challenges must satisfy certain heightened standards in order to pesaailthough
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“the precise standard for facial challengesains ‘a matter of dispUt¢’” Gen Elec.
Co., 610 F.3d at 117 (quotingnited States v. Steverts59 U.S. 460, 472 (2010)).
The partiedn the instant casdike the parties ilDbynalLantic disagree about
which legal standardapplies to this particulafiacial challenge (SeePl.’s MSJ Br.at
11-12; Defs.” MSJ Br. & Respat 27-29); see also DynalLantjaB885 F. Supp. 2d at 249.
Specifically,Defendants insist thahe Supreme Court’s decision bnited States v.
Salernorequires Rotheo show that “no seof circumstances exists under which
[Section 8(a)would be valid,]” Salernq 481 U.S. at 745n order to prevailsee
Defs.” MSJ Br. & Respat 27), while Rotherelies on the Federal Circuit’s decision in
Rothe Development Corp. v. DepartmenDeffense 545 F.3d at 103Zor the
propositionthat Salernds so-called “nosetof-circumstances” test is inapplicable here
(seePl.’s MSJ Br.at 11-12; see alsdMountain States Legal Fourid Br. as Amici
Curiaein Supp of Pl., ECF No0.62, at 12(arguingthat “this Court is not obligated to
follow the ‘no-setof-circumstances’ test” because “the D.C. Circuit has not trly re
examined [its] applicability” in light of subsequent Supreme Court precedent)
Faced with theesameconflicting positions the DynaLantic court held thathe
Salernotestappliesto facial challenges tthe Section 8(aprogrambecause “the
Salernotest has been adopted by this Circuit foantinually] cited with approvdl]”
DynaLantic 885 F. Supp. 2d at 2490. This Court, too, is persuaded than order to
justify invalidating all applications athe broad statutory programt issue Plaintiff
mustsatisfy Salernds no-setof-circumstances tesvr show thatSection 8(a) lacks
“any plainly legitimatesweefj becausdhere are not “many circumstances” in which

“the statute’s apptiation would be constitutiona][. Gen Elec. Co, 610 F.3d at 117
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(internal quotation marks and citation omitiesee also Edwards v. Digtt of
Columbia 755 F.3d 996, 1001 (D.C. Cir. 201@)lo succeed in a typical facial attack,
[a plaintiff] must establishthat no set of circumstances exists underchljthe
challenged statutory provisiohwould be valid or that the statute lackny plainly
legitimate sweep.” (quotin@tevens559 U.S. at 472))

This Courtalsoagrees with th®ynalLanticcourt (and the partiesbhat, “to the
extent that the Section 8(a) program relies on 1@mescious criterid,this Court must
employ “strict scrutiny to determire whether its application is constitutional an
particular circumstanceDynalLantic 885 F. Supp. 2d at 250As explained above, the
Section 8(a) program is specifically directed toward “socially disathgad
individuals” and that category of persons is presumptively detemdnbyereference to
race. 15 U.S.C. §%37(a)(5);see also id§§ 631(f)(B), 631(f)(1)(C); 13 C.R.
§124.103(b)(1). There is no question thafr]acial classifications” such as the ones
at issue here‘are constitutional only if they are narrowly tailored measures théhér
compelling governmental interests DynalLantic 885 F. Supp. 2d at PJquoting
Adarand Constructors, Inc. v. Pefial5 U.S. 200, 227 (1995))See alsoDefs.” MSJ
Br. & Resp.at26 (“[T]he presumption of social disadvantage in the Small Business Act
IS raceconscious and is subject to strscrutiny.”); Pl.’s MSJ Brat9 (“It is
undisputed that the section 8(a) statute contains [a] racial classficati and
therefore that statutory racial classification is subject to judreailew under strict
scrutiny.”).)

The requirements fasatisfyingstrict scrutiny—i.e., a compelling government

interest and narrow tailorinrgare well establishedTo demonstrate a compelling
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interest,Defendantanust make two showingsff] irst, the government must ‘articulate
a legislative goal that is properly considered a compelling goverhimg&srest.”
DynalLantic 885 F. Supp. 2d at 250 (quotisdherbrookerurf, Inc. v. Minn Dep’t of
Transp, 345 F.3d 964, 969 (8th Cir. 2003)Previously recognizedompelling
government interests includedemedying the effects of past or present racia
discrimination[.]’”” Id. (quotingShaw 517 U.S.at909). Second, the government must
“demonstrate a strong basis in evidence supporting its conclusibnattebased
remedial action was necessary to further that interelst.’(internal quotatio marks
and citation omitted). In so doing, the government need not “conclysprel[e] the
existence of racial discrimination in the past or prelsgnid. (citing Wygant 476 U.S.
at292 (O’Connor, J., concurring)), and “[tlhe government may rely ath Istatistical
and anecdotal evidence, although anecdotal evidence alone cannot estaditising
basis in evidence for the purposes of strict scrytjiiyd. at 250-51 (citingConcrete
Works of Colo., Inc. v. City & Cnty. of Denvy&21 F.3d 950, 97710th Cir. 2003)). If
the government makes both showings, the burdefissta the plaintiff “to present
‘credible, particularized evidence’ to rebut the government’s ‘inithedvging of a
compelling interest.”” Id. at 251 (quotingConcrete Works321 F.3l at 959) see also
id. (“Notwithstanding the initial burden of initial production that rests with the
government, the ultimate burden of proof remains with the challenging pmarty t
demonstrate the unconstitutionality of an affirmataation program.” (ibernal
guotation marks, alterations, and citation omitted)).

Onceacompelling interest is established, the government must further “show

that ‘the means chosen to accomplish the government’s asserted purgjse [ar
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specifically and narrowly framed to accomplish that purposéd.”at 283 (alteration in
original) (quoting Grutter v. Bollinger 539 U.S. 306, 333 (200B8) Courts consider
several factors to determine whetldrallenged raceonscious remedial measgrare
narrowly tailored, ieluding: “(1) the efficacy of alternative, raegeutral remedies,
(2) flexibility, (3) over- or underinclusiveness of the program, (duration, (5)the
relationship between numerical goals and the relevant labor market6atite impact
of the remedyon third parties.”ld. (citing United States vParadise 480 U.S.149,171
(1987)(plurality and concurring opinions)).

With the relevant legal standards in mind amthsistent with théynalantic
court's reasoning ana@onclusion this Courtfinds thatthere are no genuine issues of
material factregarding thdacial constitutionality of the Section 8(a) progrdor
several reasonsFirst, the government has articulated astablished@ompelling
intered for the program—namely remedying “racebased discrimination and its
effectd.]” (Defs.” MSJ Br. & Respat 35); seealsoDynalLantic 885 F. Supp. 2d at 279
(concluding that “Congress has a compelling interest in eliminating the rbotsial
discrimination in federal contracting, funded by federal money”). Dadats havalso
shown a strong basis in evidenitat furthering ths interest requireracebased
remedial actior-specifically,evidence regardindiscrimination in government
contracting, which, as theédynalLanticcourt found consisted ofextensive evidence of
discriminatory barriers to minority business formation, [and]forceful evidence of
discriminatory barriers to minority business developnieBlynalLantic 885 F. Supp.
2d at 279.In DynaLantic the Gurt furtherfound that the governmeiad“provided

significant evidence that, even when minority businesses are quiadfié eligible to
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perform contracts in both the public and private sectors, they arelad/éhese
contracts far less often than their similarly situated-nanority counterparts.”ld.
Defendants have relied upon that same evidence in the instantacasthey have also
presentecexpert testimony thatorroborates th®ynalLanticevidence—i.e.,

Wainwright and Rubinoiz have testifiedhat minority-owned small businesses have
faced and continue to fagesignificant disadvantages in government contracting that
cannot be explained by nondiscriminatory fact(ese e.g, Rubinovtz Report at1 2;
Wainwright Report a7, 979—andRothe has failedo rebutthis evidenceavith credible
and particularized evidenad its own seeWygant 476 U.S. at 293 (O’Connor, J.,
concurring).

Furthermore, Defendantsave establishedhatthe Section 8(a)programis
narrowly tailored to achievthe established compellinoterest As theDynalLantic
court discussed at great lengthe Sectior8(a) program satisfies all stkmensions of
narrow tailoring. First, alternative raceneutral remedies hayaovedunsuccessful in
addressinghediscriminationtargeted here SeeDynalLantic 885 F. Supp. 2dt 283~
84 (“Congress attempted to use rawautral measures to foster and assist minority
owned businesses for at least twefitye yearsprior to incorporating a raceonscious
component in Section 8(a), and these raeatral measures failed to remedy the effects
of discrimination on minority small business owners.3econd, lhe Section 8(a)
program isappropriatelyflexible. Seeid. at 285-86 (finding that Section 8(a) “imposes
no quotas at all[,] .. provides for aspirational goals and imposes no penalties for
failing to meet them[,]” contains a rebuttable presumpbésocial disadvantage based

on race andthusmakes race arelevant but not“determinative factdrin program
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participatior). Third, Section 8(a) is neither ovenor underinclusive. Seeid. at 286
(“Section 8(a) does not provide that every member of a minority group is
disadvantaged Admittance. .. is based nobnly on social disadvantage, but also on an
individualized inquiry into economic disadvantage. [And] a firm owned by a non
minority may qualify as socially and economically disadvantagédtation omitted).
Fourth, the Section 8(a) progrdimpose[s] temporal limits on every individual’s
participation that fulfill the [durational] aspect of narrow tailorihdd. at 287
(discussinghe program’s'strict durational limits” on participatiorandthe Small
Business Administration’scontinual[] reassess[ment]” of participants’ eligibility)
Fifth, the relevant aspirational goals for SDB contracting participatiomaneerically
proportionatein part because “[t]he evidence presented established that minonty fir
are ready, willing, and abl® perform work equal to two to five percent of government
contracts in industries including but not limited to constructiold’ at 289. And sixth,
the fact that the Section 8(a) program reserves certain contracts foaprogr
participants “does not,roits face, create an impermissible burden on-participating
firms.” 1d. at 290, see also id(discussing various “provisions [in Section 8(a)]
designed to minimize the burden on Ammnority firms”).

Accordingly, this Courtconcurs withthe DynalLanticcourt’s conclusionthat the
strict scrutiny standard has been met, and that the Section 8(a) progracmibyf
constitutional despite its reliance on ramenscious criteria.See id.at 293. In so
holding, this Courincorporates by referendbereasoningn Parts Ill1A through
[11.D.1.(c) and Part Ill.Eof the DynaLanticmemorandum opinion, aradopts it as its

own. Seeid. at251-80, 283-91.
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This means thaRothe’s insistence that “[S]ection 8(a)’s racial classification is
unconstitutional racial balancing, for which there is no pehing interest, and for
which narrow tailoring is impossiblglPl.’s MSJ Br. at 7)s unavailing and for good
reason With respect tahe compelling interestactor, Rothe does not appear to dispute
that the government has a compelling intéiasliminating discrimination in federal
contracting instead Rothemaintainsthat Defendants have failed to show a strong basis
in evidence that racbased remedial action is necessary to achieve that inltargsiy
because-as Rothe repeatedly has agg—postenactment evidends irrelevant and
the disparity studies on which Defendants rely are flawgkeid. at 37-43, 48-60.)
This Court has already reject&bthe’s argument against peshactment evidence and
adopedinstead theDynalLanticcourt’s holding that such evidence is not only
admissible but also particularly relevant in ttiecumstances presented hergee
supra Part 11.B.2. And this Courtalsofinds that“[o]n balance,” the disparity studies
on whichDefendants and their expsntely “reveal large, statistically significant
barriers to business formation among minority groups that cannot be exgplayne
factors other than ragé” DynalLantic 885 F. Supp. 2d at 26aAnd“demonstrat[e] that
discrimination by prime contractors,ipate sector customers, suppliers and bonding
companies continues to limit minority business developmEnid. at 263, see also id.
(“While the studies are not uniform in nature, methodology, or results,dbetain
powerful evidence that discrimination fosters a decidedly unevenrgaield for
minority business entities seeking to compete in federal contractimgernal

guotaton marks and citation ontéd)).
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Moreover, the record evidencéearly shows “that qualified, eligible minority
owned firms are excluded from contracting markets, and accordinglyde{s|i
powerful evidence from hich an ‘inference of discriminatory excdwon could arise.’
Id. at 268 (quotingCity of Richmond v. J.ACrosonCo., 488 U.S.469,503(1989). To
the extent that Rothe argues that the relevant legislative history doegppatrgthe
conclusion that Congress had a strong basis in evideneeattt the raceonscious
provisions of Section 8(apéePl.’s MSJ Resp. & Replat 19-37), this Couridisagrees,
and instead concurs witlne DynaLanticcourt’s conclusionthat, “[b]ased on the
evidence before Congress with respect to both the Publi&k$®mployment Act of
1977, and, a year later, the heavily overlapping legislative historgcti@ 8(a), . .
Congress had a strong basis in evidence to conclude the use @ore@Eous measures
was necessary in, at least, some circumstancByriaLantic, 885 F. Supp. 2d at 274.

With respecto narrow tailoring, Rothés both factually and legally misguided
when it argues thaection 8(a)’s raceonscious provisions cannot be narrowly tailored
because they “appl[y] across the board in equal measure, for all eferces, in all
markets and sectors.” (Pl.’s MSJ Bit.11; see alsd’l.’s MSJ Resp. & Replat 66—

68.) This assertions factually incorrectbecause, as theynalLanticcourt noted,*[t]he
presumption that a minority applicant is socially disadvantaged may beedhtifthe
Small Busines®dministration] is presented with credible evidence to the contraryl[,]”
DynalLantic 885 F. Supp. 2d at 28and, indeed, “[a]ny person may preséatedible
evidencé challenging an individual’s status as socyabr economically
disadvantaged[;]id. at 286 (Quoting 13 C.F.R. 824.103(c). Rothehas also failed to

cite anylegal precedenthatholds thatCongresds categorically prohibitedrom
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fashionng a raceconsciousemedial statute that isnlimited in industrial or
geographicscope. In this regard, Rothe appears to be proceeding under the
misconception that “narrow” tailoring necessarily means a remedy thagasftacused
on a single segment of a particular industry or area, rather than the common
understanding that the “narrowness” of the nartavoring mandate relates tbe
relationshipbetween the government’s interest and the remedy it prescrisss.
Grutter, 539 U.S.at 333.

Rotheis alsomistaken when iargues thatthe Section 8(aprogram should be
struck down as not narrowly tailored because purported “overutilizationaff8(ns in
Rothe’s primary NAICS codes imposes an undue burden on Rpth@l.’s MSJ Resp.
& Reply at15.) With this argument, Rothimvites the Court t@ompae the
“percentage of total small business dollars in federal procuremen8gtaptirms in
Rothe’s NAICS codes are being awarded to the overall availability of 8(a) firms in
Rothe’s NAICS codesand argues that this comparisdemonstrates thafar from
being underutilizedSection8(a) program pdicipants in those NAICS codexctually
receive a disproportionate share of federal contracting doll@dds at 13.) Even if this
is true—and this Court has significant doubts about the accuracy of Rothe’s
calculations—Rothe’s allegationpertan to a mere five NAICS codesndat best give
rise to an asmpplied critiqgue; theyaremanifestly insufficient to warrant invalidation of
Section 8(apn its faceand in its entirety

C. Section 8(a) Does NoViolate The Nondelegation Doctrine

Undaunted, Rothalso contedsthat by enacting th&ection 8(aprogram,
Congress haanconstitutionally delegatelegislative authority to the executive

branch—i.e., that Section 8(a) violates the nondelegation doctrif®eePIl.’s MSJ Br.
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at 46-44.) Rooted in the principle of separation of powers aadwed fromArticle | of
the Constitution®“[t]he nondelegation doctrine prohibits Congress from making
unbridled delegations of authority” to other branch&ch. Gambling Opp’'n v.
Kempthorne 525 F.3d 23, 34 (D.C. Cir. 2008&ee also Mistre#t v. United States488
U.S. 361, 37172 (1989). Indeed, he Supreme Court has explained repeatedly that
Congress may only “confer[] decisionmaking authority upon agep¢ied/hitman v.
Am. Trucking Ass'ns531 U.S. 457, 472 (2001,it also provides “an intelligible
principle to which the person or body authorized to [act] is directed to confiotnd.
(first alteration in original) (quiotng J.W. Hampton, Jr., & Co. v. United Stat@s6
U.S. 394, 409 (1928)).

Here,Rothe maintains that Section 8(a) contains insufficient guidance “to limit
the [Small Business Administration’s] discretion in deciding whether radiahie or
cultural biashas occurred or even what constitutes a racial, ethnic, or cultwap.gr
(Pl.’s MSJ Br.at7.) Rothe iswrongfor at leasttwo reasons.First, Congresdhas
specificallydefined “[s]ocially disadvantaged individuals” as “those who have been
subjecded to racial or ethnic prejudice or cultural bias because of their identay as
member of a group without regard to their individual qual[tiésl5 U.S.C.

8 637(a)(5), andt hasfurther explained that “many such persons are socially
disadvantaged beuaae of their identification as members of certain groups that have
suffered the effects of discriminatory practices or similar invidiowsumstances over
which they have no contrlg]” id. § 631(f)(1)(B). The statutpertaining to the Section
8(a) progamalso supplies examples of “such groups includ[ing], but [ ] not limited to,

Black Americans, Hispanic Americans, Native Americans, Indian tribegn Pacific
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Americans, [and] Native Hawaiian Organizations[Id. 8 631(f)(1)(C). Thus,
Congress has provided clear, intelligible direction regarding who can be deemed
“socially disadvantagédor the purpose of the statut&hat is more Congres has
provided additional context by explaining that one purpose oSdo¢ion 8(a) program
is to “promote the business development of small business concerns owned and
controlled by socially and economically disadvantaged individuals sostlct

concerrs can compete on an equal basis in the American economiyg.]”

8 631(f)(2)(A); see also MichGambling Opp’n 525 F.3dat 30 (noting that “a
delegation need not be tested in isolation” and that courts may examineutihesp of
the Act, its factual baakound and the statutory context” in addition to “the statutory
language” itself(internal quotation marks and citation omittgd)rhus Rothe’s
assertion that the statute “confenslimiteddiscretion to decide whether racial or ethnic
prejudice or cultural bias has occurred with respect to arggroup”(Pl.’s MSJ Br.at
42 (emphasis addedis simply incorrect.

Secondthe circumstances under which the nondelegation doctrine applies to
invalidatea statute are exceedingly limitedhis Court notes that the Supreme Court
has “found the requisite ‘ietligible principle’ lacking in only two statutes, one of
which provided literally no guidance for the exercise of discretion, hadther of
which conferred authority to regulate the entire economy on the basisrobr®
precise a standard than stimulating the economy by assuring ‘fairetdmp.”
Whitman 531 U.S. at 474 (citin@anama Refining Co. v. RyaR93 U.S. 388 (1935);
A.L.A. Schechter Poultry Corp. v. United Stat2g85 U.S. 495 (1935)). Indeed,

“[c]ourts ‘have almost never felt qualifieto seconeguess Congress regarding the
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permissible degree of policy judgment that can be left to those executaqygpbying
the law.”” Mich. Gambling Opp’n 525 F.3dat 30 (quotingWhitman 531 U.S. at 474
75).

In sum,becausdhe statute that Congressacted to establish the Section 8(a)
program containspecific definitions and a statement of purpose, and bec#dusalso
well settled in this jurisdiction that “[o]nly the most extravagant delegatmfn
authority,[such as]those providing no stamads to constrain administrative
discretion” are to be “condemned... as unconstitutional[,JHumphrey v. Baker848
F.2d 211, 217 (D.C. Cir. 1988bhis Court concludes that Rothe has failed to show a
genuine issue of material fact as to whet8ection 8(a)violates the nondelegation
doctrine?

IV. CONCLUSION

For the reasondiscussedbove, this Courtoncludes thathe testimony of
Defendants’ expert witnessésrelevant and reliabJendthe Courthas considered that
testimony in its review of the parties’ cressotions for summary judgment. By
contrast, this Court has found that one of Plaintiff’'s proffered experts is ntfigddo
render an expert opinion with respect to #gtatistical and economic analysat issue in

this case, and thelaintiff’'s otherexpert witnes has profferedestimony that is

9 Rothe’s reliance oschuette v. Coalition to Defend Affirmative Action, Integration & Immigrant
Rights & Fight for Equality By Any Means Necessatg4 S. Ct. 1623 (2014), to support its
nondelegation argument is misplacedseéPl.’s MSJ Resp. & Replat45.) Schuetteconcerned an
Equal Protection Clause challenge to a popularly enaatezhdment to Michigan’s state constitution,
not a nondelegation challeng&eeSchuette134 S. Ct. at 1629. Moreover, the plurality opinion in
Schuetteexpressed concern about (and noted the Court’s prior rejection ofpsshemption that
‘members of the same racial growpegardless of their age, education, economic status, or the
communityin which they live—think alike, share the same political interests, and will preferstdome
candidates at the polls.d. at 1634 (quotindgShaw v. Reno509 U.S. 630Q1993). Section8(a) makes
no such assumption.
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unreliable and thus not admissible for purposes of this Court’s evaluatwhetiher
there is a genuine issue of material fact with respect to Plaintiff's lndgr
constitutional claim.Accordingly, Plaintiff’'s Daubertmotionis DENIED, and
DefendantsDaubertmotionsare GRANTED.

The Court also concludes that, in lighttbe record and the legal arguments
presented in this case, aindreliance on theeasoning and holding dynaLantic
(which this Court has adopted relevant pant Plaintiff's facial constitutional
challenge to the Section 8(pjogramfails. Defendants have demonstratad
compelling interest for thgovernment'sacial classificationand the purported need
for remedial action isupported by strongnd unrebutte@vidence andDefendants
have also shown that the Section 8(a) program is narrowlyréailto furtherts
compelling interest Moreover,Plaintiff has failed to showither that no set of
circumstances exists in whiche Section 8(aprogramwould be castitutional or that
the statudry programlacks any plainly legitimate swegtherefore there is nogenuine
issuethatthe Section 8(a)rogranis raceconscious provisions are constitutional on
their face Thus as set forth in the accompanying ordelaintiff’s motion for
summary judgientis DENIED, and Defendants’ crossotion for summary judgment

is GRANTED.

DATE: June 5, 2015 Kdonji Brown Jactson
’ b

KETANJI BROWN JACKSON
United States District Judge
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