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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANNE CRONIN,

Plaintiff,
V. Civil Action No. 12-1463 (JEB)
ADAM A. WESCHLER & SON, INC,,

Defendant.

MEMORANDUM OPINION

While Plaintiff Anne Cronin was renovating her house, she placed various furnishings in
storage with the Prosperi Company. Believing Cronin had failed to pay itséspeHat some
pointsent the items to Defendant Adam A. $fHer & Son, Inc., to be auctioned. Upon
learning of the pending auction, Plaintiff contacted Prosperi and Weschler&kothé sale.
Despite her payment of outstanding storage fees and assurances by both &rd3pechler’s
that the sale would not proceed, 37 lots of her items did end up being auctioned, yieldsg far le
than their true value.

Plaintiff has thus brought this diversity action againss@tler’s only, alleging
conversion, negligence, fraud, and a violation of the D.C. Consumer Protection Procedlures Ac
(CPPA), D.C. Code § 28-39@1 seq. Defendant now moves to dismiss much of the case,
arguing both that Prosperi is a necessary party and that several of the caesies @ire infirm.
Because the Court finds that Plaintiff cannot allege a sufficient mercbhastimer relationship
to invoke the CPPA will grant Defendant’s Motion as to that cla{@ount IV). The
remaining ounts (I, Il & Ill), however, may proceesinceProsperi is not a required party, and

the fraud and conversiarauses of actiohave been adequétepled.
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Background

According to the Complaint, which must be presumed true at this stage, Plaintdhigad |
used the services of Prosperi to store personal progeegCompl., § 8. During the renovation
of her house, she stored over $100,000 worth of Ralph Lauren home furnishings there, and fees
were routinely paid by Ralph Lauresing Plaintiff's credit cardld., 1 911. On
August 13, 2012, Prosperi informed Plaintiff that the property would be auctioned the next day
by Weschler's because ohpaid storage feedd., 11 1314. Plaintiff immediately authorized
Prosperi to charge her credit card for the outstanding fees of $8,913.62, whichidt dfid15.
Plaintiff then called Weschler's and spoke to Tom Weschler, the company ptetadell him
that the storagéee dispute had been resolved and that the property should not be audiibned.
1 16. Weschler informed her that he required confirmation of payment from Praspérici
event he would call off the auctiord.

Plaintiff right away told Prsperi, which then contacted Weschler that same afternoon to
confirm payment and the cancellation of the auctilon. § 17. Weschler agreed, but indicated
that a fee of $3,500 would be charged for the canceled auction, which Ptolgpleiin Plaintiff
would pay. Id. Prosperi then contacted Plaintiff to assure her that no auction would proceed.
Id., 1 18. In this exchange of information, however, some directive apparenthawugnt
because Plaintiff learned the next afternoon ttr@tauction had in fact proceeded, and
approximately 37 lots of her items had been sold for a total of $14,760, an amount far less than
what Plaintiff had paidld., 1 1920.

Plaintiff then brought this suit, and Defendant has now moved to dismiss.



[I. Legal Standard

Federal Rule of Civil Procedure 12(b)(6) provides for the dismissal of an actioe ashe
complaint fails to “state a claim upon which relief can be granted.” When tig@endy of a
complaint is challenged under Rule 12(b)(6), the factual allegations presentedist lie

presumed true and should be liberally construed in plaintiff's favor. Leathermarranti@ty.

Narcotics & Coordination Unit, 507 U.S. 163, 164 (1993). Although the nplezading rules

are “not meant to impose a gréairden on a plaintiff,” Dura Pharm., Inc. v. Broudo, 544 U.S.

336, 347 (2005), and “detailed factual allegations” are not necessary to withstandl2(B)(&)

motion, Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007), “a complaint must contain

suficient factual matter, accepted as true, to state a claim to ttedieis plausible on its face.”

Ashcroft v. Igbal, 129 S. Ct. 1937, 1949 (20(08jernal quotation omitted). Plaintiff must put

forth “factual content that allows the court to draw s@sonable inference that the defendant is
liable for the misconduct allegedld. Though a plaintiff may survive a 12(b)(6) motion even if

“recovery is very remote and unlikely,” Twombly, 550 U.S. at 555 (citing Scheuer v. 8hode

416 U.S. 232, 236 (1974)he facts alleged in the complaint “must be enough to raise a right to

relief above the speculative levelld. at 555.

1. Analysis
In moving to dismiss, Defendant makes four discrete arguments, the fitisty éba
Plaintiff's alleged failure to jm Prosperi as a necessary party and the others concerning putative
defects in certain causes of action. Specifically, Defendant challenges Weesoam claim
(Count ), the fraud claim (Count Ill), and te#PAclaim (Count IV). Weschler’'s does not
seek to dismiss the negligence claim (Count Il). The Courtfissit analyze Defendant’s joinder

argument and then proceedsiparately address the arguments specific to each cause of action



A. RequiredParty

Defendant first argues that this case shouldismissed under Federal Rule of Civil
Procedure 12(b)(7) for Plaintiff's failure to join Prosperi as a necesseyyyraler Rule 19See
Mot. at 3-5. Prosperi igequired Defendantsserts, because the “case will necessarily involve
factual determinabins” concernig Prosperi'solein the saleof Plaintiff's property such that
“Prosperi’s central involvement and interests in the subject matter of esaanot be
ignored.” Id. at 5. Plaintiff responds that Prosperi is merely a “potentimtitparty defendant in
an indemnity or contribution claim by Weschler’s arising from the tramsectr occurrences at
issue in this case.” Opp. at 2. Cronin contends thahaha cause of action against Weschler’s
“regardless of whether or not Progpe potentially at fault and“need not add Prosperi as a
defendant in order to fully pursue relief from Weschler’s told."at 3. The Court agrees.
Prosperi is not eequiredparty under Rule 1®ndthe Court will thus denfpefendant’sMotion
pursuant to Fed. R. Civ. P. 12(b)7).

Rule 12(b)(7) provides that a complaint may be dismissed for “failure to join a party
under Rule 19.” Gurts are generally reluctatat grant Rule 12(b)(7) motions, afaismissal is
warranted only when the defect isisas and cannot be cured.” 5C Charles Alan Wright, Arthur

R. Miller, Mary Kay Kane & Richard L. Marcus, Federal Practice & Proeed1359 (3d ed.

2004). As with other Rule 12 motionsg@urt must accept the complamgllegations as true for

the purposes of a Rule 12(b)(7) motion to dismiss. 16th & K Hotel, LP v. Commonwealth Land

Title Ins. Co., 276 F.R.D. 8, 12 (D.D.C. 2011).

! As noted by this Circuit iWann v. Kempthorng534F.3d 741 (D.C. Cir. 2008), ‘fle words ‘necessary’ and
‘indispensable’ have become obsolete in the Rule 19 context as a resuistif sftyanges to the Rule [d. at 745
n.1 (citing_Republic of Philippines v. Pimentéb3 U.S. 851, 8556 (2008)). The Court’s analysis will,
accordingly,uselanguagecontained irthe current rule.
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Rule 19 “establishes a twsiep procedure for determining whether an action must be

dismissed because of the absencepdréy needed for a just adjudication.” Cherokee Nation of

Okla. v. Babbitt, 117 F.3d 1489, 1495-96 (D.C. Cir. 1997). First, the Court must determine

whether Prosperi is required to be joined. If the Court determineBribeteris not required
under Rule 19(a), it need not proceed to the second step of the test, which provides that if a part
deemed requirednder Rule 19(a) cannot be joined, “the court must determine whether, in equity
and good conscience, the action should proceed among the existing parties or should be
dismissed.” FedR. Civ. P. 19(b).In this case, the Court reachmdy the first step.

Under the first step of the testparty is required to be joined {&) in that party’s
absence, the Court cannot accord complete relief grxisting parties; aofb) disposing of the
action in the party’s absence may eitfiermpedeits ability to protect its interest i) would
put an existing party at risk of incurring double, multiple, or otherwise incons@bégations.
Fed. R. Civ. P. 19(a)(1). Defendant, as the moving party, bears the burden to dembastaate t

absent party is required under Rule 18n-Gat Engineers, Ltd. v. Antigua Int'l Bank, 659 F.2d

234, 242 (D.C. Cir. 1981).
Plaintiff's claims here sound in torather than contractRule 19 does not require the
joinder of joint tortfeasors such as Prosp&ee7 Charles A. Wright, Arthur R. Miller, & Mary

K. Kane,Federal Practice and Procedugel 623 (3d ed. 2001); Temple v. Synthes Corp., Ltd.,

498 U.S. 5, 7 (1990) (citing Lawlor v. Nat'l Screen Serv. Corp., 349 U.S. 322, 329-30 (1955));

Krieger v. Trane C.765 F. Supp. 756, 763 (D.D.0991) (noting that it is well settled “that

joint tortfeasors are not indispensable partie¥hey arenotrequiredparties because “joint and

several liability permits the plaintiff to recover full relief from any one ofrégponsible parties,



which party then has the option of suing for contribution or indemnity.” City of New York v.

Waterfront Airways, InG.620 F. Supp. 411, 413 (S.D.N.Y. 1985).

Weschler'spotentialright to contribution or indemnity frofRrosperj consequentlyjoes

not make théattera required party under Rule 18eeGen. Reéctories Co. v. First State Ins.

Co., 500 F.3d 306, 320 (3d Cir. 20citing Janney Montgomery Scott, Inc. v. Shepard Niles,

Inc., 11 F.3d 399, 412 (3d Cir. 1993)); Bank of America Nat'l Trust and Sa. Assoc. v. Hotel

Rittenhouse Assoc., 844 F.2d 1050, 1054 (3d Cir. 1988); Morgan Guara. Trust Co. of New York

v. Martin, 466 F.2d 593, 597 (7th Cir. 1972). As the Third Circuit not&gkeim. Refactories Cp.

“[D]efendants are free to pursue any claim for contribution or indemnification tigéy Inave
against the absent insurers in a separate action. While ‘[w]e recognitesha a less
convenient remedy for [defendant],’” it is nonetheless ‘a means of resolviegddat’s] claim

of the risk of inconsistent obligations.Td. (citing Gardiner v. Virgin Islands Water & Power

Auth., 145 F.3d 635, 642 (3d Cir. 1998)); sésoPasco Int’ (London) Ltd. v. Stenograph

Corp., 637 F.2d 496, 503 (7th Cir. 1980) (“Potential indemnitors have never hestteced
indispensable parties . . . . [A defendant] can always protect itself from thbiltgssh
inconsistent verdicts by impleading [the absent party] under Rule 14.”).

This analysis is not altered IDefendant’s argument that this case

will necessarily involve factual deternaitionssuch as whether
paymentsvere received by Prosperi asegied in the Complaint,
whether Posperi communicated wit@ronin as alleged in the
Complaint, whether Prosperi communicated with Weschler’s as
allegedin the Complaint, whether Prosperi had the right to proceed
with the auction in the first instanoghether Prosperi acted in
compliancewith D.C. Code § 28:7-210 in sending Cronin’s
property to Weschler’s for auction and whether Prosperi had the
right to receive proceeds from the salelad auctioned property as
alleged in the Complaint.

SeeMot. at 5. This Circuit rejected a similar argumentG@ostello Publ’g Co. v. Rotelle, 670




F.2d 1035 (D.C. Cir. 1981). Thethe court determined that an absent party wasegplired
for purposes of Rule 19 where the party seeking joinder needed evidence from the atysent pa
support its dfense: “[The question of whether or not an entity or individual should be a party to
an actionis something quite different from the questions and problems associated withngptaini
evidence fran such an entity or individual. Rule 19 ... does not list the need to obtain evidence
from an entity or individual as a factor bearing upon whether or not a party is mgagssa
indispensable to a just adjudicatibrid. at 1044.

The Court thereforeconcludes that Prosperi is not required for the adjudication of this
case.Weschler's Motion to Dismiss under Rule 12(b)(7) for failure to join a paitye
denied and Plaintiff’'s suitmay proceed without Prospeitiaving rejected Defendant’s joinder
argument, the Court will now turn to Defendargfeecific challenges to Counts I, &1V .

B. Conversion

Defendant argues that Plaintiff's conversion claim (Count I) should be desimissler
Rule 12(b)(6) becaushehas failed to allege the necessary elements, including that “Weschler’s
initial possession ahe property was anything other than lawful” or that “she made any demand
upon Weschler’s for the return of her property at any time sufficient to isstabtlaim for
conversion.” Mot. at 7. Cronin responds that Count | is properly pleaded as she was not
required to make such allegations where “there are sufficient, and indeed ampléactand
circumstances independently establishing a conversion.” Opp. at 7 (inteatiansitomitted).
Plaintiff is correct

“Conversion is ‘any unlawful exercise of ownership, dominion or control over the

personal property of another in denial or repudiation of his rights therd&acheit v. Palestine

Liberation Org., 388 F.3d 346, 349 (D.C. Cir. 2004) (quoting Duggan v. Keto, 554 A.2d 1126,




1137 (D.C. 1989)). When asserting a conversion claim, an individual is required to make a
demand for the return of his property “when there areotiet facts and circumstances

independently establishing a conversion.” Bowler v. Joyner, 562 A.2d 1210, 1212 (D.C. 1989)

(quoting_Shea v. Fridley, 123 A.2d 358, 361 (D.C.1956)). The Court findghth&dcts and

circumstances alleged here establish a conversaonl in any event, Plaintiftid demandhe
return of her property

Upon learning of th@ending auctiof her propertyPlaintiff spoke directly with Tom
Weschler, th@resident of the auction house, and “informed Mr. Weschler that The Property
must not be auctioned as she had resolved the storage fee matter with Prospepl,”@6m
Weschler instructetier that he would stop the auction when he recaivafirmation that the
storagefee issuewith Prosperivas resolved Seeid. Suchconfirmationwas received later that
afternoon.Seeid., 1 17. Defendantvasthus “provided with both constructive and actual notice
that The Property rightfully belonged to the Plaintiff and that the auction of rbipeiy set for
August 14, 2012 should be cancelledd., T 25. These facts independently establish a
conversion, and, even if they did not, Cronin’s call to Tom Weschler to block the sale canstitute
a demand for her property’s return. Defendant’s decision to conduct the auctiomtifBla
property, “without proper claim or authority to do smay constitite aconversion.ld. Count I,
accordingly, may proceed.

C. Fraud

Defendant next challenges Plaintiff's “failure to allege facts sufficierftoéavghat she
detrimentally relied upon any alleged false representation of Weschlerder to establish a
fraud claim[Count Ill] under District of Columbia laww Mot. at 8-9. Plaintiff maintainghat the

heightened pleading requiremefds frauddo not apply to allegations of detrimentaliance



and even if they did, she contends that Basproperly peaded such reliandeere SeeOpp. at
8-9. As the Court findthat Plaintiff alleges factsufficientto meeta heightened standard, it
neednot addressdr alternate argument regarding whether such standard is even required.
“The essential elements of common law fraud are: (1) a false representation (2) i
reference to material fact, (3) made with knowledge of its falsity, (4) watimtient to deceive,

and (5) action is taken in reliance upon the representation.” Caulfield v. Stark, 893 A.2d 970,

974 (D.C. 2006) (citinyirginia Acad. of Clinical Psychologists v. Group Hospitalization &

Med. Servs., Inc., 878 A.2d 1226, 1233 (D.C. 2Q@8grnal quotations and citations omitted)

Plaintiff here allegethatshe “relied upon Defendant’s false regentation of material fact that
the auction for The Property would not proceed. In reliance on Defendant’s stataphaintiff
took no further action to protect The Property because she was under the falseomghmessi
auction would not proceed and her property would be returned to her.” Compl.Dgféddant
contends that this allegation is insufficient, as Plaintiff “does not allege winat abe would
have taken or could have takead the alleged representations not been made by Wescthler’s.
SeeMot. at 9. The Court disagreedDefendant cites no authority for the proposition that
Plaintiff mustspell outin greater detailhe additional steps she would have takad she been
informed that Weschler’s intended to proceed with the auctibe.dSes allege that she
diligently sought to halt Defendant’s sale of her property, and it is evidentHer allegations
that she would have continued to pursue such efforts had she not received assurances from
Defendant that hegsroperty was no longer in periCount Ill, therefore sufficiently alleges

reliance andnay proceed.



D. CPPA

Defendant directs its final substantive challenge to Plain@P&Aclaim (Count IV).
Weschleis contends that Cronifailed to allege a consumarerchant relationshj@as required
by the statute SeeMot. at 9-10. Plaintiff responds thHag¢cause Weschler“provided auction
services (albeit unwanted aiact services) to Cronin as the ‘seller’ of property and as the
‘consumer’of auction service$she has pleaded a sufficiamonsumer-merchant relationship for
her CPPA claim to proceedpp. at 11. For a change, Defendant has the better of this dispute.

While its protections apply to a wide range of transactitasalid claim for relief under

the CPPA must originate out @ consumer transaction.” Ford v. CharéQInc, 908 A.2d 72,

81 (D.C. 2006). Under the CPPAgtterm*merchant” ‘means a person . . . who . . . does or
would sell, lease (to), or transfer, either directly or indirectly, consgos or servicesy@
person who does or would supply the goods or services which are or would be tbersatigr

of a trade practice.’D.C. Code § 28-3901(a)(3)t is thus clear that Weschler’s, by selling the
goods, qualifies as a merchant. “Consumer,” on the other heahs'a person who does or
would purchase, lease (from), or receive consumer goods or services, including igaoeobl
surety, or a person who does or would provide the enamdemand for a trade practiced. 8
28-3901(a)(2).As Plaintiff herenever obtained or sought to obtain any goods or services from
Wechsler’s, shavas not a “consumefbdr purposes of the CPPA; as such, saenot allege a
claim under the statute

Plaintiff disputes such a characterization aitds Adam A. Weschler &on, Inc. v.

Klank, 561 A.2d 1003 (D.C. 1989), in supporthar CPPA claim SeeOpp. at 11. Yethatsuit,
although also involving Weschler’s, involved a very different transactitmKlank, the

purchaser of an antique chest at a public auctiorged&veschler’'swith an unlawful trade
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practice under the CPPA, alleging that it had misrepresergethést in its auction catalog. The
auction house argued that the sale was not a consumsadt@an because the purchaseught
the chest as an invesént and intended to resell §ee561 A.2d at 1004.The court ultimately
rejected that argument, finding Klamlas a‘consumet within the statute Seeid. Here,on the
contrary, Plaintiff nelier boughfrom nor sold —at least willingly— anythingto Weschler’s.
Indeed, the crux dfier conversiorclaim hinges on théack of any authorizedransaction

Because Plaintiff has failed to allege the requisite consumeechant relationship required by
the CPPA, the Court will grant Defendant’s Motion as to Count V.

E. Punitive Damages & Attorndyees

In addition to the challenges discussed ab®efendant seeks to limit the remedies
Plaintiff may seek SeeMot. at 10. Defendant contenfiist thatCronin cannot seek punitive
damages since heonversion and fraud clainfsil. The Court has already rejected that legal
position. Weschler's next maintaitisatno attorney fees are available without a valid CPPA
claim, which is true. The Court will thus strike this prayer for relief.

V.  Conclusion

For the foregoing reasons, the Court will issue a contemporaneous Order thaamtill gr

Defendant’s Motion to Dismiss Coul¥, strike the prayer for attorney feesd otherwise deny

the Motion. A separate Order consistent with this Opinion will be issued this day.

Isl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: November 15, 2012
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