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and
ASPEN SKIING COMPANY,

Defendant-I nter venor.

Civil Action No. 12-1467 (JEB)

MEMORANDUM OPINION

In the mountains of Colorado, Aspen Skiing Company has begun cutting trees to create a

new ski run on thedgeof Snownassski resort Plaintiffs — environmental grougpe Ark

Initiative and its founder Donald Duerrbelievethat the parcel wheretreesgrow should be

designated “roadlessyihich they claim would blockhe tree removal To that endPlaintiffs

sent the U.S. Forest Serviae“&@mergency Petitionn July, asking the agency to add the parcel

to its inventoryof roadless areas asdspendhe permit that allows Aspen Skiing to cut the

trees. The Forest Service denied the request, explaining its reasoning in twtetkost

Plaintiffs nowcomgain in this Courthat the Forest Service gave an inadequate

explanation for its denialTheyask the Court to enjoin Aspen Skiing from cuttirggs until the
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Forest Servicgustifies its decision To accomplish such purpodelaintiffs moved for a
preliminary injunction. With the parties’ consent, the @@onsolidated the preliminary
injunction hearing with &earingon the merits, making Plaintiffs’ Motion for a Preliminary
Injunction akin to a motion for summary judgmeiithe Forest Service andtervenor Aspen
Skiing havesimultaneouslynovedto dismiss the case for lack of subjetatter jurisdiction or,
in the alternative, for summary judgme@oncludingthat ithas jurisdiction but that the Forest
Service adequateexplained its decisigrithe Cout will deny Plaintiffs’Motion for a
Preliminary Injunctiorand enter judgment for the agency.
l. Background

This case is about a para#lland, approximately one square mile in area, on Burnt
Mountain in White River National Forest, Colorado, referred to throughout as the “Burnt
Mountain parcel.”This parcel lies entirely inside Snowmass Ski Area, operated by Aspen
Skiing. The Court will firstset forththe regulatory framework surrounding “roadless”
designations and then aebethe procedural history of this dispute.

A. Requlatory Framework

The Forest Service manages public landsénNationalForestSystem See36 C.F.R.
§ 200.3(b)(2) (citing statutory authority). To protect pristine parcels in thosgt$othe Forest
Servicelimits activity on land that it deems a “roadless dredee36 C.F.R. 88 294.42-.44.
Thoseroadless areasay later gain statutory protectiby congressional designatias
“wilderness areas- definedby a contemplative Gmress asdn area where the earth and its
community of life are untrammeled by man, where man himself is a visitor whadbes

remain” 16 U.S.C. § 1131(¢ckeel6 U.S.C. § 1133.



The “[rlesources or features that are often present in and chardcteadéess areas
are “High quality or undisturbed soil, water, and air”; “Sources of public drinkingat
“Diversity of plant and animlaommunitie$; “Habitat for threatened, endangered, proposed,
candidate, and sensitive species, and for those species dependent on large, undisasrbéd a
land’; “ Primitive, semiprimitive nonmotorized and senpfimitive motorized classes of
dispersd recreatioi “ Reference landscages Naturatappearing langcapes with high scenic

quality”; “Traditional cultual properties and sacred siteatjd“Other locally identified unique

characteristics. 36 C.F.R. § 294.41 (Coloradspecific definition);see alsdroadless Area
Conservation Rule, 66 Fed. Reg. 3244, 3272 (Jan. 12, gi¥ihg same characteristics).
In maost national foreststhe 2001 Roadless Area Conservation Rule governs the use of

roadless areasseeWyoming v. USDA, 661 F.3d 1209 (10th Cir. 2011) (upholding Roadless

Area Conservation Rule)After promulgating that Rule, the Forest Service updated its list of
roadless areda the White River National Forest (which it calls “inventoried roadless areas”) in
2002. See67 Fed. Reg. 39,383, 39,384 (June 7, 2002); 1 Forest Service, Final Envitainme
Impact Statement for the White River National Forest Land and Resourcgénagrat Plan
2002 Revision at 3-523 to -536 (2002), S 659-7Phat inventory added the Burnt Mountain
Inventoried Roadless Area, which is adjacent to the Burnt Mountain parcel in disputeubere
omitted the parcel itseffom the roadless listSee3 Forest Service2002 Final Environmental
Impact Statement at-C1, S 1620. Plaintiffs never commented on the omission of the Burnt
Mountain parcel.

Because a onsizefits-all approach does not always work, especially in vast Western

States with massive national foreske Forest Servicallowed States tpetition fortailored

! The Administrative Record in this cassestwo parallel numbering schemes because of prior
litigation. Page numbers for documents in the new Burnt Mountain record bégitBwiand page
numbers for documents in the Snowmass record used in prior litigation begiiswith
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rulesas an alternative to the 2001 nationwide Roadless Area Conservation Rule jusediscuss
See36 C.F.R. § 294.12{ust submipetitionby November 13, 2006). Colorado petitioned for
sucha tailored rule Seel etter from Gov. Bill Owens to Mike Johanns, SeafyAgric., et al.

(Nov. 13, 2006)B 95. Because o€oloradospecific“situations and concerhs- including
“accommodating existingermitted or allocated ski areasthe Forest Service granted the

petition andast summepromulgateda special ruldor Colorado: the Colorado Roadless Areas
Rule. See77 Fed. Reg. 39,576, 39,577 (July 3, 20I)efinal Rule emergednly after years

of work by both the State and Federal Governments and extensive public involvement, including
Colorado legislation forming a bipartisan task force to study the issue in 2005; niree publi
meetings in Coloradaijx deliberative meetirggopen to the public, and 40,000 public comments
reviewed by theéask force in 2005 and 2008 petition by Governor Bill Owens in 2006; a

revised petition by Governdill Ritter in 2007; a notice of intent to prepare an environmental
impact statemertty the Forest Servida 2007 that received 88,000 comments; a proposed rule
by the Forest Service in 2008 that entailed nine public meetings and received 40660
comments; a revisedeption by Colorado in 2010 after receiving 22,000 more commantka
second proposed rule by the Forest Service in 2011 with nine more public meetings and 56,000
more commentsSee?2 Forest Service, Rulemaking for Colorado Roadless Areas: Final
Envirormental Impact Statement&t8-9 (2012), B 619, 624-25.

The Colorado Roadless Rulmirroring the Roadless Area Conservation Rule, imposed a
general ban on tree cutting in roadless areas. “Tnagsnot be cut, sold, or removed in
Colorado Roadless Areas, except as provided in paragraph (b) and (c) of this s@&iGhF.R.

8§ 294.42(a). Those exceptions allow cutting, however, when “the responsible officialidete

the activity is consistent with the applicable land management @lad![t] ree cuting, sale, or



removal is incidental to the implementation of a management activity not otherwhseite
by this subpart.” 36 C.F.R. § 294.42(b¢e als®6 C.F.R. § 294.42(c)(5).

As part of the Colorado Roadless Rule, the Forest Service agairedipsst of
roadless areahis year adding hundreds of thousands of acres to its inveneg77 Fed. Reg.
at 39,582-83. Iie Forest Service also made a charrgeial to the dispute hergs inventory
excludedirom roadless designation lapdrmitted for skiing to énsurduture ski area
expansions within existing permit boundaries and fqukest allocations are not in conflict with
desired conditions provided through the final rule and address one of theteafezconcerns
identified by the Statef Coloradd’ 1d. at 39,578see alsad. at 39,582. In other words, if a
previous roadless area lay in a permitted ski area, its roadless tiesigvess removed. 8300
such acres were delisted, including 80 acres in the Burnt MountainémeehRoadless Area
that overlapped with the Snowmass Ski Ar8ae2 Forest Service012 Final Environmental
Impact Statement at 254 tbi52, B 870. The Burnt Mountain parcel at issue here was not
removed because it had never been designated roadtbssfirst place. Once more, Plaintiffs
submitted no comments.

B. Procedural History

1. Previous Litigation
In 1994, the Forest Service approtkd Snowmass Ski Area Master Development Plan
authorizing Aspen Skiing to make significant changgeSnowmass.SeeRecord of Decision
(March 1994), S 418%ee als&ki Area Term Special Use Perrfiuly 13, 1995), S 5566
(special use permibr “constructing, operating, and maintaining” Snowmass Ski Area, subject to
permit term$. The Planncluded buiding trails on Burnt Mountain and performiaggendant

“glading” —that is, selective tree cuttindeeRecord of Decision at 5-10, S 4195-200. In 2003,



Aspen Skiingamendedhe Snowmas$aster Planaltering some of itdesigndor Burnt
Mountain. SeeSnowmass Mountain Master Plan Amendment 2003, S 5/dd Forest Service
“accepted” themendments but cautioned titatould “review each action in detail prior to
giving any final Forest Service approval.” Letter from Jim M. Upchufonest Servicgo Jim
Wahlstrom, Snowmass Village (Apr. 3, 2003), S 5898-99.

The next month, Aspen Skiing formally requested permission to consaigand
perform gladingon Burnt Mountain over the summer of 20@keLetter from Victor Gerdin,
Aspen Skiing, to Upchurcét al. at 23 (May 2, 2003), S 3058-59. IAost three years lateritar
extensive public comment and a 121-page environmental assestméitrest Service
approved the request anDecision Notice. SeBecision Notice (Feb. 16, 2006), S 4685yest
Service Final Environmental Assessmdnt the Snowmass Ski Area Master Plan Amendment
Ski Area Improvements (Feb. 16, 2006), S 4746.

Plaintiffs first appealedhe Decision Noticavithin the Forest ServiceSeeNotice of
Appeal(Apr. 10, 2006), S 4868. One of theianycomplaints was that tHeecision Notice had
ignored areas that had roadless characteristics but not the official “roadiasslesignatior
including the Burnt Mountain parcel. These were not throwaway comments hidden indsotno
The appeal spent two pages arguing that “it was arbitrary, capricious and amadigsretion
for the Forest Service to exclude the roadless lahdsated along the east side of the Snowmass
Ski Area— from the inventoried Burnt Mountain Roadiesrea.” Id. at 115-17, S 4982-84. And
it spent another 11 pages objectingite Decision Notice’s failure to disclo#®at the Burnt
Mountain parcel was roadleaad evaluatbow the construction and glading woualffectthe
parcel Seeid. at 5667, S 4923-34.The Forest Service affirmets decision with respect to the

Burnt Mountain parcelsaying that alterintheroadless inventory was outside the scope of the



proceeding. Seel etter from Greg Griffith, Forest Service, to Ark Initiatigeal. (May 22,
2006), S 5121 (adopting and incorporating recommendation of Peter L. Clark, Forest Service,
Recommendation Memorandum for Snowmass Master Plan Amendment and Ski Area
Improvement EAat 2022, 29-30 (May 19, 2006), S 5085-87, 5093-95

Having exhaugd their administrative appeals, Plainttffi®nchallenge the Forest
Service’sDecision Notice in federal court. The objections relating to the Burnt Mountaial par
howeverwere not among the issuégey raised in the suifTheU.S. District Courfor the

District of Coloradaupheld the Decision NoticeSeeArk Initiative v. Forest Serv., No. 06+

2418, 2010 WL 3323661 (D. Colo. Aug. 18, 2010). The Tenth Circuit affirrBeg@Ark

Initiative v. Forest Sery 660 F.3d 1256 (10th Cir. 2011).

2. Current Dispute

In the summer of 2012, finally looked like Aspen Skiing would be able to proceeth
the longdelayedconstruction and glading. But then on July 16, 2@1&intiffs submitted an
“Emergency Petitiohto the Forest Service, alerting thgencyto “an erroneousoadless
determination with respect to Burnt Mountain” because the Burnt Mountain parcelifidaes
satisfy the Service’s own roadlessness criteridgeeEmergency Petitin Concerning Roadless
Eligibi[llity of Burnt Mountain in the White River National Forestl-2 (July 16, 2012), B 26-
27. Plaintiffs askedthe Forest Servic® “revisit its roadless determination for Burnt Mountain
and, in the meantimeimfimediatéy suspend, pursuant to USFS regulatiahs,special use
authorization for [Aspen Skiing’gjroject” Id. at 2,B 27. To correct tis “mistake,” Plaintiffs
proposedhat the Forest Servigeake an “administrative correction” to tBeirnt Mountain
Colorado Roadless Area boundary under 36 C.F.R. 8§ 2944a¢byl on a “clerical error[}*

here,overlookingthe parcet roadless characteristidsiring previous inventorieser on



“improved field data due to updated imagery, global positioning system data, oratbeted
field datd — apparentlyGoogle Earth’s upgraded resolutioneeEmergency Petition at & 34;
First Decl. of Donald JDuerr, 13, B 45-46.Alternatively, the Forest Service codiaodify”
the boundary under 36 C.F.R. 8§ 294.4T@3ed on “changed circumstaricespecifically,
Duerr'sobservations during i@ecenthike. SfeEmergency Petition at 9 n.B 34; Duerr Decl.1,
1910-12 B 43-45.

The Forest Service rejected the requesivimletters each shorter than one page. First, a
ForestServiceSupervisoexplaned that the 2006 Decisidvioticeand subsequent litigation had
already decided the issue: “[A]s | believe you are aware, tree cutting anddtikigies that
occur outside of the old Burnt Mountain IRA can be implemented based on the May 22, 2006
Appeal Deciding Officer’s letter and subsequent November 8, 2011 U.S. Tenth Couttio€
Appeals’ ruling! Letter from Scott G. Fitzwilliams, Forest Supervisor, Forest Service, to
William S. EubankB, Counsel, Ark Initiative (Aug. 17, 201,28 56. Second, the Chief of the
Forest Service saithat the new Colorado Roadless Rule indepetygleatredthe petition: The
roadless area inventory for the Colorado Roadless Rule excluded lands within pleraritd
boundaries. . . . The expansion activities proposed by the Aspen Ski Company are wiithin the
MasterDevelopmat Plan in the permitted boundary and outside of the Burnt Mountain”"CRA.
Letter from Thomas L. Tidwell, Chief, Forest Service, to Eubanks (Sept. 7, 2012), B 57.

Plaintiffs then filed suit in this Court, complaining that the explanatiathe letters was
inadequate and asking for declaratory and injunctive reliséynextmoved for a preliminary
injunction on September 11 kaltthetree removal until the Coucbuld evaluatéhe Forest
Service’s responsdJnforturately for Plaintiffs, that was m@uick enough: On August 28, the

Forest Service gave Aspen Skiing a “formal Notice to Proceed.” lfsttarFitzwilliams to



Steve Sewell, Aspen Skiing (Aug. 28, 2012), B 21. Over the next ten days, Aspen Skiing cut the
vast majority of trees plannedto cut. SeeAspen Skiing Mot., Exh. 18 (Decl. of DaviRErry),
114-6. Now all that remains is cuttirfigpproximately 20 to 25 trees ofibeh diameter or
greater in two locatiorisand removing “brush, limbs, branches, and other potential hazards.”
Id., 16.

The parties agreed in a conference call to Chambers that the preliminaryiomumo
merits determinations would be combinegsk a result, the Forest Servieew moves talismiss
for want of subjectnatter jurisdiction, claiming that Plaintiffs laskandingpr in the alternative
moves for summary judgment. Aspen Skialgo movedo dismiss for want of subjeatatter
jurisdiction, claimingthat sovereign immunity bars the suit, or in the alternative asks the Court to
limit Plaintiffs’ injunction.

As Mother Nature waits for no court aAdpen Skiing must cut the trebsfore the
seasons changtheparties agreed to expedited briefing. The Chalt a hearingn all pending
motions on October 4, 2012. This Opinion follows the next day.
. Legal Standard

Plaintiffs movedfor a prelimirary injunction but agreed to consolidate their requi$t
a decision orthe merits.SeeFed. R. Civ. P. 65(a)(2) Before or aftebeginning the hearing on
a motion for a preliminary injunction, the court may advance the trial on thesrapdt
consolidate it with the hearirig. The Court will therefore treat Plaintiffs’ Motion for a

Preliminary Injunctiorlike a motion for summary judgmengeeTeva Pharm. USA, Inc. v.

FDA, 441 F.3d 1, 3 (D.C. Cir. 2006); Ass’n of Flight Attendants, AFL-CIO v. USAIr, Inc., 24

F.3d 1432, 1436 (D.C. Cir. 1994The Forest Servi¢ce Motion seeks dismissal and, in the

alternative, summary judgmenfspen Skiing’s Motion seeldismissal and, in the alternative,



for the Court to sike part of Plaintiffsrequest forrelief. The three Mtions thusentailtwo
distinct standards of review.

A. Motion to Dismiss

In evaluating DefendastMotionsto Dismiss, the Court must “treat the g@jplaint’s
factual allegations as true. and must grant [Rintiff[s] ‘the benefit of all inferences that can

be derived from the facts allegéd.Sparrow v. United Air Lines, Inc216 F.3d 1111, 1113

(D.C. Cir. 2000) (quoting Schuler v. United States, 617 F.2d 605, 608 (D.C. Cir. 1979)) (internal

citation omitted)seealsoAshcroft v. Igbal, 556 U.S. 662, 678 (2009 he Court need not

accept as true, however, “a legal conclusion couched as a factual allegation,infereaice

unsupported by the facts set forth in the Complaint. TrudegU®, 456 F.3d 178, 193 (D.C.

Cir. 2006) (quoting Papasan v. Allain, 478 U.S. 265, 286 (14Bfgnal quotation marks

omitted).
To survive a motion to dismiss under Rule 12(b)(1), Plaintiffs bear the burden of proving

that the Court has subjectatter jurisdiction to hear thettaims. _Seé.ujan v. Defenders of

Wildlife, 504 U.S. 555, 561 (1992); U.S. Ecology, Inc. v. Dep'’t of Inte@84. F.3d 20, 24

(D.C. Cir. 2000). A court has an “independent obligation to determine whether subjéet-

jurisdiction exists, even in the absence of a challenge from any’péatyaugh v. Y & H Corp.,

546 U.S. 500, 514 (2006). “For this reason fihiaintiff's factualallegations in the complaint
... will bear closer scrutiny in resolving a 12(b)(1) motion’ than in resolving a(62 foption

for failure to state a claim.Grand Lodge of the Fraternal Order of Police v. Ashcroft, 185 F.

Supp. 2d 9, 13-14 (D.D.C. 2001) (quoting 5A Charles A. Wright & Arthur R. MHederal

Practice and Procedu§e1350 (2d ed. 1987) (alteration in original)). Additionally, unlike with a

motion to dismiss under Rule 12(b)(6), the Court “may consider materials outsideatimgs
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in deciding whether to grant a motion to dismiss for lack of jurisdictiderbmeStevens

Pharm. v. FDA, 402 F.3d 1249, 1253 (D.C. Cir. 2088galsoVenetian Casino ResortLC v.

EEOC 409 F.3d 359, 366 (D.C. Cir. 2005) (“given the present posture of this eadismissal
under Rule 12(b)(1) on ripeness groundee-court may aesider materials outside the

pleadings”);Herbert v. Nat’ Acad of Sciences974 F.2d 192, 197 (D.C. Cir. 1992).

B. Motion for Summary Judgment

Summary judgment may be granted if “the movant shows that there is no genuine dispute

as to any material fachd the movant is entitled to judgment as a matter of ldvwed. R. Civ. P.

56(a);see als®Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986); Holcomb v.
Powell 433 F.3d 889, 895 (D.C. Cir. 2006). A fact is “material” if it is capable of tffpthe
substantive outcome of the litigatioBeeLiberty Lobby, 477 U.S. at 248olcomb, 433 F.3d at
895. A dispute is “genuine” if the evidence is such that a reasonable jury could returrcia verdi
for the nonmoving partySeeScott v. Harris, 550 U.S. 372, 380 (2004perty Lobby, 477

U.S. at 248; Holcomb, 433 F.3d at 895.

Although styled Motions for Summary Judgment, the pleadings in this case more
accurately seek the Coisrreview of an administrative decision. The standard set foRule

56(c), therefore, does not apply because of the limited role of a court in reviewing the

administrative recordSeeSierra Club v. Mainella, 459 F. Supp. 2d 76, 89-90 (D.D.C. 2006)

(citing Natl Wilderness Inst. vArmy Corps of Engs, 2005 WL 691775, at *7 (D.D.C. 2005);

Fund for Animals v. Babbitt, 903 F. Supp. 96, 105 (D.D.C. 1995), amended on other grounds,

967 F. Supp. 6 (D.D.C. 1997)). “[T]he function of the district court is to determine whether or
not as a matter of law the evidence in the administrative record permitted thg egerke the

decision it did.” Id. at 90(citationomitted). “Summary judgment thus serves as the mechanism
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for deciding, as a matter of law, whether the agency action is supporteddunthrestrative

record and otherwise consistent with the APA standarevaéw.’ Id. (citing Richards v. INS,

554 F.2d 1173, 1177 & n.28 (D.C. Cir. 197aied inBloch v. Powell, 227 F. Supp. 2d 25, 31

(D.D.C. 2002)aff'd, 348 F.3d 1060 (D.C. Cir. 2003)).
The Administrative Procedure Act “sets forth the full extent of judicial authtarity

review executive agency action for procedural correctndsSC v. Fox Television Stations,

Inc., 556 U.S. 502, 513 (2009). It requires courts to “hold unlawful and set aside agency action,
findings, and conclusions” that are “arbitrary, capricious, an abuse of discretioheviete not
in accordance with law.” 5 U.S.C. § 70Bhis is a “narrow” standard of review as courts defer

to the agency expertise Motor Vehicle Mfrs. Ass’rof theU.S. v. State Farm Mut. Auto. Ins.

Co., 463 U.S. 29, 43 (1983). An agency is requiré@xamine the relevant data and articulate a
satisfactory explanation for its action including a rational connection betiedadts found and
the choice made.'ld. (internal quotatiormarksomitted). The reviewing courts' not to

substitute its judgment for that of the agency,,’ &@hdthus “may not supplg reasoned basis for

the agencyg action that the agency itself has not giveBowman Transp., Inc. v. ArkBest

Freight Sys.Inc., 419 U.S. 281, 285-86 (1974). Nevertheless, a decision that is not fully

explained may be upheldf the agencis path may reasonably be discerneld.’at 286.
1.  Analysis

On the merits, Plaintiffs contend that the Forest Sedergedtheir Emergency Petition
without a sufficient explanationBefore addressg this question, the Coumustfirst resolve

some preliminary issuesincluding ensuringhat ithasjurisdictionto hear the case
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A. Standing

Article Il of the Constitution limits the power of the federal judiciary to tle®hation of

“Cases” and “Controversies.” U.S. Const. art. lll, $& alsdAllen v. Wright, 468 U.S. 737,

750 (1984) (discussing the caseeontroversy requirement). “This limitation is no mere
formality: it ‘defines with respect to the Judicial Branch the idea of separation of powers on

which the Federal Government is foundéddominguez v. UAL Corp., 666 F.3d 1359, 1361

(D.C. Cir. 2012) (quotind\llen, 468 U.S. at 750). Because “standing is an essential and
unchanging part of the case-controversy requirement of Article 111 ujan, 504 U.Sat 560,
finding that a plaintiff has standing is a necessary “predicate to anysxefdtre Courts]

jurisdiction.” Fla. Audubon Soc'y v. Bentsen, 94 F.3d 658, 663 (D.C. Cir. 188®g(c).

“Every plaintiff in federal court,” consequently, “bears the burden of estabg the
three elements that make up threeducible constitutional miniom’ of Article Il standing:
injury-in-fact, causation, and redressabilitypominguez, 666 F.3d at 1362 (quotingjan, 504
U.S. at 560-6)L Standing for a procedural injury is “special,” however, becaugestn who
has been accorded a procedurdhtrig protect his concrete interests can assert that right without
meeting all the normal standards for redressability and immetlidcyan, 504 U.S. at 572 n.7.
“A plaintiff who alleges a deprivation of a procedural protection to which he igeeihtiever has
to prove that if he had received the procedure the substantive result would have begnAdlte
that is necessary is to show that the procedural stepanaected to the substantive result.

Sugar Cane Growers &p. of Fla. v. Veneman, 289 F.3d 89, 94-95 (D.C. Cir. 2002). When

seeking review of an administrative action, the petitioning party “must supgpdrtetment of

its claim to standing by affidé or other evidence.” Sierra Club v. EPA, 292 F.3d 895, 899

(D.C. Cir. 2002) (internal quotation marks omitted).
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In “consideringwhether a plaintiff has Article 11l standing, a federal court mustrassu

arguendo the merits of his or her legal claimParker v. District of Columbia, 478 F.3d 370, 377

(D.C. Cir. 2007), aff'd on other grounds sub ndrstrict of Columbia v. Heller554 U.S. 570

(2008). That assumptiansures tha courtdoes notesolvethe meritswvhile analyzing

standing. SeeCity of Waukesha v. EPA, 320 F.3d 228, 235 (D.C. Cir. 2003). The Court here

musttherefore assumear guendo that Plaintiffs ultimatelegalclaim has merit-that is, that the
Forest Service reallghould designate tHgurnt Mountain parcel a roadless area.

Plaintiff Duerreasily satisfiestanding’s injurymn-factrequirement. He declares that he
regularly hikes on the Burnt Mountain parcel and that remouhleotfrees willstrip the land of
its pristinenatureand drive away animals he likes to obsenmjgishing his enjoyment of the
land SeePls.” Mot., Exh. 7 (SeconDed. of Donald Duerr) 13-4, 13416. Suchaninjury is

clearly adequateSeeFriends of the Earth, Inc. v. Laidlaw Envtl.ré&, Inc., 528 U.S. 167, 183

(2000);Lujan, 504 U.S. at 562-63; Sierra Club v. Morton, 405 U.S. 727, 735 (1972).

Causation and redressabilgyesent far closer questmnBecausehe trees’ survivadht
this point turns on the roadless designation, the Court concludé&3ubasatisfiesthose
requirementss well Here is the full chain of causation, link by link: If Plaintiffs prevail on
their ultimate legal claim here, then the Burnt Mountain parcel will be designaidiéss. If the
parcel isdesignated roadless, Plaintiffain a procedal right to have a responsible official
decide whether the cutting can proceed. And that decision by the official on wdethreg can
proceed controls whether Aspen Skiing will cut down the trees and thus whethewiluerr
suffer his injury from diminished enjoyment of the land.

According to theGovernmentthe roadless designation is beside the gwengfor two

reasons. Firsthe Government claims thtite treeswill be cut down anywayEvenin roadless

14



areas, treemiay be cutf a responsible official determinbsth that the activity is consistent
with the applicable land management pland that “[tfee cutting, sale, or removal is incidental
to the implementation of a management activity not otherwise prohibited bylbipiars” 36
C.F.R. 8§ 294.42(bxee als@6 C.F.R. § 294.42(c) (same); Proposed Colorado Roadless Rule, 76
Fed. Reg. 21,272, 21,276 (Apr. 15, 2011) (official makes tetbrminatios). Because the
trees here are in ski areasd are being felled to create apyed ski runs, the Government
claims thatoth prongs of the excepti@me met The problenwith thatreasoning, however, is
that the regulations require a “responsible official” to determinglleagxception is meit is

not enougtor theGovernment t@ssert in litigation that tise treedit the exception To put it
simply: Without the roadless designation, Aspen Skiingicanediately cut the trees. With the
designation, the trees stay standing unless andaurggponsible official makes the appropriate
findings.

Secondgsince thd-orest Service always has to approve tree removal in national forests,
even without a roadless designatidre Government asserted at the hearingtbieatesignation
itself adds no procedural right. (The Government did not specify preciselystahdard would
apply outside of a roadless area in a national forest.) “Roadless area,” nessytised
heightened designation, presumably meaning that cutting trees in a natiostakfessier than
cutting trees ira roadless areaNothing before the Court suggests that the inquiries for roadless
and nonroadless areas are identical or that the procedural right is hollow.

While the chain here is long, each link seems to hold; thus, causation and redressability
are sitisfied. Since Duerhimselfhas standing, the Court need not address standing for the Ark

Initiative. SeeHall v. Sebelius, 667 F.3d 1293, 1295 (D.C. Cir. 2012).
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B. Other Preliminary Issues

Defendants also assefenses ofimeliness andesjudicata. Aspen Skiingfor
exampleclaims that statute of limitations bars Plaintiffs’ suit. Accordinglihtervenor,
Plaintiffs areactually attempng to challenge the Forest Service’s 2006 Decision Notice, and 28
U.S.C. § 240(a) bars every civil actioncommenced against the United Statesunless the
complaint is filed within six years after the right of action first accfu@$at sixyear statute of
limitations isa “condition attached to the governmentaiver of sovereign immunity” and is

thus“jurisdictional.” P & V Enters. v. Army Corps of Eng’rs, 516 F.3d 1021, 1026 (D.C. Cir.

2008)(citation omitted)

The Government, conversebtaims thatesjudicata requires dismissal“Under the
doctrine of claim preclusion, a final judgment foreclosescessive litigation of the very same
claim, whether or not relitigation of the claim raises ti®e issues as the earlier suitaylor
v. Sturgell, 553 U.S. 880, 892 (200@)ternal quotation marks omittedlaim preclusioraims
to weed out fhatters that both might asthould have been advanced in the first litigdtian
order ‘to force the parties to raise these matters in their first sL& Charles Alan Wrighgt al .,

Federal Practice & Proceduse4406 (2d ed. 2@) (emphasi®mitted. The Government, like

Aspen Skiing, asserts that Plaintiffs aeally challengingthe 2006 Decision Notice. d8ause
theyobjected in their administrative appeal to the omissigh@®Burnt Mountain parcélom

the roadless inventoryJdntiffs could have and should have raised that objection in their
subsequent lawsuit challenging the 2006 Decision Notice. Even if the objection isndtfes
Governmenassertsclaim preclusiorstill bars relitigating the validity of the 2006 Decision

Notice.
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Both defenses are tempting. Thaericalerror” and“‘changed circumstances” alleged
here see36 C.F.R. 88 294.47(4p), are flimsy— observations on a recent hikaproved
resolution on Google Mapstc In substanceRlaintiffs really do appear to be dlenging the
Forest Service’s 2006 decision. Formally, however, Plaintiffs’ challengelhe tForest
Service’s rejectiorof their 2012 Rtition. As the Government conced&s2401(a) and claim
preclusion would offer no defengethere werea genuine change in circumstaneesg., the
sole road on a tract falling into disuseheTdeficiency of the changed circumstances alleged here
couldjustify affirming the Forest Servicen the merits. It does not, however, sRiaintiffs
from enteringthe courtroom door. Sovereigminunity and es judicata thus impose no barriers
here.

C.  Merits

Through the familiar arbitrargnd-capricious standard of 5 U.S.C. § 706(Bg t
Administrative Procedure Acequiresan agency todrticulate a satisfactomgxplanation for its
action.” State Farn¥63 U.Sat43 (internal quotatiomarksomitted). In the context of a
“denial in whole or in part of a written application, petition, or other request of an tetéres
person made in connection with any agenocpeding’ the APA requires the agency to give
“[p]Jrompt notice” of the decision. 5 U.S.C. § 555(e). “Except in affirming a prior denial or

when the denial is sedxplanatorythe notice shall be accompanied by a brief statement of the

grounds for demil.” Id. (emphasis added).

The D.C. Circuithas descrilabthe “brief statement” requiremeat § 555(e)as

“minimal,” Butte County v. Hogen, 613 F.3d 190, 194 (D.C. Cir. 20d@yingthat it “probably

does not add to, and may even diminish, the burden put on an agency by the APA’s provision for

judicial review” Roelofs v. Secretary of Air Forc628 F.2d 594, 601 (D.C. Cir. 1980t its
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core this requiremensimply forceghe agency to explain “why it chose to do what it did.”

Tourus Records, Ine@. DEA, 259 F.3d 731, 737 (D.C. Cir. 2001) (citation omitte@iheagency

explanations that the D.C. Circuit has branttexbriefseem to be limited to singleonclusory
sentence. SeeButte County, 613 F.3d at 195 (“Yet the entirety of Intesoeponse to Butte
County was this: ‘We are not inclined to revisit this decision now because the @ffiee
Solicitor reviewed this matter 2003, and concurred in the NIGC’s determination of March 14,

2003:") (alteration omitted)Tourus Records, 259 F.2d737 (“The letter says nothing other

than that the ‘Affidavit of Indigency you submitted in lieu of a cost bond is not adequately
supported.” That is not a statement of reasoning, but of concl)giatation omitted);see also
Roelofs, 628 F.2d at 596 (agency “prepared no statement of findings and offered no explanati
for its decisioh).

Here, the Forest Servigavetwo explanations in two separate letters. (Plaintiffs have
made no objection to the split responség first letter told Plaintiffs thatas | believe you are
aware, tree cutting and other activities that occur outside of the old Burnt MolR#acan be
implemented based on the May 22, 2006 Appeal Deciding Officer’s letter and subsequent
November 8, 2011 U.S. Tenth Circuit Court of Appeals’ rufingetter from Fitzwilliams to
Eubanks, B 56.That letter seems to reiterate the Forest Servi@$denialof Plaintiffs’
request to designate the Burnt Mountain parcel roadless. Under that understandioggghe
Sewice would be affirming a prior denialunder 8555(e) and thus would have no obligation to
providea further explanatianThe Court, however, need not resolvedtiequacy of the first
letterbecause the secosdffices

In the second lettethe Chief of the Forest Service relied the Colorado Roadless

Rule’s barof roadless areas within permitted ski areabhe‘roadless area inventory for the
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Colorado Roadless Rule excluded lands within ski area permitted bounddnggshange was
applied to the Burnt Mountain roadless area. . . . The expansion activities proposed Ipethe As
Ski Company are within their MastBevelopment Plan in the permitted boundary and outside
of the Burnt Mountain CRA.” Letter from Tidwell to Eubanks, B 3@ .other words, it does ho
matter whether the Burnt Mountain parcel has the characteristics of a rcadkesthe parcel is
inside Snowmass Ski Area, so the Colorado Roadless Rule precludes desigrzdiigss
Effectively, the Forest Service is sagithat any error in earlier inventories is harmlessause
the Burnt Mountain parcel canngaalify as roadlessow anyway.

Plaintiffs claim thathe Chief misread th€olorado Roadless Rule&Specifically, they
assert thathe Rule carved out only areas tlateadyfell within the agency’s roadless inventory
when the Rule went into effect, and this parcel was not in the inventory on thaSdaRs.’
Reply at 34 (citation and emphasis omitted). They poirth®Forest Sevice’s calculationof
the acres excluddaly the Colorado Roadless Rule, which made no mention of areas (such as the
Burnt Mountain parcel) with roadless characteristics that have not been ineeén8ee77 Fed.
Reg. at 39,578 (“The final rule inventory excludes approximately 8,300 agresnoitted ski
area boundaries or ski ale@nagement allocations from CRAghich include roadless acres
with degraded roadless area characteristiesto the proximity to a majoecreational
development and is less than 0.2% of the CRAs.

But the question for the Courtwghether the Chief'explanation based dhe Colorado

Roadless Rulevas arbitrary and capriciou§ee als@uer v. Robbins, 519 U.S. 452, 461 (1997)

(agencys interpretatiorof its own regulations “controlling unless plainly erroneous or
inconsistent with the regulatiyn(internal quotation marks omitted). n@permissible reading of

the Colorado Roadless Rulemaybe even the best readings that the Rule precluddsture
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designation of roadless areas within ski permits. Certainly the Colspific concern about
“accommodating existingermitted or allocated ski areas” applies with equal fored tand
within a ski area. 77 Fed. Reg. at 39,57%e Rule furthermorewould create a bizarre regime
if it excluded established roadless areas that fell within ski areas yet alltveecheas with
roadless characteristiegthin ski areago be added to theadlessnventory In sum,it was not
arbitrary and capricious for the Chief to read the Colorado RoadlesaRlalgngouta
forwardlooking “rule” prohibitingroadlessdesignations in ski areas, amerefore disqualifying
the Burnt Mountain arcel from roadless designation

The Colorado Roadless Rule was not off-the-cuff rulemak#fgthe Forest Service
explained in its letter, thRule*“is the result of extensive public involvement. More than
310,000 public comments, over a 6-year period, were reviewed and considéeed in t
development of the final rule.” Letter from Tidwell to Eubanks, B 57. Plaintiffs anois
commenton the Rile and thus cannot challenge it novf.Plaintiffs wanted roadless
designationsn ski areasthey should have participated in the rulemgki
V. Conclusion

For the aforementioned reasons, the Cailitdeny Plaintiffs Motion for a Preliminary
Injunction and granthe Forest Service Motion for Summary Judgment. geparate Order

consistent with this Opinion will be issued this day.

/s/ James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: October 5, 2012
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