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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RYAN SHAPIRQ, et al.

Plaintiffs,
Civil Action No. 12-1883BAH)
V.
Judge Beryl A. Howell
UNITED STATES DEPARTMENT OF
JUSTICE

Defendant.

MEMORANDUM OPINION

The Executive Office fonited States AttorneySEOUSA”) denied a&reedom of
Information Act(“FOIA”) request forrecords, which armaintainedn a Freedom of
Information and Privacy Brief BanKBrief Bank”) andaccessible othe Department of
Justice’s intranebn groundghat tre Brief Bankandanyrecordscontained in it are protectdxy
the attorney work product doctria@d thereby exempt from disclosure under FOIA exemption
(b)(5). 5U.S.C. 8 55d)(5) (“Exemption 57); Def.’s Mem. Supp. Mot. Summ. J. (“Def's
Mem.”) ECF No. 12at 2 Pending before the Court is the defendant’s Motion for Summary
Judgment, under Federal Rule of Civil Procedure 56. For the reasons set forth below, the
defendant’s motiois denied.

l. BACKGROUND
On September 13, 2011 the plaintiff, Jeffteint (“Stein” or “the plaintiff"), filed a

FOIA request with the EOUSA seekit'g copy of all records in the Freedom of Information and

! As indicated by the case caption, this case was originally filed by foutiffiincluding Stein, challenging in
thirteen claims some aspect of five DOJ components’ responses to aedyxitd5 FOIA requestSeeCompl,

ECF No. 1generally Due to the disparate, unrelated nature oftcthems, the Court granted the defendant’s motion
to sever, andevered Counts One through Twelve of the Complaint, retaining only Chirteen which is at issue
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Privacy Brief BanKinked onthe Department of Justi¢eDOJ’) intranet page
http://dojnet.doj.gov/research_resources/briefs.plietf.’s Statement of Material Facts As To
Which There Is No Genuine Issudgf.’s SMF”), ECF No. 12-1, {;Isee alsacCompl., ECF
No. 1., 11153-162. The defendant’s description of the Brief Bank includes no information
about when this resource was creaad how long it has been used as a resource; how
frequently it is updated; how many records it containsow many cases are referenced;
how often it is accessed or used; or how burdensoragalf, it would be to disclose the Brief
Bank, in whole or in part.

The sparsenformation provided by the defendant aboutBnef Bankindicates that it is
“maintained on the [DOJ]'s intranet” and is “only available to and accessihR®I]
personel.” Declaration of Sean J. VaneR@dnek Decl.”), ECF No. 12-2,  18hedefendant
further states that the Brief Bank “was created and maintained by an attortieyEBOUSA’s
FOIA and Privacy AcBtaff” and that it is “a tool for use in anticipated FQl#gation.” 1d. |
17. The Brief Bank is comprised of six categories of recofd$:*selected filings from FOIA
lawsuits filed around the country” iederal courtsd. 1 18; (2)*basic casecaption
information,” for each case entrid. 1 19; (3) “abrief summary of the issues involveldt each
case entryid.; (4) for “some case entries;ivhat the author of the brief bank considered ‘key
issues’ Which] are linked to the specific briefs that address these issde$%,20; (5) “the author

of the brief, the date it was filed, and . . . the specific component of the Departmesticd th

in the pending motianSeeMemorandum and Ogtt, dated April 17, 2013 CF No. 28, at 7. In granting the

motion to sever, the Court noted that the “sort of catthleading” the plaintiffs appeared to have engaged in “has
a tendency to delay, rather than expedite, the Court’s consideratie®Idf][cases because dispositive motions are
inevitably filed in piecemeal fashiond. at 6. Although, following severance, the only remaining plaintiff is
Jeffrey Stein, the case’s caption remains unchanged.

% The plaintiff admits all of the facts enuraged in the defendant’s Statement of Material Factssupplemented
those facts in his response with the addition “that a significantiained material in the brief bank has been
previously filed on the public record in court cases across the Unites.3t8eePl.’s Response to Def.’s SMF,

ECF No. 18, at 13.



which the author of the brief worksd. 1 21, and (6) ff] or some case entries, the supporting
declarations that formed the faatdoundation of the brief are included for reference purpbses,
id. 7 22.

EOUSA denied the plaintiff §OIA request, stating “the brief bank was being withheld
in its entirety pursuant to FOIA exemptions (b)(5), (b)(7)(C), and (b)(7)(E).Y110. The
plaintiff timely appealed the denial and his request was remanded to the Elotf8aher
processing.ld.  13. EOUSA had not responded to the remand by the time this lawsuit was filed
in November, 20121d. 114. In its pending motion for summarydgment EOUSA relies
solely on the attorney work product privilege under Exemptitmjbstify the withholdingof the
Brief Bank and any records it contairlsl. 71523
Il. LEGAL STANDARD

A. FOIA

Congress enactede FOIA, 5 U.S.C. § 552, “'to pierce the veil administrative secrecy
and to open agency action to the light of public scrutinjm. Civil Liberties Union v. U.S.
Dep't of Justice655 F.3d 1, 5 (D.C. Cir. 2011) (quotibgp’t of the Air Force v. Rosd25 U.S.
352, 361 (1976)). The Supreme Court has explainedhie&tOIA is “a means for citizens to
know ‘what their Government is up to.” This phrase should not be dismissed as a convenient
formalism. It defines a structural necessity in a real democrablat’l Archives & Recrds
Admin. v. Favish541 U.S. 157, 171-172 (2004) (citation and internal quotation roarited).
“The basic purpose of FOIA is to ensure an informed citizenry, vital to the fumgiohia

democratic society, needed to check against corruption and to hold the governorsaatetmint

% Although during administrative proceedings, the defendant justified itsheitling of the Brief Bank on the
additional bases of 5 U.S.C. 88 552 (b)(7)(C) and (b)(7)(E), Vanek Decl. 1%8,dtounds for withholding have
not been reasserted in this litigatio. § 15. These alternative statutory exemptions for withholding haxefohe
been waived since agencies are required “to invoke all FOIA exemptiohe ‘sdine time, in the origihdistrict
court proceedings.'Stonehill v. IRS558 F.3d 534, 538 (D.C. Cir. 200@uoting August v. FBI328 F.3d 697, 699
(D.C. Cir. 2003andMaydak v. Deg’of Justice 218 F.3d 760, 7685 (D.C. Cir. 2000)
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the governed.”"NLRB v. Robbins Tire & Rubber Cd37 U.S. 214, 242 (1978As a result, the
FOIA requires federal agencies to release all records responsive to a regoestiotion. See
5U.S.C. &52(a)(3)(A). Fderal courts are authorized under the FOIA “to enjoin the agency
from withholding agency records and to order the production of any agency records inyproperl
withheld from the complainant.id. § 552(a)(4)(B).

This strong interest in transparency mustdrapered, however, by the “legitimate
governmental and private interests [that] could be harmed by release of tygrési of
information.” United Techs. Corp. v. U.S. Dépf Def, 601 F.3d 557, 559 (D.Cir. 2010)
(internal quotation marks omittedyee also Critical Mass Energy Heat v. Nuclear Regulatory
Commh, 975 F.2d 871, 872 (D.C. Cir. 1992n banc) Accordingly, Congress included nine
exemptions permitting agencies to withhold information from FOIA disclostee5 U.S.C.
8 552(b). “These exemptions are explicitly made exclusive, and must be narrowly coristrued
Milner v.U.S.Dep’t of the Navy131 S. Ct. 1259, 1262 (201Ljtations andnternal quotation
marksomitted);see also Pub. Citizen, Inc. v. OfficeMdgmt. & Budget 598 F.3d 865, 869 (D.C.
Cir. 2010)(“FOIA allows agencies to withhold only those documents that fall under one of nine
specific exemptionsvhich are construed narrowly in keeping with FOIA’s presumption in favor
of disclosure.) (citations omitted) When a FOIA requester properly exhausts its administrative
remedieshemay file a civil action challenging an agency’s response to its reqgBeeh U.S.C.
§8552(a)(4)(B);Wilbur v. CIA 355 F.3d 675, 677 (D.C. Cir. 2004). Once such an action is filed,
the agency generally has the burden of demonstrating that its response tatifEspRDIA
request was appropriat&ee idat 678.

B. Summary Judgment

It is typically appropriate to resolve FOIA cases on summary judgnSseBrayton v.

Ofc. of the U.S. Trade Rep41 F.3d 521, 527 (D.C. Cir. 2011) (“the vast majority of FOIA
4



cases can be resolved on summary judgment”). When an agency’s response to a F&3tAsrequ
to withhold responsive records, either in whole or in part, the agency “bears the burden of
provingthe applicability of claimed exemptionsAm. Civil Liberties Union v. U.S. Dep't of

Def. (“ACLU/DOD), 628 F.3d 612, 619 (D.C. Cir. 2011The government may sustain its
burden of establishing that requested records were appropriately withheld threugh t
submission of declarations detailing the reason that a FOIA exemption agdpheswéh an

index, as necessamyescribinghe materiad withheld. See, e.g ACLU/DOD, 628 F.3d at 619;
Students Against Genocide v. U.S. Dep’t of S£8§& F.3d 828, 838 (D.C. Cir. 2001)aughn v.
Rosen484 F.2d 820, 827-28 (D.C. Cir. 1973). “If an agency’s affidavit describes the
justifications for withholding the information with specific detail, demonstratsstiie

information withheld logically falls within the claimed exemptiand is not contradicted by
contrary evidence in the racbor by evidence of the agency’s bad faith, then summary judgment
is warranted on the basis of the affidavit alon@CLU/DOD, 628 F.3d at 619. As the D.C.
Circuit recently explained, in FOIA case$slummary judgment may be granted on the basis of
agency affidavits if they contain reasonable specificity of detail ratlaermerely conclusory
statements, and if they are not called into question by contradictory evidenceaodttear by
evidence of agency bad faithJudicial Watch, Inc. v. U.Secret SeryNo. 11-5282, 2013 U.S.
App. LEXIS 18119at *14 (D.C. Cir. Aug. 30, 2013) (quotif@onsumer Fed'n of Am. U.S.

Dep't of Agric, 455 F.3d283, 287 (D.C. Cir. 2006) ar@allant v. NLRB26 F.3d 168, 171

(D.C. Cir. 1994)).While the burdememainson the moving party to demonstrate that there is an
“absence of a genuine issue of material fact” in disftedotex Corp. v. Catretd77 U.S. 317,

323 (1986)jn FOIA cases;an agency'’s justification for invoking a FOIA exemption is



sufficient if it gppears ‘logicdlor ‘plausible.” ACLU/DOD, 628 F.3d at 618juotingLarson v.
Dep't of State565 F.3d 857, 862 (D.C. Cir. 2009)).
1. DISCUSSION

The defendant rests wathholding decision solely on the assertion that lhlo¢h
compilation of records in thBrief Bankandeach category of recordsaintained in this bank
are attorney work product and exempt under ExemptidaeeDef.’s Mem, at 7. The plaintiff
contends otherwise, arguing that the bulk of the records in the brief bank ardladétigany
withholding exemption since they have been publicly disclosed and, to the extenttthat ce
categories of records havetreen publicly disclosed, Exemption Snapplicable since the
records reflect the agencyasloption of a particular interpretation of law. Pl.’s Opp’n Mem.
Def.’s Mot. Summ. J. Pl.'s Oppn”), ECF No. 18,at2, 4. Neither party addresses fully the
application of theprerequisites fothe invocation of Exemption 5 to the requested records, or the
extent to which the attorney work product doctrine applies to attorney compilaticewoads,
such as the Brief Bank, as a general aid and not in response to any spewcifidrcthie
discussion that follows, the Court first examines these two issues, which acerksglving the
instant motion, and then evaluates the defendant’s withholding of the Brief Bamkhateaand
its component categories of records.

A. Exemption 5 and the Work Product Doctrine

Under Exemption5, agencies are not required to disclose in response to a FOIA request
“matters that are . .inter-agency or intraagency memorandums or letters which would not be
available by law to a party other than an agency in litigation with the agéntyS.C. 8
552(b)(5). Two conditions must be niet a recordo qualify for this exemptioand be
withheld: “its source must be a Government agency, and it must fall within the ambit of a

privilege against discovery under judicial standards that would govern btigagiainst the
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agency that holds it.U.S. Dep’t of Interiorv. Klamath Water Users Protective As§'Klamath
Water’), 532 U.S. 1, 8 (2001¥ee alsd\Nat'l Inst. Of Military Justice v. Dep’t of Defensgl2
F.3d 677, 680, 680 n{@.C. Cir. 2008) (noting records withheld under Exemption 5 must be
inter- or intraagency records “unavailable by launder one of the established civil discovery
privileges.”) The Supreme Court has explained that “tin& conditionof Exemption 5 is no
less important than the second; the communication mustteeagency or intraagency’
Klamath Water532 U.Sat9.

The second condition incorporates those civil discovery privileges enjoyed Ipyiaatye
party inlitigation, includingthe attorneyclient and attorney workroduct privilegesSeeid. at
8; NLRBV. Sears, Roebuck & C@Sears), 421 U.S. 132, 149 (19 Baker & Hostetler LLP
v.U.S.Dep’'t of Commerced73 F.3d 312, 321 (D.C. Cir. 200®¢ockwell Int'l Corp v. U.S.
Dep’t of Justice235 F.3d 598, 601 (D.C. Cir. 200INlevertheless;[i] n keeping with théct’s
policy of the fullest responsible disclosure . . . Congress intended Exemption 5 to hewssar
is consistent with efficient Government operasiSnFTC v. Grolier, Inc, 462 U.S. 19, 23
(1983) see alsdbears 421 U.S. at 149 (“[1]t is reasonable to construe Exemption 5 to exempt
those documents, and only those documents, normally privileged in the civil discovery
context.”} Coastal States Gas Corp. v. U.S. Dep't of Energy (“Coastal Staté$7) F.2d 854,
862 (D.C. Cir. 1980) (“The clear purpose of FOIA is to assure that the public has aaless to
government documents, subject to only nine specific limitations, to be narrowlyatéetp).

The starting place favaluating the scope dig¢ attorney work-product doctrimne
Federal Rule of Civil Procedure 26(b)(@ich protects 6rdinarily,” those ‘documents and
tangible things that are prepared in anticipation of litigation or for trial byr@rfother party or

its representative. ” FeD. R.Civ. P.26(b)(3)(A). Rule 26 provides differing levels of



protection for fact and opinion work product. In the civil discovanytext the protection
affordedto “fact” work product is qualified and may be overcome when the requesting party
showsthat the material sought is relevant and that “it has a substantial need for thalsateri
prepare its case and cannot, without undue hardship, obtain their substantial equivalest by ot
means.” FED. R. Civ. P.26(b)(3)(A)(-ii). “Opinion” work product is givemoreabsolute
protection. ED.R.Civ.P.26(b)(3)(B) (if the court orders discovenf those materials [for
which a party has a substantial need], it must protect against disclosure eftiaé m
impressions, conclusions, opinigms legal theories of a party’s attorney or other represeata
concerning the litigation)”

Theproceduralistinction madéetween fact and opinion work prodirctivil
discovery is “irrelevantin the FOIAcontext. Grolier, Inc., 462 U.Sat27. As the Supreme
Court explained, “It makes little difference whether a privilege is absolugaaiified in
determining how it translates into a discrete category of documents thae€omgended to
exempt from disclosure under Exemption 5. Whether its immunity from discovery istaebsol
gualified, a protected document cannot be said to be subject to ‘routine’ discldsurédr
purposes of withholding FOIA requested recoths,test under Exemption 5 ighether the
documents would be ‘routinelgr ‘normally’ disclosed upon a showing of relevancéd’ at 26
(quotingSears 421 U.S. at 148-149. 3ee alsdVilliams & Connolly v. SE(62 F.3d 1240,
1243 (D.C. Cir. 2011{*Although work product protection may be overcome for cause in civil
cases . .any materibs disclosed for cause are not ‘routinely’ nofmally discoverable and, for
that reasn, are exempt under FOTFA.(citation omitted) Stonehillv. IRS 558 F.3d 534, 538-539
(D.C. Cir. 2009)noting that'not all documents available in discovery are also available

pursuant to FOIA” since “casspecific exceptions can sometimes permit discovery of otherwise



privileged naterial”); Lardner v. U.SDep’t of JusticeNo. Civ.A.03-0180, 2005 U.S. Dist.
LEXIS 5465 at*6 (D.D.C. Mar. 31, 2005jciting the ‘divide between the rules of FOIA and
civil discovery,” and noting that “[t]here will be many cases in which a documentdsheul
withheld under Exemption 5 of FOIA because it falldhin the ambitof a privilege, but the
document nonetheless would be discoverable in certain circumstances in citibhtiga
Judicial Watch, Inc. vU.S.Dep’t of Justice800 F. Supp. 2d 202, 211 n.7 (D.D.C. 2011)
(distinction betweerifact” work product and “opinion” work product does not apply in FOIA
context since protection of ExemptiorXends to both).

In applying the work prodi doctrine, the D.C. Circuhas instructed that, ‘ishould be
interpreted broadly and held largely inviolatetidicial Watch vU.S.Dep'’t of Justice432 F.3d
366, 369 (D.C. Cir. 2005). This is consistent with the policy underpinnings articulated by the
Supreme Ca that“it is essential that a lawyer work with a certain degree of privacy, free from
unnecessary intrusion by opposing parties and their counselkman v. Taylor329 U.S. 495,
510 (1947). e workproduct doctrine can apply to preparatory work performed not only by
attorneys, but also, in some circumstances by nonlawyaited States v. Noble422 U.S. 225,
238-239 (1975), anddbes not distinguish between factual and deliberative mateNartin v.
Office of Special Counseé819 F.2d 1181, 1187 (D.C. Cir. 1987). This is because, in the context
of work product, the risk is apparent that an attorney’s discussion of factueismett/ reveal
his or her tactical or strategic though&eeMervin v. FTC 591 F.2d 821, 825-26 (D.C. Cir.
1978) (noting thatéven the factual material segregated from attorney-watluct is likely to
reveal some of the attornesytactical and strategic thoughéd that while pure statements of
fact’ are not exemptfrom disclosure by calling them attorney work-productmaterial which

might disclose an attornasyappraisal of factuavidence is attorney work-product exempted



from disclosure by exemptiorf)s Thus, “[a]ny part of [a document] prepared in anticipation of
litigation, not just the portions concerning opinions, legal theories, and the like, ist@daby
the work product doctrine and falls under exemptionak Analysts v. IR317 F.3d 607, 620
(D.C. Cir. 1997).

Moreover, in the FOIA context, the temporal relationship between the documentat iss
and the litigation for which the document was prepared is irrelevant. As the Supoandeld
in Grolier, 462 U.S. at 28'under Exemption 5, attorney work-product is exempt from
mandatory disclosure without regard to the status of the litigation for which pirepared.
Only by construingexemption5 to providea categorical rule can the Astpurpose of
expediting disclosure by means of workable rules be furthered.” As a consequerice
product materials may enjoy protectinat only “when the litigation with regard to which the
work product was prepared is still in progress,; but also whethat claim has been resolved
Id. at 29. The Supreme Court elaborated on the reason for the exgangyeeal scope of the
work product doctrine, explaining that

disclosure of work product connected to prior litigation can cause real harm to the
interests of the attorney and his client even after the controversy in the prior
litigation is resolved.Many government agencies, for example, deal with

hundreds or thousands of essentially similar cases in which they must decide
whether and how to conduct enforcement litigatiBew of these cases will be
“related” to each other in the sense of involving the same private parties or arising
out of the same set of historical facts; yet large classes of them may present
recurring, parallel factual settings and identical legal and policy consideralio
would be of substantial benefit to an opposing party (and of corresponding
detriment to an agency) if the party could obtain work product generated by the
agency in connection with earlier, similar litigation against other perddas.

would get the benefit of the agensyegal and factual research and reasoning,
enabling him to litigatéon wits borrowed from the adversdryWorse yet, he

coud gain insight into the agencygeneral strategic and tactical approach to
deciding when suits are brought, how they are conducted, and on what terms they
may be settled.

Id. at 3031 (internal citations omitted).
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Despite its breadthparticularly as applied under Exemption 5, the work-product doctrine
has important limitshat are noteworthy for their application in this cakést, as a threshold
matter,“[tlhe work-product rule does not extend to every written document generated by an
attorney; it does not shield from disclosure everything that a lawyer dédeslan v. U.SDep’t
of Justice 591 F.2d 753, 775 (D.C. Cir. 197&n(banc)disapproved on other grounds by
Crooker v.U.S. Bureau of Alcohol, Tobacco & Firearn&0 F.2d 1051 (D.C. Cir. 1981) (en
banc) Indeedas he Supreme Court recognizedHickman not “all written materials obtained
or prepared by an adversary’s ceahwith any eye toward litigation are necessarily free from
discovery in all cases329 U.S. at 511. Thus, “the [work-product] privilege has no applicability
to documents prepared by lawyers ‘in the ordinary course of businessotindo nonlitigation
purposes.”n re Sealed Casd.46 F.3d 881, 887 (D.C. Cir. 1998) (quotlrigde Thomson
Langworthy Kohn & Van Dyke, P.C. v. RT8CF.3d 1508, 1515 (D.C. Cir. 1993)

Second, critical to eligibility for protection under the work product doctrine iSitheas
uniformly been held to be limited to documents prepared in contemplation of litigation.”
Coastal State617 F.2cat864. The lack of a temporal limitation dhe protection of the work
product doctrine, combined with the continuing necessity of showing that the nsdt@riahich
such protection is sought were created “in anticipation of litigatrdor trial,” FED. R.Civ. P.
26(b)(3)(A),however presentsiniquechallenges in circumstances where the materials, as here,
were not createfbr the purposes of a specific litigation or even for a particular claim that mig
arise in multiple casesAs the Supreme Court recognized in considering how the discailesy
apply under Exemption 5, “[d]Jrawing such a line between what may be withheld and uwdtat m
be disclosed is not without difficultiesEPA v. Mink 410 U.S. 73, 86 (1973uperseded on

other grounds ¥ CIA v. Sims471 U.S. 159 (1985). In evaluating which side of the line the
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material falls on, courts must bemdful that the work product doctrine, as broad as it may be,
“is not endless.Citizens for Responsibility & Ethics in WashlNS.Dep't of JusticeNo. 11-
1021, 2013 U.S. Dist. LEXIS 104168, *12 (D.D.C. July 25, 2013). Moreovéif the agency
wereallowed ‘to withhold any document prepared by any person in the Government with a la
degree simply because litigation might someday occur, the policies of tAewe@ld be largely
defeated” Id. (quoting Senate of the Com. oRR 823 F.2d 574, 586-87 (D.C. Cir. 1987)

“In this Circuit, it is still somewhat unclear how specifically a party must anteipa
litigation in order to invoke the work-product doctrine .”. United States v. ISS Marine Servs.
905 F. Supp. 2d 121, 135 (D.D.C. 2012). rehare two distinct lines of authority in the Circuit,
with one line holding “the documents must at least have been prepared with i@ steaoif
supported by concrete facts which would likely lead to litigation in mi@dAstal State617
F.2d at 865, and the other holding the doctrine protects “documents prepared in anticipation of
foreseeable litigation, even if no specific claim is contemplat&aliiller v. NLRB964 F.2d
1205, 1208 (D.C. Cir. 1992aprogated on other grounds Bilner v.U.S. Dep’t oNavy, 131
S. Ct. 1259 (2011).

The Circuit has reconciled these two apparently divergent lines by nioéitdpcuments
must meet the “specific claim” standard if “the documents at issue [are] prepageddygment
lawyers in connection with active investigations of potential wrongdoitrgré Sealed Case
146 F.3d 881, 885 (D.C. Cir. 1998). On the other hand, if the lawyer is “render[ing] legal advice
in order to protect the client from future litigation about a particular transgcho specific
claim need have arisend. This Circuit takes a functional approach to the analysis of
documents for which the attorney work-product doctrine is asserted, askindpéwhe light of

the nature of the document and the factual situation in the particular case, therdaame
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fairly be said to have been prepared or obtained because of the prospect of litigdtian884
(quotingSenate of RR., 823 F.2d at 586 n.42To meet this standard, a partyust at least have
had a subjective belief that litigation was a real possibility, and that belief nuesbean
objectively reasonabilan the circumstancedd. at 884 n.5. The proponent of work-product
protection bears the burden of demonstrating that the prospect of litigation waspendeid,
legitimate and genuine purpose for the docunsesreation.

In the FOIA context, @ithe parties concede, “[i]f a docant is fully protected as work
product, then segregability is not requiredtidicial Watch, Inc. WJ.S.Dep’t of Justice432
F.3d 366, 371 (D.C. Cir. 2005).eSagainst these legal principlé&se question to be resolved is
whether the Brief Bank i$ully protected” asttorney workproduct, as the defendant contends,
and, f it is, no part of it need be releasaader Exemption 5.

B. The Brief Bank As A Whole

As noted at the outset, the parties do not address whether the Brief Bank shtdfrss
condition for withholding under Exemption 5. This is not an insignificant gomaebriefs filed
in federalcours, which are not “agenciesséeb U.S.C. § 551(1)(B) (defining “agency” aet
including “the courts of the United Statesd)g by definition communicated outsidbe ageny
and thus, do noineet the first conditionf being either interor intraagencymemorandaSee
Klamath Water532 U.S. at 9 (noting, in reference to Exemption 5’s categorization of inter- and
intrac,agency memorandunm$§ sjtatutory definitiongof agencylunderscore the apparent
plainness of this text.”)The plaintiff implicitly pointsthisout by notinghatbriefsfiled in
federal courtsare public, but relies on this point to support his separate argument that publicly-
known infomation cannot be witkeld under any ExemptiorSeePl.’s Opp’nat 2-3.
Thedefendanglosses over this issue and relies on the fact that teéHBank “is only

accessible by DOJ personnel as it isnteaned on arntranet websitein an effortto shoehorn
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the Brief Bank into the definition of an “intra-agency memorandu8eéDef.’s Mem.at 3.

This begs the question of whether the contents of the Brief, Bankatter where tse contents
are stored, me¢he first conditiorof Exemption 5 Rather than focus on the contents of the
Brief Bank, thedefendanfocuses on this compilation as a whole, assertinghedtrief bank
was developed by an attorney to act as tool to aide others in anticipation ofFDtére
litigation.” Def.’s Reply Pl.’s Opp. Def.’s Mot. Summ. J. (“Def.’s Reply”), ECF No.&t80;
see alsd/anek Decl. 1 26 By so doing, the defendant collapses the two conditions for
Exemption 5 withholding into a single inquiry: if the Brief Bank as a whole is olbaié the
protection of the work product privilege, then no matter how publicly disseminated itatspnte
Exemption 5 applies because this resource is only accessible to the defendsoisgder
Therefore, before addressing the specific categoride@iments that make up the Brief Bank,
the Court must first determine whether the bgtagovernmenattorney of compilingthe Brief
Bank is sufficient to mtect the entire contents under therkvproduct doctrine and make the
defendant’s withholding under Exemption 5 proper. The Court finds it does not.

It is certainly true that, under some circumstances, “an attorney’s caopibétvarious
documents, each of which is itself a proper subject of discovery, constitutes aryattopnmaon
work product subject to protectionWillingham v. Ashcroft228 F.R.D. 1, 6 (D.D.C. 2005).
Indeed Hickmanstates that “[p]roper preparation of a client’s case demiiwatlse assemble
information, sift what he considers to be the relevant from the irrelevant fagpsre his legal
theories and plan his strategy without undue and needless interferéhdearian 329 U.S. at
511. Thusthere is a clear policy ratioleafor protecting the compilation of records itself if
failure to do so would mean “the interests of clients and the cause of justice wouldlipe poor

served.” Id.
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Just as every document prepared by an attorney entidedto work product protection,
not every compilatiorby an attorney is protected eithék.crucial factor in determiningthether
the work-product doctrine appliés a compilation is whether the attorney’s selection of the
contents could reveal or provide insights into the “mental processes of the dthorthey
analysis and preparation of a client’s cakéamath,532 U.S. at 8Nobles 422 U.S. at 238
(“[T]he work-product doctrine shelters the mental processes of the attorney, providing a
privileged area within which he can analyze and prepare his’slieade.”). The work product
doctrine, at its core, is intend&d encourage effective legegpresentation \hin the
framework of the adversary system by removing counsel’s fearkithdtoughts and
information will be invaded by his adversarydbrdan 591 F. 2d at 775. Thus, when the act of
culling, selecting or ordering documents reflects the attorney’s opinion asrteethéve
significance in the preparation of a case or the attormegadstrategy, then the work product
doctrine may appropriately shield their disclosuéee e.g, Sporck v. Pejl759 F.2d 312, 316-
17 (3d Cir. 1985) (holding thaglection ofa “few documents out of thousaridsroduced in
discovery and used to prepare a witness for a deposition was attorney work-proeategyot
On the other hand, compilations that merely reflect informatubinch is already or may be
availableto anadversary, ohas no implications for the adversary procassnot entitled to
protection. See, e.gln re San Juan Dupont Plaza Hotel Fire Litigatj@59 F.2d 1007, 1016
(st Cir. 1988) (holding thatheere “the lawyer has had no justifiable expectation that the mental
impressions revealed by the materials will remain private” there is no readbe fvork
product doctrine to applySEC v. Collins & Aikman Corp256 F.R.D. 403, 410-11 (S.D.N.Y.
2009) (compilations of documents that support the factual allegatof a complaint reveals no

more than that already revealed by the filing of the complaimd not protected by work-
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product doctrine)SEC v. Straus$No. 09 Civ. 4150, 2009 U.S. Dist. LEXIS 1012327710
(S.D.N.Y. Oct. 28, 2009)'Shared access the electronic working paper database” did not
create workproduct concern since this “would not identify the type of coherent, consciously
arranged, static sef documents” subject to work-product protection, but only reveal a list of
documents that the adversary viewed on “ad hoc” basis).

In concluding thathe Brief Bank as a whol#does notvarrant work product protection
and withholding under Exemption 5, the Court looks to two key considerdiishsvhether
disclosure of the Brief Bankould reveal mental processes and strategy to adversaries in future
FOIA litigation involving the defendant; and, secotitg interrelated factor oWwhether theBrief
Bank “can fairly be said to have been prepared or obtained because of the prostigation i
In re Sealed Casd 46 F.3cat 885 (internal quotation marks omitted).

With respect to the first consideration, the Court focuses on the level of sglectivit
employed by the government attorney in compiling the Brief Bank. In undegtdkstask, the
Court is hindered bthe paucity of information provided by the defendant altioeiievel of
selectivity, if any, involved in the creation and maintenance of the Brief Bankdefardant
merely states that “specific cases” were selected “for inclusion in the brief bankek Baal.
26. There is no description of how many cases are included or over what period tfd¢ime;
criterig if any, used tcselectcasedor inclusion; or how often the Brief Bank is updated
accessed by usersndeed, what little information thatin be gleaned from the defendant’s
filings indicates that the Brief Bank is a “resource” for the attorney©QatFA. SeeDef.’s
Mem. Ex. A, ECF No. 12-2at 8 (citing the intranet web address as falling within the
“research_resources” section). Wy selective Brief Bank with few briefs contained in it

could hardly function as a “resource” for the EOUSA F@Hd Privacy Acstaff. Rather, tdoe
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as useful “a tool to aide others in” litigating FOIA cases, Def.’s Reply Mef).atd serve as an
effective resource, the Brief Bank would presumably corigefsin cases from every federal
circuit or districtandbe ascomprehensive as possibl&t the same timehe larger the
collection of cases in the Brief Bank and the more voluminous the nwhbeefs the more
difficult it would be to show that disclosure of this compilation would reveal angtefée
information aboutinylegal thought processes or strategies on the part of the defefxcenrd
Miller v. Holzmann 238 F.R.D. 30, 32D.D.C. 2006) (“the number of documents that were
scanned, approximately 20,000, is so large that it would be difficult to conceive of [the
defendant] gleaning plaintiffgrial strategysolely by virtue of plaintiffsdisclosingthe identity
of the documents); Wash Bancorporation v. Sajdl45 F.R.D. 274, 277 (D.D.C. 1992)
(attorney createthdexthatspanned four volumes and hundreds of pages in reference to
thousands of documents contained in 2,400 baaxde it virtually impossible to glean any
litigation strategy*

Even if the Brief Bank contained only a felwghly selective briefs, coverage by the
work product doctrine wouldtill be astretch. Thélegal theories” contained in the Brief
Bank’s selection are representativerdbrmation “that, een absent compelled disclosure . . .
will probably come to light during the caeof trial, if not before.” In re San Juan Plaza Hotel
Fire Litig., 859 F.2d at 1016. The Brief Bank is a resource to be used to craft pleadings that will
be filed in FOIA litigation around the countriseeVanek Decl. 17 Unlike witness interview
statements or other materials prepared by attorneys as part of an assearokgriic
potential claims or legal liability, which materials may never become puldidyriefs and cases

in the Brief Bank are, by definition, materials that have already been reve#heddourse of

* Both Miller andWashington Bancorporationere civil discovery cases not involving FOIA requests and the court
concluded that the documents requested in discagarstitutedact work producbecause they were created in
connection with specific litigation anglere subject to disosure due to the substantial need of the requesting party.
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FOIA litigation and “would probably be revealed in due s®ithrough repetition in filings in
other court casedn re San Juan Plaza Hotel Fire Litig859 F.2d at 1016. A Brief Bank that
“would likely remain inviolate in the bosom of the” EOUSA would hardly qualify as a
“resource” for attorneysld. Thus,the first consideration militates strongly against the
defendant’s argument that the Brief Bank as a whole is attorney work product.

With respect to the second consideration, the defendant does not argue that the Brief
Bank was compiled for any spdcitlaim or caséuthas madenly the conclusory statement
that the Brief Bankvas compiledin anticipation of future FOIA litigation.”Def.’s Reply Mem.
at 2. While the work product doctrine may shield documents from disclosure even when no
specific claim has yet arisesge In re Sealed Casb46 F.3d at 8855chiller v. NLRB964 F.2d
1205, 1208 (D.C. Cir. 1992elaney, Migdail & Young, Chartered v. IRR6 F.2d 124, 127
(D.C. Cir. 1987), as noted, the defendant must nonetheless show that bds=datare of the
documents at issue and the context in which thhene created, they “can fairly be said to have
been prepared or obtained because of the prospect of litigatiore”Sealed Casd 46 F.3d at
884 (internal quotations omitted). Ther6spect ofitigation” cannot be read over-broadly to be
so divorced from angpecific legaklaim suchthat it renders thifuindamental critean for
invocation of the work product doctrimeeaningless.

The defendant has not cited any particular litggator which the Brief Bank was
prepared; it merely states it is “a tool for use in anticipated FOIA litigation.” k/Beel. T 17.
Consideringthat“[e]ach fiscal year, agencies receive and process thousands of requests,” it goes
without saying thatite EOUSA’s FOIA staff will be involved in FOIA litigation in the future.
SeeFrequently Asked Questignsww.foia.gov/fag.html (last visited September 18, 201¥3t,

the mere inevitability ofthe defendant’s involvement in FOl®gation, for which theBrief
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Bank may be a useful tool, does not convert the Brief Bankpnutectedattorney workproduct.
Thenature ofthe contents othe Brief Bank consisting of publiclyiled cases and briefs
addressing the myriadsues thahavearisen in FOIA litigation, is necessarily general in order
serve as a resource to agency lawyers litigdf@tA casesThis verygenerahess not only
defeatsa finding that disclosure would reveal the thought processes of the attorneyirogthgil
Brief Bank, but alsalefeatsafinding that the compilation is sufficienttgthered to any
anticipated litigation SeeAm. Immigraton Council v. U.SDep’t of HomelandSec, 905 F.
Supp. 2d 206, 222 (D.D.C. 201®&)drk-product protection denied to agency attorney’s
PowerPoint slideshowsed to educate agency employees aadjuidications, noting that
“[w] hile those slidegwere]literally ‘in anticipation of litigation... they[did] not anticipate
litigation in the manner that the privilege requirssice the attorneys “wemot worrying about
litigation ensuing from anyparticular transactigh . . nor . . assembling information, sifting
through facts, preparing legal theories, or planning stratedthimagencyfasé but, rather the
“slidesconveyed] routine agency policiésvhich “happen to apply in agency litigatipn

The defendant’s withholding here raitbe specteof reading Exemption 5 “over-
broadly,” SafeCard Servs., Inc. v. SE926 F.2d 1197, 1203 (D.C. Cir. 199ayainstwhich the
D.C. Circuit warnedecause “if the agency were allowed ‘to withhold any document prepared
by any person in the government with a law degree simply because litigatiansonggday
occur, the policies of the FOIA would be largely defeate@é&nate of the Com. offi®, 823
F.2d at587 (D.C. Cir. 1987) (quotinGoastal State617 F.2d at 865).

Consequently, the Coumrtjects the defendant’s argument that the entire Biagkis
cloakedwith the protection of the attorney work-product doctrine iarsibject to withholding

under Exemption 5. Therefore, it is necessary to examine each component part ieff tBarir
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to determine if angomponent, taken individuallys properly exempt from disclosure as
attorney work-product.

C. The ComponentRecords In The Brief Bank

TheBrief Bank is made up of six componenigyich fall into two broadcategoriescourt

documents, which includselected filings from FOIA lawsuits,” “basic casaption

information,” “the author of the brief, the date it was filed, and . . . the specific compdribat
Department of Justice in which the author of the brief works,” and “supporting atemtarthat
formed the factual foundation of the brief,” Vanek Decl. 1 18-19, 21a@@ summary
documents, which includ&a brief summary of the issu@svolved” in a given case and “what
the author of the brief bank considered ‘key issuegd,'f{ 19-20. The discussion below
addresses whether each of these broad categories satisfy the twioesfolitinvocation of
Exemption 5.
1. Court Documents

As for the first categorycourt documentst is clear that such records are not “inter
agency or intra-agency memorandums” within the meaning of Exemptiah &t the court
documents in the Brief Bank were filed in “FOIA lawsuits filed around the coumtygth the
various United States District Courts and the Circuit Courts of Appeal.” VangdkDE8. The
courts are not an “agency” within the meaning of the FC&&e5 U.S.C. § 551(1)(B)
(“[Algency’ means each authority of the Government of théééhStates . . . but does not
include . . . the courts of the United States.”). Thus, by definition, any document filed in a
federalcourtis not an inter-agency or intra-agency memorandum because the destination of the
document is not an “agency3eelU.S.Dep’t of Justice v. Tax Analys#92 U.S. 136, 147-48,

155 (1989) (finding publicly available court decisions in possession of Federal agemcy

“agency records” for purposes of FOIA and were not subject to any exemptiondedtiently,
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Exemption 5 desnot apply to any of the court documents and they may not be withheld on this
statutory basisSee Klamath Wateb32 U.S. at 12 n.3 (“Because we conclude that the
documents do not meet this threshold condition, we need not reach step two of the Exemption 5
analysis and enquire whether the communications would normally be discoveratille in c
litigation.”).®
2. Summary Documents

The remaiing components records of the Brief Baark the summary documentBhis
categoy of documents, consisting tife summaries of casaadkey issuesn certain casesre
generated by a governmattorney and accessible in the Brief Bank onltheodefendant’s
personnel. Consequently, the summary documents meet the threshold condition for@pplicati
of Exemption 5 as being an “intra-agency memorandum.” Thus, the issue raiseseby the
summary documents is whether they are protected by the attorney work-mtocluicte.

The underlying policy rationale for the attorney work-product doctraraely, ensuring
an attorney has “a certain degree of privacy, free from unnecessaryimtoysopposing parties
and their counsel Mickman 329 U.S. at 510, must be consideredddressing what is a close
qguestion. Th&€ourt is mindful that thelefendant has a strong interesitgnlawyers not being
forced to “keep their thoughts to themselves, avoid communicating with other laatyers
hesitate to take noteslh re Sealed Casd 46 F.3d at 884At first blush the summaries of
cases and the identification of key issuesartain cases seemgdatisfy the descriptioset forth
in In re Sealed Cas@amely, thathey reflect the notes of a government attornégt, the cases

in this Circuithave made clear it is the strategy and thought processes of the attorreegsimggn

® Even if it were possible thaburtfilings were inter or intraagency memorardvithin the meaning of Exemption
5, any workproduct privilege would necessarily have been waived by the very adhgftfiem with the courtSee
Judicial Watch v. United States Postal SeP@7 F. Supp. 2d 252, 269 (D.D.C. 2004)]f'USPS attorneys
prepared these documents to respond to litigation, and had filed substantidtir materials with a court such that
they were publicly available, USPS would have waived the [ywookluct] privilege.”).
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the work-product that the doctrine seeks to proteeutidl summaesof the legal holdingsf
casas and the issuetheypresenin standalone documest untethered tany particular claim in
litigation, do not qualify for work product protection, even when the documents disgass
issues arising in agency litigatioiror instance, ilCoastal Stategshe Department of Energy
(“DOE”") invoked Exemption 5’s work-product protection to withhold memoranda D@&
regional attorneys regarding interpretations of regulations that had beerntedduegiency
auditorsneeding guidanctwithin the context of particular facts encountexgaile conducting

an audit of a firm.” 617 F.2d at 858. Thmajority of the memoranda at issue were not “formal”
interpretations of regulations nor binding on audit staff, but “neutral, objetafgses of
agency regulations,” resembling “question and answer guidelines which might berfamd i
agency manual.ld. at 863. The D.C. Circuit rejected DOE’s blanket assertion ofvtink-
product doctrine with respect to the documents, holding that the agency could assert work-
product protection only wherehad established that “a specific claim had arisen, was disputed
.. and was being discussed in the memorandud.at 866.

By contrast, inJudicial Watchv. U.S.Dep’t of Justicewhich the defendant cites
extensively, the documenas issuevere emailswritten by and/or to attorneys in relation to the
Boimcase or other litigation involving designatedeignterrorist organizations.Judicial
Watch 432 F.3d at 368. The documentgudlicial Watchwere specific in the strategy they
discussednamelywhether the Department of Justice should file an amicus brief in an existing
case and, if so, what the Department’s position shoul®&be.idat 36768, see also Cause of
Action v. FTC No. 12¢v-850, 2013 WL 4406875, at *17 (D.D.C. Aug. 19, 2013) (finding work

product exemption properly applied where agency showed that memoranda wereethbgpar

22



[a] paralegal under the direction of an attorney and in anticipation of litigspiecifically with
Plaintiff, over Plaintiff's FOIA requestand the agency’s responses to those requests.”).

Another judge on this Court has succinctly distilledgh&lancen this Circuit pertinent
to the analysis of when a document satisfies the prerequisite for work prodectiproof being
prepared in anticipation of litigation,asing tha

[t} he Circuit has drawn a line between neutral, objective seslgf agency

regulations and more pointed documents that recommend how to pfocdbed

with specific investigations or advise the agency of the types of legal ruipedle

likely to be mounted against a proposed program, potential defenses available to

the agency, and the likely outcomieutral, objective analysis i&e an agency

manual, fleshing out the meaning of the law, and thus is not prepared in

anticipation of litigation. More pointed advice, however, anticipates litigation.
Am. Immigration Council \Dep’t of Homeland Sec905 F. Supp. 2d 206, 221-222 (D.D.C.
2012)(internal quotation marks and citations omittese alsaJudicial Watch v. U.Dep't of
Homeland Sec926 F. Supp. 2d 121, 142-43 (D.D.C. 2013) (finding documents consisting of
“general standards” designed to “convey agency policies and instructi@ndinggthe exercise
of prosecutorial discretion” not covered by work-product doctrine because documentsoive
prepared in “anticipat[ion of] litigation in the way thrk-product doctrine demands”).

Applying this guidance to the summary documents contained in the Brief Bank
demonstrates that there not protecteldy the workproduct doctrine. Athe defadant
describes the summary documents, tmeyely summarizeriefsor cases anddy issues
identified in them.This description does not suggest that the summary documents reveal any
legal strategy or other caspecific legal considerations that might have implications for future
litigation if revealed to adversaridsstead, hese summary documents appear to be far more like

the “neutral, objective analyses” found to be unprotected by the work-product dattrine i

Coastal States617 F.2d at 863. They are akin to the “question and answer guidelines which
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might be found in an agency mantiadl., andare merely &tool” for the “EOUSA’s FOIA and
Privacy Act staff” to identify cases and briefs that might be similar to cadsies would
potentially arise in the futureVanek Decl. § 17 Theyaredecidedlynot like the withheld
documents at issue BchillerandDelaney TheSchille documents were veritable “how to”
manuals for building defenses and litigating cases under the Equal AccescoAcistnd
disclosed explicit agency strateg$ee Schiller964 F.2d at 1208The Delaneydocuments were
“memos advis[ing] the agency of the types of legal challenges likely to betedoagainst a
proposed program, potential defenses available to the agency, and the liketgealitbelaney
826 F.2d at 127. In bothchillerandDelaney the documents at issue provided advice to
agences or attorneys about how to conduct legal proceedingpecific anticipated claims
against federal agencie3he documents at issue here are merely summaries without the sort of
stepby-step advice provided in ti&chillerandDelaneydocuments.The simmay documents
do not contain “arguments” — those are presumably contained in the briefs whichbbshesta
above are already publicly filed Simply put, the Brief Bank is merely a catalog of publicly
available documentsith some neutral descripts of its contents, much like “an agency
manual, fleshing out the meaning of the statute it was authorized to enftitce.”

The defendant has utterly faileddostainits burden in asserting work-product protection
for the documents contained in the Brief Bank. This Court has previously found that a mere
“boilerplate statement that the document ‘contains comments and recommendetbtist it
was withheld ‘as an &irney work product’ because it ‘was prepared in anticipation of
litigation™ was insufficient to support a wosgroduct exemptionSee Nat'l Sec. Counselors v.
CIA, Nos. 11-443, 11-444, 11-445, 2013 WL 41116#46877-78 (D.D.C. Aug. 15, 2013)

(citations omittey Citizens ér Responsibility and Ethics in Washo. 11-1021, 2013 WL
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3835061, at *13 (D.D.C. July 25, 2013) (“the work-product prong of Exemptionutresghat
agencies make a goodfa[ic] effort to describe the nature of each individual document and the
particularcircumstances that make its use in litigation foreseeabhani);immigration Council
v. Dep’t of Homeland SedNo. 12-856, 2013 WL 3186061, at *17 (D.D.C. June 24, 2013). In
this case, the defendant has provided aolyclusory statements completelgufficient to allow
the Court to engage in the “attentive judicial review of agency exemption claimsihded by
the FOIA. See Senate of the Comof P.R, 823 F.2d at 587. Accordinglthe defendansbare
assertion of attorney work-product protection over the summary documents in thBdrkek
insufficient to justify withholding under Exemption .
V. CONCLUSION

For the foregoing reasons, the defendant has not carried its burden of showing that the
Brief Bank as a wholer its component recordseprotected by the attorney woegtoduct
doctrine and, consequently, withholding these records under Exemption 5 in response to the
plaintiff s FOIA request was improper.herefore the defendant’s motion for summary
judgmentis DENIED. The parties are directed to submit to the Court by October 1822013
joint status report that addresses the timeframe for making the Brief Banlkvelthe
plaintiff and any anticipatefiirtherproceedings in this case.

An appropriate Order accompanies this Memorandum Opinion.
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® The plaintiff also argues that the Brief Bank inios disclosed under the “adoption as agency policy” doctfee.
Pl’s Opp’'n at 411. It is unnecessary to address this argument since the Court resolvesiithg petian on an
alternative basis thalie only proffered rationale for withholding thei® Bank, namely, the attorney wepktoduct
doctrine, is inapplicable.
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