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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Millennium TGA, Inc.,
Petitioner,
V. Misc. Action No. 12mc-00150 (RLW)
Comcast Cable Communications LLC, Underlying civil action pending in
the U.S. District Court for the
Respondent. Southern District of Texas, No. 4:11-
cv-4501

MEMORANDUM OPINION

Before the Court is an appeal by Comcast Cable Communications LLC
(“Comcast”). Comcast appeals an Order by Magistrate Judge Alan Kayngrariart
and denying in part a Motion to Compel filed by Millennium TGA, Inc. (“Millemm’).
For the reasons set forth below, the Coadateghe Order by Magistrate Judge Kay and
denies the Motion to Compel. However, the Court exercises its discretion to allow
enforcement of the subpoena in a modified form.

I. Procedural History

This matter is before this Court after a rather circuitous journey. Without
belaboring all of the details, the relevant highlights of the odyssey are sizexiaelow.

Millennium initially filed a complaint in this judicial district on December 7,
2011, alleging one count of copyright infringement against 939 John Doe defendants.
Millennium TGA v. Does 1-938l0. 1:11ev-02176 (hereinafterMillennium TGAM).
The complant alleged that the Doe defendants used the BitTorrent protocol to illegally
download Millennium’s copyrighted work, “Shemale Yundenna Comes a 'Knocking!”

Plaintiff alleged that the actual names of the Doe defendants were unknown to the
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Plaintiff, andthat each of the Doe Defendants was known only by his or her Internet
Protocol address (“IP address”), which was discovered by observing the éRseddof
the computers that entered the “BitTorrent swarm” used to download Plaintiff’s
copyrighted movie without authorization. The case was randomly assigned to the
undersigned after its filing.

On December 16, 2012, merely nine days later, Millennium voluntarily dismissed
the action without explanation. As Comcast opines, a very likely explanation for
Millennium’s dismissat especially in light of Millennium’s subsequent actions that
the undersigned had previously imposed restrictions upon plaintiffs who had brought a
similar copyright infringement case, and Millennium therefore preferrétigate before
what it considered to be a more favorable forum. In that prior case, the undsk:isephe
that the applicable venue statute in copyright actions, 28 U.S.C. § 1400(a), dffective
requires every defendant to be a resident of the state of the judicial diserettivd case
is filed, and thus, there is no good cause to take expedited discovery related to possible
infringers who are not likely to be residents of the state in which that judistattis
located because those possible infringers cannot be prosecuted in that IBwdmgage,

Inc., v. Does 1-23,322, 799 F. Supp. 2d 34 (D.D.C. 2011). Mitlenium TGA |

complaint, the Plaintiff did not allege that any one specific Doe defendai¢ddasithe
District of Columbia, let alonthat all of the Doe defendants resided here.

On Deember 20, 2012, four days after dismissing the action it had filed in the
District of Columbia, Millenniunfiled acomplaint in the United Statesddict Court for
the Southern District of Texas, allagy copyright infringement of the same movie.

Millennium TGA, Inc. v. John Dpd:11¢v-4501VG (hereinafter Millennium TGAT").



However, inMillennium TGA 1] the complaint alleged copyright infringement against
only one Doe defendant, whose intern@itpcol (“IP”) address was allegedly traced to
the state of Texas using geolocation technology. Miilennium TGA licomplaint also
alleged a pendent civil conspiracy claim under state law, under the theory tbiaéthe
named Doe defendant had engagea @mnspiracy with 938 unknown “co-conspirators”
to unlawfully download Plaintiff's movie. The 939 IP addresses identifiédillannium
TGA Il, the Internet Service Provider (ISP) associated with each IP acasessl| as the
alleged date and time of the downloading activity for each IP address aathy ¢xe
same as iMillennium TGA |

Shortly after filingMillennium TGA 1] the Plaintiff sought leave to take expedited
discovery, and the court in the Southern District of Texas granted Plaintdtisn. See
Order Granting Plaintiff’'s Motion for Leave to Take Expedited Discowdifennium
TGA I, Feb. 9, 2012 [Dkt. No. 6]. Plaintiff subsequently served a subpoena upon
Comcast seeking the name, address, telephone number and email addréssDoe)o
who is allegedly linked to a Comcast subscriber, as well as for each Comcasbsubsc
who is linked to one of the 938 alleged “conspirators” associated with an IP address
from theMillennium TGA llcomplaint’ That subpoena issued from this court, the
District of the District of Columbia. Comcast objected to the subpoena, antfPlain
filed the instant petition in this court, seeking to compel Comcast to comply with the
subpoenaSeeMotion to Compel Compliance with Subpoena, March 7, 2012 [Dkt. No.

1]. For ease of reference, the Court will refer to this third mattetilesinium TGA il

1 Comcast is only one of several ISPs who allegedly provide Internet stervice
John Doe and the 938 alleged co-conspirators. Later filings indicate that 350 of the
alleged ceconspirators are linked to Comcast subscribers.
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When Plaintiff filedMillennium TGA Illin this court, our local rules required
Plaintiff to list all “related cases” on the civil cover sheet at the time of filBgeLocal
Rule 40.5(b)(2). Plaintiff listed only one related cad#iennium TGA lI(the pending
case in the Southern District of Texas) in the Notice of Related Case filethwitburt.
Because Plaintiff did not list the prior casedilin this district as a related case,
Millennium TGA lllwas randomly assigned, and it was given to Judge Huveligige
Huvelle referred the Motion to Compel to Magistrate Judge Kay, and Judge Kay issued
an order granting the motion in part and denying it in part. Memorandum Order,
Millennium TGA 1l [Dkt No. 15]. Comcast appealed the ruling to Judge Huvelle.

Due to Plaintiff’s earlier filed action in this couNl{{lennium TGA ), Comcast
filed a motion to reassign the case to the undersignedhwhdge Huvelle granted after
the appeal was filed. Memorandum Opinion and Oiélennium TGA Il [Dkt No.

20]. Judge Huvelle easily determined thBitennium TGA landMillennium TGA 1lI
were related cases under our local rijlegescribing Plaitiff’s actions as akin to “judge
shopping.” Id. at 3. This Court could not agree more.

Accordingly, this matter is now before the undersigned for resolution of the

appeal of the order of the Magistrate Judge. Thus, let us turn to the merits.

2 Sgnificantly, counsel failed to sign the Notice of Related Case, as requitbe b
Notice and by the federal rules. Dkt No. 2. Given the omission, perhaps this was not a
coincidental oversight.

3 Seelocal Rule 40.5(a)(4) (providintpat “cases whether criminal or civil,

including miscellaneous, shall be deemed related where a case is dismigsed, wi
prejudice or without, and a second case is filed involving the same parties and telat

the same subject matter.”).



ll. General Standards Governing the Motion to Compel
Deciding the instant motion to compel by Plaintiff is the functional equivalent of

deciding a motion to quash by ComcageeWatts v. S.E.C., 482 F.3d 501, 508 (D.C.

Cir. 2007) (describing challenge to agency’s refusal to comply with the subpotra a
same as a Rule 45 motion to quash by the agency). Rule 45 specifies that “the issuing
courtmustquash or modify a subpoena that . . . requires disclosure of privileged or other
protected matter, if no excepti@r waiver applies; . . . or subjects a person to undue
burden.” Fed. R. Civ. P. 45(c)(3)(A)(iii)-(iv) (emphasis added). The personiobjéat
production has a heavy burden to show that the subpoena should not be enforced.

Northrop Corp. v. McDonnell Douglas Corp., 751 F.2d 395, 403 (D.C. Cir. 1984).

The text of Rule 45 makes quite clear that parties and attorneys who issue
subpoenas have an affirmative duty to prevent undue burden or expense to the persons
subject to the subpoena:

A party or attoney responsible for issuing and serving a subpoena

must take reasonable steps to avoid imposing undue burden or expense on

a person subject to the subpoena. The issuing court must enforce this duty

and impose an appropriate sanction—which may include&rsings and

reasonable attorney's feesn a party or attorney who fails to comply.

Fed. R. Civ. P. 45(c)(1).

Accordingly, our circuit court has admonished district courts to be “generally
sensitive to the costs imposed on third parties” when considering a motion to compel (or
guash) pursuant to Rule 45, reminding us to consider “whether the discovery sought is

‘obtainable from some other source that is more convenient, less burdensome, or less

expensive.” Watts 482 F.3d at 508 (quoting Fed. R. Civ. P. 26(b)(2)(C)(i)). Thus, courts



have the discretion to limit discovery to prevent undue expense to third parties, even if
the discovery sought is within the permissible scope of Rule 45 and Ru&eeBerbert
v. Landq 441 U.S. 153, 177, (1979) (noting that “the discovery provisions, like all of the
Federal Rules of Civil Procedure, are subject to the injunction of Rule 1 that they “be
construed to secure the just, speedy, and inexpensive determination of everyaact
that “ the district courtshould not neglect their power to restrict discovery where ‘justice
requires [protection for] a party or person from . . . undue burden or expense . . ..")
(quoting the 1970 Advisory Committee Notes to Fed. R. Civ. P. 26).

Just as it is improper under Rule 45 to subject non-parties to undue expense, it is
also improper to subject non-parties to the undue inconvenience of litigating in a distant
forum. A classic example of such an “abuse of subpoena” is described by a case cited

approvingly in the Advisory Committee Notes to Rule &&eBoard of Ed. v.

Farmingdale Classroom Teach. As843 N.E.2d 278 (N.Y. 1975) (cited in the 1991

Advisory Committee Notes to Fed. R. Civ. P. 45) Fémmingdalethe court held that

abuse of process occurs when ayaranipulates the circumstances to serve process in

an inconvenient forum for the persons who must respond, even if it is technically legal to
proceed in that forum, because “such trickery and cunning [is] ‘degrading to an honorable
profession, and well calculated to bring the administration of justice into repnodch a

contempt. . . .””Id. at 282 (quotinddishaw v. Wadleigh 44 N.Y.S. 207, 209 (3d Dep't.

1897))* For these reasonsyocircuit court has held that “nonparty witness territorial

4 Furthermorea motion to quash may be justified where the subpoena is a
transparent attempt to circumvent the I&ee e.q, Laker Airways Ltd. v. Pan American
World Airways 607 F. Supp. 324, 326-27 (S.D.N.Y. 1985) (quashing subpoena served in
New York, but seekingocuments located in the United Kingdom, in a clear attempt to
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convenience” is a valid factor to consider on a motion for a protective order in connecti

with a Rule 45 subpoendn re Sealed Casé&41 F.3d 337, 343 (D.C. Cir. 1998).

lll. Application of Standards to Millennium's Subpoena

Millennium has served a subpoena upon Comcast to obtain the name, address,
telephone number and email address for the Comcast subscriber whose IP address is
associated with John Doe, the only defendant identified iMilhennium TGA I
complaint. Millennium states that it needs this identdyimformation so that it can
name that subscriber as a defendant in the lawsuit. In addition, Millennium seeks
identifying information for each of the 350 Comcast subscribers who is among the 938
alleged “ceconspirators” associated with an IP address fiieeMillennium TGA
complaint. Millennium states that these individuals are potentially “joint tortfeameds”
that it needs to know their identities so that it can investigate the alleged consapilacy
potentially add those individuals as defendants irMilennium TGA licomplaint.
Comcast objected to the subpoena, arguing, among other things, inconvenience of the
forum, inadequate time for compliance, inadequate assurance of payment, improper
joinder of the prospective Dakefendants, and lack of personal jurisdiction over the
prospective Doéefendants. Millennium responded that Comcast was given adequate
time and compensation for compliance, that Comcast had no standing to raise joinder or
personal jurisdiction objections on behalf of the current and prospective Doe dedendant
and thatfurthermore, any such objections were premature. Magistrate Judgeéay ag
that the joinder and personal jurisdiction objections were premature and overroked al

Comcast's other objections, except wehpect to inadequate time for compliance.

circumvent the requirements of the Hague Convention on Taking of Evidence Abroad in
Civil or Commercial Matters).



As set forth above, the Plaintiff in this case had an affirmative duty to “take
reasonable steps to avoid imposing undue burden or expense on [the] person[s] subject to
the subpoena. . ..” Fed. R. Civ. P. 45(c)(1). Accordingly, preventing undue burden
resulting from “nonparty territorial inconvenience” is a factor that is redup be

considered by the district courin re Sealed Casé41 F.3d at 343. Indeed, the burden

and inconvenience not just to Corataut also to the thirdarty Comcast subscribers, is

a relevant consideration, since those subscribers have a privacy interestfiorthation
sought by Millennium. The district court has an obligation to allow third parties to be
heard when theirrvacy or other rights may be affected by enforcement of the subpoena.

Seee.q, In re Subpoena Duces Tecum Issued to Commodity Futures Trading Com'n, 439

F.3d 740, 742-49 (D.C. Cir. 2006) (court considered privilege objections of WD Energy,
whose documents were in possession of the government, even though the subpoena was
served upon the government, not WD Energy, and even though the government
interposed no objection with respect to the production of WD Energy's documents);

Boeing Airplane Co. v. Coggesll, 280 F.2d 654, 662 (D.C. Cir. 1960) (district court was

required to conduct further proceedings as necessary to protect the rigbtsrag's
competitors, even though they were not before the court, because proprietanaiiior
belonging to those competitors could potentially be disclosed in response to the
subpoena).

Comcast pointed out in its opposition to the Motion to Compel that of the 351
Comcast subscribers whose personal identifying information is sought, onlyahice
in the Distri¢ of Columbia. [Dkt No. 7 at 2]. The Plaintiff has not directly responded to

Comcast's arguments about the inconvenience of this forum for issuing a subpoena



affecting the rights of neparties residing outside of the District of Columbia; instead,
Plaintiff has simply made the vague assertion that it brings lawsuits whereal@ten
“are likely to be located.[Dkt. No. 11 at 7-8]. There is no rhyme or reason as to why
the rights of all the 351 subscribers should be heard and adjudicated in the &fistric
Columbia. The complaint alleges that Plaintiff is organized under the laws $ffateeof
Hawaii (with its principal place of business in Los Angeles) and that thenantgd Doe
defendant resides in Texas. 348 of the 351 Comcast subscriberspshsiseal
identifying information is sought — including the only defendardside somewhere
other than the District of Columbia. Thus, there is nothing in the record showing why
this forum was appropriate to issue a subpoena for personal identifiongation for
all 351 Comcast subscribers. Engaging in “one stop shopping” in the District of
Columbia for the personal identifying information for all Comcast subscribaydom
convenient, for whatever reason, to the Plaintiff. Nonetheless, this approach hardly
demonstrates compliance with the Plaintiff's affirmative duty pursuant to Rudetdke
“reasonable steps” to avoid undue burden and territorial inconvenience to the 348 (among
the 351 total) subscribers residing outside of the District of Columbia. The cawt bel
following Plaintiff's lead, also gave inadequate consideration to the issiompérty
burden and territorial inconvenience, an error of law requiring reve$eaked. R. Civ.
P. 72(a); Local Rule 72.2(c).

The anomalies in the present circumstances are many. The only defendant, John
Doe, resides in Texas; yet he or she will have to file and litigate anytiobgm the
District of Columbia. Experience has shown that many of the subscribers@aestays

without legal bakground, and that most will not have counsel and will therefore appear



in propria persona Given that, it is very important that these subscribers are not subject
to litigating in an arbitrarilyselected forum that is hundreds, or even thousands, of miles
away from their residences. Forcing the Comcast subscribers to litigateldjeetions
in a distant forum is completely unnecessary, since the Plaintiff can ssensp@ena
upon Comcast in any judicial district where Comcast subscribers reside.

Thesituation is even more burdensome for the nonparty subscribers because of an
error committed by the Plaintiff. The order granting expedited discowvetained
language, which was proposed and drafted by the Plaintiff, stating that {shdrs
shall have thirty (30) days from the date of notice of the subpoena upon them to file any
motionsin this Courtto contest the subpoena. If the thirty-day period lapses without a
contest, the ISP will have ten (10) day [sic] thereafter to produce the inionnrat
response to the subpoena to Plaintifi&éeOrder Granting Plaintiff’s Motion for Leave
to Take Expedited Discovery at Millennium TGA 1] Feb. 9, 2012 [Dkt. No. 6]
(emphasis added). Thus, the discovery order from the Texas court purporteenmset
and conditions for compliance witimafuturesubpoenaand it even specified that
objections were required to be filed in Texas, rather than with the court frazh any
subpoena issued. The order has caused considerable confusion, as over a dozen ISP
subscribers have followed the mandate of the Order and filed letters, objectdisism
for protective orders and motions to quash in the Texas c8adMillennium TGA 1|

Dkt Nos. 10, 12, 14, 15, 17, 20, 22, 27, 31, 32, 33, 35, 36, 38, 40lM4dlition, many

5 One such objection attached a letter from Comcast to the ISP subscriber, in
which Comcast advises the subscriber that if s/he intends to object, then s/hkemust f
“something with both the Southern District of Texas and the District of Columbia. . . .”
Millennium TGA 1| Dkt No. 15. This is an understandable directive from Comcast, given
the language in the Texas order anddperation of Rule 45.
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of the affected Comcast subscribers have filed objections in this Court. Thus, the
Plaintiffs have created a situation where motions to quash are being fileal in tw
jurisdictions simultaneously, effectively doubling the burden on the nonparty
subscriber$. This doubly burdensome situation is also improper, because it is well
settled that “only the issuing court has the power to act on its subpoena® "Sealed
Case 141 F.3cat 341 (analyzing the language and context of Rule 45, releaarlaw

and the Adviery Committee Notes to Rule 4% cordIn re Digital EQuipment Corp.,

949 F.2d 228, 231 {B Cir. 1991) (district court where underlying action was pending did
not have jurisdiction to rule on objections made to deposition subpoenas obtained from
district court in another district). Despite the confusion and multiple objectiodsfile
Comcast subscribers in the Texas court, it appears that the Plaintiff hasoretttat to
correct the erroneous language (that it proposed) in the Texas discovery oal@ourh
fails to see how Plaintiff's careless action (and inaction) are consistentsvaffirmative
obligation to to take “reasonable steps” to avoid undue burden and territorial
inconvenience to the persons affected by the subpoena.

Based on this record, this Court would be justified in denying the Motion to
Compel in its entirety based on the undue burden and territorial inconvenience to the
Comcast subscribers (at least until the erroneous Texas discovery order endus®sn
it has caused has been corrected). However, the Court is mindful of the effornidezkpe
to date by Plaintiff, as well as Plaintiff's need and desire to prosecupotantially
viable claims of copyright infringement and will therefore exeritgsdiscretion to

enforce the subpoena in a modified form.

6 Indeed, the Texas court has ruled upon (by denying) at least two such motions to
guash. SeeMillennium TGA I| Dkt Nos. 16, 30.
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The Court will deny the request for identifying information for the Comcast
subscribers. As to Doe, the only named defendant, he or she is linked to a Comcast
subscriber who resides in Texasis unduly burdensome to force that subscriber to
travel over 1000 miles to the District of Columbia to protect his or her rights,partyc
when the case is pending in Texas and Comcast can be served with a subpoena in Texas.

As to the 350 Comcast subscribers who are linked to alleged “co-conspirators” of
Doe, the Court also denies the request for identifying information as unduly burdensome.
The Fourth Circuit, joining other courts, has recently held that a state lawangpiracy

claim is peempted by the federal Copyright Adtire Endg & Distrib’n, LLC v.

Shandong Linglong Rubber Co., Nos. 10-2271, 10-2273, 10-2822, WL 2036971

*15 (4th Cir. June 6, 2012accordGary Friedrich Enters., LLC v. Marvel Enters., Inc.

713 F. Supp. 2d 215, 229 (S.D.N.Y. 2010); Tegg Corp. v. Beckstrom Elec. Co., 650 F.

Supp. 2d 413, 423-428 (W.D. Pa. 20@8igher Gear Group, Inc. v. Rockenbach

Chevrolet Sales, Inc223 F. Supp. 2d 953, 960 (N.D. Ill. 2002); Hoey v. Dexel Sys.

Corp., 716 F. Supp. 222, 224 (E.D. Va. 1989) ; Aqua Bay Concepts Inc. v. Grosse Point

Board of Realtors24 U.S.P.Q.2d 1372, 1376 (E.D. Mich. 1992galsoPacific Century

International, Ltd. vDoes1-37, --- F.Supp.2d---, 2012 WL 1072312 *4 (N.D. lll. May

21, 2012) (ruling that plaintiffs in BitTorrent copyright infringement action hadamut
could not, plausibly plead facts establishing an agreement, a required elememiof the
conspiracy claim).If the civil conspiracy claim is invalid, there is no good cause for
discovery related to the alleged-conspirators. As our circuit court has explained, “[t]he
federal courts are not fretanding investigative bodies whose coercive power may be

brought to bear at will in demanding documents from others. Rather, the discover
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devices in federal court stand availablédailitate the resolution of actions cognizable in

federal court” Houston Business Journal, Inc. v. Office of Comptroller of Currency,

U.S. Dept. of Treasury, 86 F.3d 1208, 1213 (D.C. Cir. 1996) (empiutsési}; seealso

Nu Image 799 F. Supp. 2d at 36-37.

The burden to nonparty subscribers should not be ignored merely due to the fact
that IP addresses associated with copyright infringement has alldxgeaatiylinked to
their Internet accoust As one court recently observed, “although the complaints state
that IP addresses are assigned to 'devices' and thus by discovenntivideal
associated with that IP address will reveal 'defendants' true identitys timskely to be
the case. Most, if not albf the IP addresses will actually reflect a wireless router or

other networking device, meaning that while the ISPs will provide the name of its

7 As to any potential Doe defendants linked to Comcast subscribers residing
outside of Texas, it is also unlikely that Plaintiff can prosecute a copymigingement
claim against them in thdillennium TGA lllawsuit. The Fifth Circuit has held that the
copyright venue statute is a “spdaianue statute,” and thus a copyright case “may be
brought only in the district where the defendant ‘resides or may be found.” Time, Inc
Manning, 366 F.2d 690, 696 (5th Cir. 1966) (quoting 28 U.S.C. § 1400(ayddition,

the Fifth Circuit has Hd that a Texas federal court does not have personal jurisdiction
over a copyright infringement case solely because the alleged infringerrtadtsavith
Texas, where “the merits of the copyright question” had no relationship w#s Tdam

v. La Cienga Music Co., 4 F.3d 413, 416 (5th Cir.19%3)ealso Healix Infusion

Therapy, Inc. v. HHI Infusion Services, No. H-09-3440, 2010 WL 2277389, *4 (S.D. Tex.
June 3, 2010) (personal jurisdiction was lacking in Texas where there was no showing
that the defendant directed any specific acts towards Texatg)n Tapes v. WeaveNo.
3:05CV-1693-H, 2005 WL 3199706, at *3 (N.D. Tex. Nov. 23, 2005) (“absent other
factors, an individual is not made subject to personal jurisdiction in the NorthenetDist
of Texas for alleged copyright infringement by virtue of an eBay auction transaction
conducted with a Dallas resident)CW Automotive Corp. v. Restivo Enterprises, No.
SA-04-CA-0361-XR, 2004 WL 2203440, at *7 (W.D. Tex. Sept. 24, 2004) (no personal
jurisdiction in copyright infringement action brought in Texas merely because plaintiff
was a Texas corporation and defendant, a California corporation, allegedg copi
photographs and text from plaintiff’'s websjt€gefton v. Jew, 201 F. Supp. 2d 730, 742-
44 (W.D. Tex. 2001) (no personal jurisdiction over California resident in copyright
infringement case merely because Plaintiff resided in Texas and the allegegement
inflicted financial harm upon a Texas resident).
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subscriber, the alleged infringer could be the subscriber, a member of hisamhgrdn

employee, invite, neighbor or interloper.In re BitTorrent Adult Film Copyright

Infringement CasedNos. 113995, 12-1147, 12-1150, 12-1154, 2012 WL 1570765 * 4-5

(E.D.N.Y. May 1, 2012fand cases cited therein). Plaintiff's counsel in the preceding
case(who do not represent the Plaintiff in this actioohceded tha substantial
percentage of the Internet subscribers linked to the IP addresses usddrireBit
downloading are not actually liable for copyright infringemedt.

The burden to nonparty subscribers is also due serious consideration because of
what i likely to transpire once Plaintiff's counsel obtains the identifying informafio
the subscribers. A complaint recently filed in the Northern District bfdaia
describes and attaches actual correspondence that was allegedly sent by counsel
repregnting the Plaintiff in the matter before this Cou8eeComplaint[Dkt. No. 1],

Abrahams v. Hard Drive Productions, Indo. 3:12-1006 (N.D. Cal. filed Feb. 28,

2012). The Court has reviewed the pleadings in that matter and takes judicial notice of
their contents. In thAbrahamamatter, the present counsel sent the subscriber a

settlement demand letter for $3400 and an unsigned memorandum containing a purported
legal analysis of why asserting certain defenses to the copyright infemgection

would be futile® Id. at Exhs. A & B. The subscriber was also sent a “document hold”

letter demanding that he not delete any Internet history, files or emails corhputer,

that he not delete, install or update any software program on his computerearidatyv

8 The purported legal analysis is incogipland slanted, to say the leatite
memo essentially asserts that an Internet subscriber has a duty to kmywrdfiaging
activity that passes through her Internet router, and that anything teskfig
blindness” that subjects the subscriber to liability for contributory copyright
infringement, a rather dubious proposition.
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he not delete any voicemail messages or data on his cell phones or Personal Digital
Assistant devicesld. at Ex.D. Plaintiff’'s counsel even warned of sanctions and civil
liability if spoliation were to occurld. The potential burden of suahdata preservation
demand takes greater significance when the record in this case indicates thayéhng |
representingdlaintiff in this case&eommonly bring these BitTorrent copyright actions,
seek identifying information, keep the case pending for several months, and then never
prosecute the lawsuit against those subscribers who do not settle with tf2kn No. 7
at 1516]. Given the intimidating tactics and oppressive demands made by Plaintiff's
counsel in other cases, it is particularly appropriate to redjoe Plaintiff to proceed
according to the federal rules and only allow discovery related to validscthahcan
and actually will be prosecuted in the federal court where the claims have been filed.
Nonetheless, the Court is sympathetic to Pldistifesire to learn the location of
potential infringers of its copyrighted material in an efficient fashion, asdCtburt
seeks to facilitate those efforts in a manner permissible under the fediesal @omcast
has done a preliminary analysis thatb#ishes the location of each of the 351 IP
addresses of Comcast subscribers identified in the subpoena. [Dkt No. Thu§]

Comcast has the ability to, without undue burden, verify the preliminary analysis and

9 Based on the reports of unduly burdensome actions and harassing
communications from some lawyers prosecuting these cases, courts have esmetim
imposed protective orders and regulated the communicationsntéthetsubscribers
whose personal identifying information is sought in these BitTorrent copyggbhs.
See e.g.Digital Sin, Inc. v. Does 1-27, 2012 WL 2036035 (S.D.N.Y. June 6, 2012)
(refusing disclosure of email addresses and telephone numbers, and requiringaspekci
detailed disclosures to subscribers advising them of their rights and how totobjec
disclosure of their identifying information to the plaintifijalibu Media, LLC v. Does
1-5, 2012 WL 2001968 (S.D.N.Y. June 1, 2012) (refusing disclosure of telephone
numbers of subscribers due to potential for harassing phone calls from plaintiff's
counsel).
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provide the city and state of residence for the subscriber associated with decB%if
requested IP addresses. This information can be turned over to the Plaintiff without
providing notice to the subscribers, since providing the city and state, without snore, i
not providing personally identifying information as to any subscriBee47 U.S.C. 8§
551(a)(2) (“personally identifiable information” pursuant to the Cabledaet not

include information that “does not identify particular persorsggalso Scofield v.

Telecable of Overland Rarinc., 973 F.2d 874, 876 n2. (10th Cir. 1992) (construing

statute). The Plaintiff can then bring an action against the John Does linked to each of
those 351 Comcast subscribers in each of the judicial districts where they nedide, a
Plaintiff can therserve a subpoena upon Comcast to obtain the identifying information
for any subscriber in each of the judicial districts where the subscribeats (esiich is

also where any action against any Doe defendant linked to any particulartsrbscr

would be pending). Such a procedure complies with the admonition of our circuit court
to consider “whether the discovery sought is ‘obtainable from some other sourise that
more convenient, less burdensome, or less expensiwatts 482 F.3d at 508 (quoting
Fed.R. Civ. P. 26(b)(2)(C)(i)).

This relief is appropriate because the federal courts, and its subpoena pawer, a
not to be used to gather information that is only relevant to invalid claims, for that is
tantamount to a fishing expedition. Nor is it appropriate to employ the subpoena power
of the federal courts to unduly burden nonparties with the expense and obligation of
protecting their rights in a forum that is arbitrarily chosen and decidedipweaient.

For the foregoing reasoridjllennium’s Motion to Compel is denied. It is hereby

ordered thaby no later than thirty (30) days from the issuance of this Opinion, Comcast
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shallprovide the city and state of residencetfasubscriber associated with each of the
351 IP addresses requested in Millennium’s subpoena. It is further ordered thasComc
preserve any data related to the 351 IP addréssagperiod of at least 180 days from
date of this Opinion in case Plaintiff seeks to serve a subsequent subpoena.

An order accompanies this Memorandum.

Digitally signed by Judge Robert L.
Wilkins

SO ORDERED. %" 1: DN: cn=Judge Robert L. Wilkins,
Date: June 25, 2012 : J ool fomer ki,
A AN = 4 email=RW@dc.uscourt.gov, c=US
> Date: 2012.06.25 18:22:44 -04'00'

ROBERT L.WILKINS
United States District Judge
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