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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICAet al,

Petitioners,
Miscellaneous Action No. 12-481 (BAH)
V.
Judge Beryl A. Howell
ISS MARINE SERVICES, INC.,

Respondent.

MEMORANDUM OPINION

The petitioners Uned States of America and United States Department of Defense
(collectively, “the Government®ring thisPetition against the respondent ISS Marine Services,
Inc. (“ISS Marine”) to enforce the respondent’s compliance with an administsatdmena
duces tecunssued by the Inspector General of the U.S. Department of Defense on March 28,
2011 (the “Subpoena”). In particular, the petitioners ask the Court to require the respondent
produce the contents of a March 2008 internal audit report (the “AupdrRe The primary
guestion presented by the Governmengst®n is whethethe Audit Reportenjoys the
protectionof either the attorneglient privilege or the worproduct doctriné.

l. BACKGROUND

ISS Marine is a United States affiliate of Inchcapepimg Services Holdings, Ltd.
(“Inchcape”), which is @ompany incorporated in the United Kingdo®eeDecl. of Simon
Tory (“Tory Decl.”) 12, ECF No. 4-1; Pet. for Enforcement of Inspector General Subpoena & to

Compel Produc. of Audit Report & Related. R¥etition”) 16, ECF No. 1.ISS Marine

! The respondent has requested a hearing on this nsa#&CF No. 19, at 6, a request which the Court derfiese
LCvR 7(f) (“A party may in a motiolr opposition request an oral hearing, but its allowance shall be within the
discretion of the court.”). The extensive briefing and exhibits presbgtéte parties provide a sufficient record for
resolution of the GovernmentRetition and the related ation to seal.
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“contracts with the [Department of Defense], through the U.S. Navy, to provide ship hugpandi
and other port services and goods to the Navy, Coast Guard, and other Government-owned
ships.” Petition 16.

A. The Audit Report

One of the places where Inchcape contracted to prousleainding services to the U.S.
Governmentvasin theMiddle East. See generallfPetition Ex. 1, ECF No. 1-2n December
2007, two Inchcape employees traveled to Dubai and Bahrain to attend a corpokatepor
and to inspect Inchcape facilitieSeeDecl. of Larry Cosgriff (“Cosgriff Decl.”) ¢, ECF No.
16. During this trip, the Inchcape employees reported “a variety of practaemtihcape was
engaging in” that raised concern about “potential liability for fraudulent coridictty 5. In
response, Larry Cosgrifiyho wasthen Senior Vice-President of Government Senices
Inchcape brought the allegations to the attentioragfartner athe Washington, D.C. law firm
Arnold & Porter, LLC (“A&P”) , with whom Inchcape regularly consulteld. 16-7.

The A&P partner subsequently spoke directly to the two employees who reported on the
guestionable Inchcape practicek,{ 7, and to the CEO of Inchcape, Claus Hyldagdef] 8. On
January 21, 2008, AR sent a chft engagement letter @osgriff andHyldager, proposing the
retention of A&P to conduct an internal investigati@ee id. Thereafter, Cosgriff, Hyldager,
and Simon Tory, the Group Company Secretary for Inchcape’s subsidiary ISS Gidungsi
Limited (“ISS Group”), met to discuss the draft engagement leliieff 9. According to
Cosgriff, Hyldager “expressed dismay, both orally and in writing, that [@fdwad involved

counsel in th[e] matter,” and tloHyldager andTory “rejected [Cosgriff's] recommendation that

2 As described by the Government, “husbanding services” are “support astitbogervices” provided to ships,
such as “providing pierside and anchorage services, obtaining subsigtens, passing ship’s orders, providing
interpreter services, providing limited force protection serviceangmg for trash and human waste removal,
providing potable water, procuring tug and shore services, arrargitigefprocurement of other supplies and
services, and providing general assistance.'mMaf P. & A. in Supp. Pet. for Enforcement of Inspector General
Subpoena & to Compel Produc. of Audit Report & Related Rs. (“Pet'rs’ Maah3)4, ECF No. 11.
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[Inchcape] retain A&Ro conduct an investigationfd. 119-10. Instead, Cosgriff states that
Hyldager informed him “that [Hyldager], Mr. Tognd the Inchcape Board of Directors had
decided that Mr. Tory would institute an internal audit of Inchcape’s billing asmliating
practices” and that “Inchcape’s Board of Directors would utilize the audinfysdo determine
how it would proceed in addressing the mattéd.”{ 11. Since “the internal audit @uld be
carried out by Inchcape internal auditor Bharat Khadalia, under the direction ©oMy”
Cosgriff states that he cautioned Hyldager and Tioay “the investigation itself and its findings
would not be protected by attorney client privilegay he asserts “[b]Joth men stated that they
understoodhat fact.” Id. 11111-12. According to Cosgriff, A&P sent a second draft
engagement letter to Hyldager on January 29, 2008, which “stated that A&P would support the
investigation for purposes of advising Inchcape of its legal obligations, [but] tagemgnt
letter did not provide for any role by A&P in the conduct of the investigatitth.Y 13.
Ultimately, it was Cosgriff's understanding that “Messrs. Hyldager and Tory undert@ok thi
internal audit to obtain information to enable Messrs. Hyldager and Tory, thepechadit
committee and the Inchcape Board of Directors to make a business decisiorhasftotiver
action, if any, Inchcape would take to addrabg’ allegations raised by the twachcape
employees Id. | 15.

Tory, however, recalls these events somewhat differently. He stateS$ha@roup
“engaged [A&P] to provide legal advice with respect to concerns about allegdidgsaf one
of its associate companies in the Persian &agjfon,” and that A&P not only recommended
conducting an internal investigation but also “prepared a list of documents ng¢essare
fully assess the issues identified” and “prepared a legal memorandum . . . gingtlhe

potential criminal and civiliability implicated by the activities as reported.” Tory DecB.q



Furthermore, Tory states that, after reviewing A&P’s memorandum and rezufations,
Hyldager “instructed [Tory] to pursue the internal investigation . . . in consultatth outside
counsel and using the legal and investigation guidanceAR#t])[had provided.”Id. 4. Tory
asserts that “[o]ur purpose was to obtain the facts [A&P] indicated it needed tdeptioei
company with legal advice.Td.

The internal investigation wasrductedver the next few weeksy Bharat Khadalia,
“an internal auditor'at Inchcapewho prepared draft report of his findingshat was completed
on March 5, 2008ld. 115-6. The Audit Report was marked “Confidential,” Tory Decl. § 6, but
was not marked as privileged, Cosgriff Decl. | Adter thedraft of the Audit Rport was
complete, Khadalia sent it to Kager and Tory.Seeid.; Tory Decl. ] 5-6. fer reviewing
the draft report, “Hyldager decided to follow up directly with some of theesges to ensure
that the informatiomprovided to [A&P] was completeyhich took “approximately two
additional months."Tory Decl.§ 7. Then, on May 6, 2008, Hyldager sent the final version of
the Audit Reportzia email to A&P, Cosgriff, and Tory and described the report as “our internal
auditor[’]s report.” SeeCosgriff Decl. 16; Tory Decl. §8; see alsd”etition Ex. 10, ECF No. 1-
11. Tory asserts that Hyldager sent the Aud#prt to A&P “for its review and furthe
assessment,” as an attachment te-arail “marked‘Attorney Client Privileged’ becausee
weresending it to the law firm for legal advice.” Tory DecB.{ Several months later, on
October 25, 2008, Cosgriff forwarded Hyldagersai, with the Audit Report attachedo
Noah Rudolptwho was the Chief Operating Officer for Inchcape’s Government Services
Division. Cosgriff 17 Petition Ex. 10

B. Government Investigation and Subpoena

Somdime after the Audit Bport was completed, the Government began “investigating

whether Inchcape elnged the Navy more than the amounts permissible under its contracts and
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whether Inchcape failed to make required reconciliation payments to the ddamdunts
overbilled on an interim basis.” Petrs’ Mem. at 4. The Government informed jmekca
coungl of this investigatiomy letter dated®Geptember 2, 201GeePetition Ex. 11, ECF No. 1-
12. As a part of that investigation, the Office of the Inspector General oktrerthent of
Defense issued a subpoena to ISS MatetedMarch 28, 2011, which sought the production of
several categories of documentsluding “[a]ll documents concerning any audit, study, or
investigation of ISS regarding goods provided or services performed” undeapethcontracts
with the U.S. Governmerit.Petition Ex. 2, at 10. The Subpoena listed the return date for the
documents as May 20, 2011 at 10 A.M., and it instructed ISS Marine that “[i]f a claim of
privilege is asserted in response to any document requested by this subpgenisare directed
to provide a privilege log wherein you identify..the specific privilege being assertedd:. at
1,5.

ISS Marine and the Government agreed that ISS Marine would produce any non-
privileged hardcopydocuments on a rolling basis, starting May 20, 2084eResp’t'sOpp’n
to Pet. for Enforcement of Inspector General Subpoena & to Compel Produc. of Audit&epor
Related Rs. (“Resp’t’'s Opp’'n”) at 3, ECF No.s&e also idEx. 1, at 1, ECF No. 2-(“As
discussed with [government counsel], we will produce non-privilégsponsive materials on a
rolling basis.”). ISS Marine completed its production of non-privileged, hard-copy do@aiment
on July 29, 2011SeeResp’t’'s Opp’n at 3see alsad. Ex. 3 at 1, ECF No. 4-31SS Marine and
the Government als@greed that elctronic document collection and search would commence

after they had mutually agreed on a search protocol.” Resp’'t's Opp’'n at 4.

% For purposes of the subpoena, the term “ISS” referred to ISS Marine aswethcape arits other subsidiaries
around the world SeePetition Ex. 2, at 3, ECF No-4



At a meeting on June 9, 2011—while the production of non-privileged,dugryl-
documents was still ongoing—counsel for ISS Marine and the Government met t@ thscus
production, and counsel for ISS Marine stated in that meeting that “all respandivg
including the March 2008 audit report, were prepared at the request of counsel, and thus,
appeared to assert that such documents were subject to both atteneprivilege and
protection asittorney workproduct.” Petition Ex. 3, at 1. The Government, meanwhile, had
previously obtained a copy of the Audit Report from an unnamed sobstiion Y16;see also
Pet'rs’ Mem. at 5; Petition Ex. 3, at2. After the June 9, 201teeting the Government
“segregated and sealed all praistained copies of the March 2008 audit report” and “wrote a
July 6, 2011, letter to ISS counsel to inform ISS of the Government’s prlectioh and review
of the audit report.”Petition] 21. ISS Marine responded to the Government’s July 6, 2011,
letterin a letter of itsowndatedDecember 1, 2011, which summarized ISS Marine’s position
that theAudit Report was privileged and that I8&rine had invoked its privilege in a timely
fashion. SeeResp’t's Opp’'nEx. 4, ECF No. 4-4.

The parties remain at an impasdmut the production of the Audit Reports Aresult
the Government filed theefition in this miscellaneous action on Septemhl, 2012, asking the
Court to order ISS Marine to produce the Audit Report (and any adbeuiments and materials
related to thaauditreport within[ISS Marine’$ possession, custody, and control”), and to allow
the Government to “use and review a previously obtained copy of that report.” Pet8ibn a

For the reasons discussed below, the Court grants the Governneitits P

* Briefing on the GovernmentRetition and subsequent request to unseal this action was completed onbidpge
2012.



Il. LEGAL STANDARD

A *court’s role in a proceeding to enforce an administrative subpiseaatrictly limited
one.” Resoltion Trust Corp. v. Frate$1 F.3d 962, 964 (D.C. Cir. 1995) (quotiRgC v.

Texaco, InG.555 F.2d 862, 871-72 (D.C. Cir. 1977) (en banc)). “An administrative subpoena
must be enforced if the information sought ‘is within the authority of the agency,rttendas

not too indefinite and the information sought is reasonably relevaResolution Trust Corp. v.
Walde 18 F.3d 943, 946 (D.C. Cir. 1994) (quotidgited States v. Morton Salt C838 U.S.

632, 652 (1950)). “Under the law of this Circuit, a subpoena issued pursuant to federal law is
governed by the federal law of privilegeUnited States v. Cal. Rural Legal Assistance,, Inc.

824 F. Supp. 2d 31, 43 (D.D.C. 2011) (citingde Thomson Langworthy Kohn & Van Dyke,
P.C. v. Resolution Trust Corfp F.3d 1508, 1513 (D.C. Cir. 1993)).

“It is well established that the proponent of a privilege bears the burden of denmogstrat
facts sufficient to establish the privilege’s applicabilityti’ re Subpoena Duces Tecum Issued to
Commodity Futures Trading Comn('Hin re CFTC Subpoeriy 439 F.3d 740, 750 (D.C. Cir.
2006);accordIn re Lindsey 158 F.3d 1263, 11269 (D.C. Cir. 1998) (“It is settled law that the
party claiming the privilege bears the burden of proving that the communicat®ns
protected.}; In re Slack 768 F. Supp. 2d 189, 193 (D.D.C. 2011) (“*A person who withholds
otherwise discoverable material or testimony based upon a claim of privilegethe burden of
demonstrating that the privilege applies #mat withholding is excused.”).The basis of [a]
privilege must be adequately established in therdg¢brough evidence sufficient . . . to
establish the privilege. .with reasonable certainty.ln re CFTC Subpoenat39 F.3d at 750-51
(alterations in original) (citations and internal quotation marks omitt€d)discharge this

burden, the proponent of a privilege “must adduce competent evidence in supisactaning



and “must offer more than just conclusory statements, generalized assenttbussaorn
averments of its counisé In re Veiga 746 F. Supp. 2d 27, 33-34 (D.D.C. 2010).
1. DISCUSSION

The respondent resists production of the Audit Report on two grodimgsCourt will
first discuss the respondent’s claim to attorokgnt privilege and then will address its claim
underthe work-product doctrine. Finally, the Court will address the Government’s réquest
unseal this matter and place it on the public docket.

A. Attorney -Client Privilege

“The attorneyclient privilege is the oldest of the privileges for confidential
comnunications known to the common lawJpjohn Co. v. United State449 U.S. 383, 389
(1981). “Its purpose is to encourage full and frank communications between attorneys and their
clients and thereby promote broader public interests in the observance of law amdteation
of justice.” Id. “The attorneyclient privilege protects the confidential communications made
between clients and their attorneys when the communications are for the mirpesearing
legal advice.”In re Lindsey 158 F.3d at 1267All privileges that potect against forced
disclosure, however, “are not lightly created nor expansively construed, farthey
derogation of the search for truthUnited States v. Nixod18 U.S. 683, 710 (1974). Although
“complications in thepplication of the privilege arise when the client is a corporation,” the
Supreme Court has held that, in the corporate context, the privilege applies as‘[thg as
communications at issue were made by [company] employees to counsel for [fagpm
acting as such, at the direction of corporate superiors in order to secure legafradvice
counsel.” Upjohn, 449 U.S. at 389, 394The Supreme Court has also clearly recognized that

“the privilege exists to protect not only the giving of professional advideosetwho can act on



it but also the giving of information to the lawyer to enable him to give sound and informed
advice.” Id. at 390.

The crux of the attorney-client privilege question in this case is the purpose(s$)dar w
the investigation waconducted and the Audit Report was created. To be privileged, a
communication must be “for the purpose of secupngparily either (i) an opinion on law or
(i) legal services or (iii) assistance in some legal proceedimg.é Grand Jury475 F.3d 1299,
1304 (D.C. Cir. 2007) (emphasis addé@djernal quotation marks omitted). In evaluating
whether the primary purpose of a communication is to seek legal advice, someempiiresa
showing that the communication would not have been made “but@rfatt that legal advice
was sought.See, e.gFirst Chi. Int’'l v. United Exch. C9125 F.R.D. 55, 57 (S.D.N.Y. 1989).
Other courts have taken a broader view, extending the privilege to any “comnuunscati
intended to keep the attorney apprised ofrimss matters” if those communications “embody an
implied request for legal advice based theredirhon v. G.D. Searle & C®816 F.2d 397, 404
(8th Cir. 1987) (internal quotation mark omitted). The Court concludes, however, that the “but
for” formulation of the primary purpose standasdnost faithful to this Circuit’'s guidance that
“the ‘attorneyclient privilege must be strictly confined within the narrowest possible limits
consistentvith the logic of its principlé See In re Lindsey58 F.3d at 1272 (internal quotation
marks omitted) (quotingn re Sealed Cas&76 F.2d 793, 807 n.44 (D.C. Cir. 1982¢rord
Fisher v. United Stateg25 U.S. 391, 403 (1976) (“[S]ince the privilege has the effect of
withholding relevant information from the fatehder, it applies only when necessary to achieve
its purpose. Accordingly it protects only those disclosures necessary to obtairethiegal
advice which might not have been made absent the privilege.”). If a communicatithhave

been made evenléggal advice were naxplicitly being sought, then it is difficult to say that



that communication’s primary purpos@sto seek legal adviceAs one commentator has

observed in the context of internal investigations:
[1]f the investigation was of a nature that the business would ordinarily have
conducted [it] in all events. . then the privilege will not apply. But if the
investigation was conducted which would not have been conducted in the
ordinary cairse of business but so that atiorney could beapprised of the
underlying information so that legal advice could be given, it will be privilege
protected. Much depends on how the investigation is structured before it is even

begun, what the employees are told is the purpose of the interviews, artdehow
facts are cast. . ..

1 EDNA SELAN EPSTEIN THE ATTORNEY-CLIENT PRIVILEGE AND THE WORK-PRODUCTDOCTRINE
356 (8h ed. 2007). [D]ocuments prepared by non-attorneys and addressed to non-attorneys
with copies routed to counsel are generally not privileged since they are not coationgic
made primarily for legal advice.Neuder v. Battelle Pac. Nw. Nat'l Lali94 F.R.D. 289, 295
(D.D.C. 2000) (quoting?acamor Bearings, Inc. v. Minebea C818 F. Supp. 491, 511 (D.N.H.
1996)). Nevertheless, the mefact that a document is created by a-attorney is not
dispositive of the privilege question, so long as the communication of the document to counsel
was confidential and for the primary purpose of seeking legal adSee.In re Grand Jury
(Attorney-Qient Privilege) 527 F.3d 200, 201 (D.C. Cir. 2008) (“Attornelyent privilege
applies to a document a client transfers to his attorney ‘for the purpose ofruptagal
advice.” (quotingFisher, 425 U.S. at 4085)).

In applying these principles,@élfGovernment argues that thadit Report was not
created for the purpose of seeking legal advidee Government posits that “nothing about the

March 2008 Audit Report indicates that it was part of a request for legal adhedyeporivas

® The privilege can also extend to “reports of thirdipa made at the request of an attorney or the client where the
purpose of the report was to put in usable form information obtained fi@plient.” FTC v. TRW, In¢.628 F.2d

207, 212 (D.C. Cir. 1980). This rule, however, is intended to apply ordyenthe interposing of the third party “is
necessary, or at least highly useful, for the effective consultatioréetilie client and the lawyer which the
privilege is designed to permit.United States v. Kove?96 F.2d 918, 922 (2d Cir. 1961) (Friendl.). Since the
report in this action was not prepared by a third party, but rather by theitdedf; this doctrine does not apply.
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“not directal to any attorney or a person employed by an attorney,” it “does not contain any
legends indicating that it is privileged,” and “Inchcape’s CEO waitedyhaao months after it
was completed to forward the Audit Report to its outside counsel.” Pet'rs’ Mem. &t 12.
support of this argument, the Government offers the sworn declaration of Larryf{Cedupi
served as the Senior Vi¢&resident of Inchcape Government Services during the relevant time
period. As discussed above, Cosgriff states that it was his understandingltizateiand Tory
“undertook this internal audit to obtain information to enable Messrs. Hyldager andfeory
Inchcape audit committee and the Inchcape Board of Directors to make a busirsea dedb
what further action, ify, Inchcape would take to addréfise allegations raised lilge two
Inchcapeemployees. Cosgriff Decl. | 15.

ISS Marine responds, however, that the Audit Report “was specifically pdetoeioe
sent, and was in fact sent, under the explicit legend ragypClient Privileged,’ to outside
counsel for the purpose of obtaining legal advice.” Resp’t’'s Opp’n at 6. ISS Marimzims
that, although the Audit Report was prepared by aattmrney (Khadalia) and was initially
transmitted to nomttorneys (Hidiger, Cosgriff, and Tory) before being sent to outside counsel,
the Audit Report was “part of an @woing attorneyclient communication for the purpose of
obtaining legal advice about concerns over potentially serious misconduct and exposure
criminal and civil liability” 1d. at 8. ISS Marine argues, relying on Tory’s sworn declaration,
thatthe Audit Report was created and transmitted for the purpose of seeking legal advic
becausA&P “framed the issues, identified information to collect and oedithe legal
framework” for the investigationld.

The respondent has failed, however, in light of the Cosgriff Declaration, to put forth

evidence “sufficient . . to establish the privilege .. with reasonable certaintyfh re CFTC
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Subpoena439 F.3d at 750-51. At bottom, the respondent’s claim to privélppears to be
premised on a gimmickexclude counsel from conducting the internal investigation but retain
them in a wateredown capacity to “consult” on the investigation in order to cloak the
investigation with privilege Unfortunately for the respondent, this sort of “consultation lite”
does not qualify the Audit Report for the protections of the attochewt privilege. Firstand
foremost the fact that Inchcape purposefully eschewednbhalvement of outside counseb+
any attorneys whatsoavein the internal investigatioand audimilitatesstrongly against
applying the attornegtient privilege. When a company fails to involve lawyers directly in an
internal investigation, the company faces a higher burden to demonstrate thiairtiey-alient
privilege applies to the results of that investigation. The Tory Declaratioratedithat, at most,
A&P generically “recommended initiating an internal investigation” andeblad memoragtum
that framed”the issueselating to “potential criminal and civil liability implicated by the
activities as reported.” Tory Declf B, 6 see alsdResp’t’'s Opp’n at 2.The Tory Declaration
also states that A&P “prepared a list of documents negessarore fully assess the iss
identified;” Tory Decl. §3, though Tory notably does not specify tA&P would be the ones
“more fully assess[ing] the issues identified.” Although Tory states that baqulthe internal
investigation “in consultatiowith outside counseljd. 4, the record is devoid of any evidence
to suggest that A&P provided any consultation to ISS Marine \ilnglénvestigatiorwas

actually being conducted. A&Pfsamingof the issueselated to potential liabilitand its
guidanceabout the types of documents that would be hekdfubok place before the
investigation beganAs Cosgriff explains “A&P did not participate in the interview process or

the review of documentary evidence.” Cosgriff Decl.  Eden when Inchgae took steps to
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verify the information in the Audit Report, Tory indicates that Hyldager perforhisdfollow
up,” rather than an attorney. Tory Decl. § 7.

This sort of armdength coaching by counsels opposed to the direct involvement of an
attorng/, undercuts the purposes of theateyclient privilege in the conte of an internal
investigation. Clearly, when an attorney is absent fronmfleemationgatheringprocess, “the
original communicator has no intention that the information be prdvadawyer for the
purposes of legal representatiomMesse v. Shaw Pittmak06 F.R.D. 325, 330 (D.D.C. 2002).
“At that point the interest in advancing client candor has become so attenuated, if it exists at all
that [it] is trumped by the law’s intest in ascertaining the truthld. This principle discussed in
Nessas consistent with the Supreme Court’s teachindpjohn, where the Court emphasized
thatthe privilege attached to internal investigation materials becthesemployees themselves
were sufficiently aware that they were being questioned in order thatriharation could
obtain legal advice,” and the questions presented to the emplay¢eses directly by counsel,
“clearly indicated the legal implications of the investigatiobjohn 449 U.S. at 394ee also
1 EPSTEIN THE ATTORNEY-CLIENT PRIVILEGE AND THE WORK-PRODUCTDOCTRINE at 356
(noting the importance of “what the employees are told is the purpose of the inggyview

The respondent has offered no evidence to demon#iedtthe employees who were
interviewed had any idea that their responses were going to be conveyed tonay &btothe
purpose of obtaining legal advice. Indeed, it appears that Inchcape affitgnditeot want its
employees to know that the intiggtion related to legal concerrseeCosgriff Decl. {10
(stating that Hyldager “did not want to alarm Inchcape Middle East employeeetate their
morale by having an outside law firm making inquiriesThe top managemealtsofully

understood tat the failure to involve attorneys in the investigation was likely to forfeit the
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protections bthe attorneyclient privilege. Id. 112. The employeesertainly would not have
been able to infethe legal nature of the inquilyy virtue of the interviger, who was a non-
attorney.

Upjohnmakes clear that the privilege applies as long as “[tlhe communicationseat issu
were made by [company] employdescounsefor [the company] acting as suchUpjohn, 449
U.S. at 394 (emphasis added). Here, the emgloyvere communicating to a Rattorney who
was notaccompanied or assisteg attorneys, and the communicators did not know that the
information they were conveying would be transmitted to counsel for the purposkioigse
legal advice.What is more, Tory does not state that he even informed Khadalia—the person
conducting the investigation—that the investigation was for the purpose of segahgdeice.
Tory only told Khadalia that “the review was to be conducted immediately,"bat t
investigationwas supposed “to address the issues as framed by counsel,” and that he was “to
keep the information confidential.” Tory Decl. 1 5-6. Thus, the Audit Report memaogalizi
the contents of the documents amidrmationgatheredrom this investigation andudit does
notjustify the protection of the attorneyjient privilege For the results of an internal
investigation teenjoy the attornegtient privilege, the company must clearly structure the
investigation as one seeking legal advice and must ensure that attorneysvégcenducdr
supervise the inquirieand, at the verieast, the company must make clear to the communicating
employees that the information they provide will be transmitted to attornegfsefpurpose of
obtaininglegal advice. @ly then do the candor-promoting purposes of the privilege outweigh
the public’'s and thadversary systemisngstanding and importamiterest in scrutinizing

“every man'’s evidence.United States v. Bryai339 U.S. 323, 331 (1950) (quoting @
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HENRY WIGMORE, TREATISE ON THEANGLO-AMERICAN SYSTEM OFEVIDENCE IN TRIALS AT
CoMMON LAaw § 2192 (3d ed. 1940)).

Furthermorethe respondent has offered no evidence that A&P’s legal advice regarding
the alleged misconduct continued beyond the minimal materati$hd firm provided to the
respondent before the investigation took place. According to Cosgriff,s&&Pan engagement
letter to the respondent prior to the investigation, stating that “A&P would support t
investigation for purposes of advising Inchcape of its legal obligati@usgriff Decl. 13, but
therespondenhas offered no evidence that this letter was ever sigered, let alone that A&P
provided any support or legal advice duringafier the investigatiof. After A&P allegedly
provided initial guidance about how to conduct the internal investigation (none of which has
been submitted by the respondent here ttailof A&P’s involvement goes cold once the Audit
Report was forwarded to A&P on May 6, 2008. One would expect that, if the investigat®n
conducted primarily to allow A&P to counsel the respondent, some kind of legal advice would
have resulted from the Audit Report, but the respondent has not even sugjuesASP
provided legal advice based on the Audit RepBrirthernore, the fact that Inchcape waited two
months to transmit thignished Audit Report to A&P is very revealing of the company’s
intentions—H the Audit Report had truly been prepared at the direction of counsel for the
purpose of obtainingegal advice, comomication of thecompletedeport to counsel would have
been more prompt than a matter of monthkis state of affairsollectivelysuggests that the
Audit Report was sent to A&P not for the primary purpose of seeking legal advicathmrt r

merely to leep A&P informed about the results of the investigation.

® Although the record is somewhat unclear on this point, it is reasonahfertthat A&P’s recommendation to
conduwct an internal investigation, along with its “list of documents necgs$sanore fully assess the issues
identified” and the “legal memorandum . . . summarizing the potenimairnal and civil liability implicated by the
activities as reported,” Tory Ded] 3, were all conveyed to Inchcape contemporaneously with A&P’s fiopiosed
engagement letterthe letter that proposed that A&P should conduct the investigationhwighcape rejected.

15



Finally, as theGovernment points out, the respondent had a clear business motivation to
conduct the internal investigation and prepare the Audit Report: “it had a contracigaiioil
to return any overpayments to the Government.” Pet’rs’ Reply in Further Supp. Pet. for
Enforcement of Inspector General Subpoena & to Compel Produc. of Audit Report & Related
Rs. (“Pet'rs’ Reply”) at 14, ECF No. 16. Thus, although Tory makes the assertion that
Inchcape’s “purpose was to obtain the facts [A&P] indicated it needed to provide the gompan
with legal advice,” Tory Decl. %, the minimal facts offered by the respondent are perfectly
consistent with the notion that A&P’s legal advice ceased prior to the investigad was
limited to instructing Inchcape how to conduct the investigation so that it couldaastbe
existence ad amount of any overpayments. Indeed, according to Cosgriff, Hyldager chided him
for involving A&P in the initial response to the allegations and declined to hire A&putpose
of conducting the internal investigation. Cosgriff Decl. 11 9-1@e fact that Inchcape had an
obvious and compelling business purpose to conduct an internal audit to ascertain any
overpaymentsurthermilitates in favor of concluding th#e privilege does not apply because it
suggests that the Audit Rep would have been createden ifinchcapevasnot seeking legal
advice. See First Chicagol25 F.R.D. at 57.

The burden is on the respondenestablish that the Audit Report is privilegsdge
CFTC Subpoena39 F.3d at 750, but the respondent has failed to offer any objective evidence
to corroborate its statedtention to seek legal advice. Indeed, the respondent has presented no
evidence thBA&P ever purported to provide legal advice during the preparation of the Audit
Report orafter the internal investigation was completed or that Inchcape ever astadjiyt
such advice. The respondent’s supporting evidence boils down to two relbtie¢ly

communications with counsel before and after the internal auditor’'s investigattoconducted:
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an engagement letter in which counsel agreed to be available for consultatoawiritpl
rejection of counsel’s proposal for an attoreg-nvestigaton) at the outset and a briefreail
forwarding the completed Audit Report at the end. This limited interaction with @ocatrthe
beginning and end of an otherwise attorfieg internal investigation is an insufficient basis to
support application of the attornelient privilege. As a result of the foregoing analysis, the
Court concludes that ISS Marine has failed to demonstrate that the Audit Repprepa®d

for the primary purpose of seeking legal advice, and therefore it is ndectdithe protection
of the attorneyelient privilege.

B. Attorney Work -Product Doctrine

The respondent also claims that the Audit Report is protected from disclosure hiecause
is attorney work productSeeResp’t's Opp’n at 913. The Supreme Court established theri
product doctrine itdickman v. Taylar329 U.S. 495, 510 (1947), in which the Court recognized
that “it is essential that a lawyer work with a certain degree of privacy,rireeunnecessary
intrusion by opposing parties and their counsdliereforg any attempt to obtain the work
product of any attorney, such as “interviews, statements, memoranda, corresppbdefs;
mental impression@r] personal beliefs,” simply “fall[s] outside the arena of discovery and
contravenes the public policy underlying the orderly prosecution and defensel ofdega.”

Id. at 510-11. Regarding the public policy underlying this rule, the Court explained:

Were such materials open to opposing counsel on mere demand, much of what is

now put down in writing would remain unwrittenAn attorney’s thoughts,

heretofore inviolate, would not be his owrnefficiency, unfairness and sharp
practices would inevitably develop in the giving of legal advice and in the
preparation of cases for trial.The effect on the legal pfession would be

demoralizing. And the interests of the clients and the cause of justice would be
poorly served.

Id. at 511.
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The Supreme Court also recognizedHickmanthat not “all written materials obtained
or prepared by an adversary’s counsel \&itly eye toward litigation are necessarily free from
discovery in all cases.id. at 511. Whether or not work product is ultimately discoverable
depends upon whether it contains facts or opini@eegenerally United States v. Clemgid93
F. Supp. 2d 236, 244-253 (D.D.C. 2011) (discussing principles distinguishing fact work product
from opinion work product). Insofar as work product contaiakevant anchonprivileged
facts” Hickman 329 U.S. at 511, a party may obtain that work product “upon a sgafi
substantial need for the materials and an undue hardghip,Office of Thrift Supervision v.
Vinson & Elkins, LLP124 F.3d 1304, 1307 (D.C. Cir. 1997). In this sense, fact work product
only retains “qualified protection.’In re Sealed Cas&76 F.2d at 811. On the other hand,
insofar as work product caihsan attorney’s opinionsnental impressions, or legal theories
prepared in anticipation of litigatiothat work product is “virtually undiscoverableOffice of
Thrift Supervision124 F.3d at 1307. This dichotomy between fact and opinion work product is
also reflected in Federal Rule of Civil Procedure 26(b)(3), whahally codifies the doctrine
announced itdickmanand provides that party maydiscover‘documents and tangible thiag
that are prepared in anticipation of litigation or for triél“the party shows that it has substantial
need for the materials to prepare its case and cannot, without undue hardship, obtain thei
substantial equivalent by other meansepRR. Civ. P.26(b)(3). Regardless of whether a court
orders the discovery of fact work product, however, Rule 26(b)(3) requires cofptetaxt
against disclosure of the mental impressions, conclusions, opinions, or legal theanestgfs
attorney or other mresentatie concerning the litigation.1d.

The key phrase in Rule 23(b)(3) is that documents are only protected from disclosure

when they were “prepared in anticipation of litigationd:; see also Hickmar829 U.S. at 511
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(describing attorney work pduct as that “prepared by an adversary’s counsel with an eye
toward litigation”) To determine whether a particular document was prepared in anticipation of
litigation, this Circuit applies “the ‘because of’ test, asking ‘whether, in ligtlteonatureof the
document and the factual situation in the particular case, the document can faaig tzehave

been prepared or obtained because of the prospect of litigatidnitéd States v. Deloitte LL.P

610 F.3d 129, 137 (D.C. Cir. 2010) (quotinge Saled Casel46 F.3d 881, 884 (D.C. Cir.
1998))” “For a document to meet this standard, the lawyer must at least have had a subjective
belief that litigation was a real possibility, and that belief must have been oljective
reasonable.”In re Sealed Csg 146 F.3d at 884.

The D.C. Circuit has also recognized that “[u]lnder the more lenient ‘becausstof’ t
material generated in anticipation of litigation may also be used for ordinamyess purposes
without losing its protected statusDeloitte, 610 F.3d at 13&ee also United States v. Adiman
134 F.3d 1194, 1195 (2d Cir. 1998) (“[A] document created because of anticipated litigation . . .
does not lose work-product protection merely because it is intended to assist ikitigeoha
business decision influenced by the likely outcome of the anticipated litigatidmiy.aspect of
the work-product doctrine allows courts to extend work-product protection to a docuntent tha
“serves multiple purposes, so long as the protected material was prbpaagise of the prospect
of litigation.” Deloitte, 610 F.3d at 138. Acknowledging thatcaledmulti-purpose
documents areapableof erjoying work-product protectionhowever, says nothing of what a

party must show to demonstrate thah@ti-purpose documentasin factprepared because of

" One commentator has observed that this formulation of thetise of” test used by the D.C. Circuit and others
“is a tautology if ever there was one.”"ERSTEIN THE ATTORNEY-CLIENT PRIVILEGE AND THE WORK-PRODUCT
DocTRINEat 858. It bears noting, however, that the because of test is more thaietite “primarymotivating
purpose” test used by the Third and Fifth Circubge, e.gSharp v. Gov't of V.J.77 F. App’x 82, 85 (3d Cir.
2003) (citingUnited States v. Rockwell Int897 F.2d 1255, 1266 (3d Cir. 1990));re Kaiser Aluminum & Chem.
Co, 214 F.3db86, 593 (%h Cir. 2000) (citingUnited States v. El Paso C&82 F.2d 530, 542 {®Cir. 1982)).
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anticipated litigation.To be sure, a party bears a heavier burden when seekingpveoatict
protection for anulti-purpose documetitecause thB.C. Circuit has also recognized that “the
[work-product] privilege has no applicability to documents prepared by lawyers ‘indimaior
course of business or for other nonlitigation purposds.’ie Sealed Casd 46 F.3d at 887
(quotingLinde Thomsons F.3dat 1519. It is the proponent of the work-product protection that
bears the burden of demonstrating thatfuespect of litigation wasnaindependentegitimate

and genuine purpose for the document’s creation.

Additionally, although the doctrine is known as #gi®rneywork-product doctrine, work
product cread by nonattorneys camlsobe protected if it is “so intertwined with the legal
analysis as to warrant protectiorDeloitte, 610 F.3d at 13%ee alsqudicial Watch, Inc. v.

U.S. Dep’t of Homeland Se@.36 F. Supp. 2d 202, 209 (D.D.C. 201®ting that attarey
work-product protection applies torfaterials prepared hy. . non-attorneys supervised by
attorneys”) Once again, although materials prepared by non-attorneys supervistatigya
arecapableof enjoying work-product protection, the degree to which counsel is involved in
creating the documeears directly on whether the document was prepared in anticipation of
litigation. This relationship can be thought ofaasliding scalewhereby a party’s burden to
demonstrate a documentisgious purpose increasesall other things being equalas attorney
involvement in creating the documetecreasesThis simple principle recognizes the reality
that attorneysire the ones whactuallylitigate cases, and whether or not a company involves
attorneys ircreating a document is a telling indication about whether the document was girepare
in anticipation of litigation.See, e.gln re Apollo Grp., Inc. Sec. Litig251 F.R.D. 12, 20, 22,
24-25 (D.D.C. 2008) (where declarations andagls established thattorneyswere intimately

involved in designing and implementing the review process,”thexyand advised the program
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review team on how to conduct a progrewiew,” andconducted interviews, documents
“coordinating the Program Review” were prepairednticipation of litigation}

The Government argues that the Audit Report is not covered by the work-product
doctrine because “there was no reasonable anticipation of litigationtahthiSS generated the
Report.” Pet'rs’ Mem. at 13. In particular, the Government points out that Irekagpnot
aware of the Government’s investigation until September 2010 (over two and one saftear
the Audit Report was completed), the Audit Report “addressed ‘allegations m&ig by
personnel,” not prospaee claims asserted by a thipérty,” and the Audit Report was
commissioned “in order to better understand its financial operations and accourtieghan
in anticipation of a Government investigation or litigatiotd” at 15-16. The respondent
counters that the Audit Report was prepared in anticipation of litigation becajllegdtgons of
possible violations of federal law made by its own employees gave the cosyigegtive and
objective anticipation of a whistleblower lawsuit.” Resp’t’'spOpat 10. As Tory states in his
declaration, “[Hyldager and Tory] both understood that if [Inchcape’s Middle Eastguigki
were not complying with the terms and conditions of the [Government] Contract, [tipacpim
could be subject to litigation witthe U.S. Navy and perhaps worse.” Tory Decl. THe
respondent also argues that A&P’s recommendation to conduct an internal inestigat
“confirm[s] the reasonableness of ISS Group senior management’sditigaars.” Respt’s’

Opp’n at 10.

8 See also Goff v. Harrah’s Operating C240 F.R.D. 659, 661 (D. Nev. 2007) (“[CJourts have emphasized
attorney involvement because such involvement gléadicates that the documents were ‘prepared in anticipation
of litigation.” (quoting FED R. Civ. P.26(b)(3))); Wikel v. WalMart Stores, In¢.197 F.R.D. 493, 495 (N.D. Okla.
2000) (“[Involvement of any attorney is a highly relevant factor. Tivelvement of an attorney makes it more
likely than not that the focus has shifted toward litigation, making miteniare likely to have been prepared in
anticipation of litigation.”); 2EPSTEIN THE ATTORNEY-CLIENT PRIVILEGE AND THE WORK-PRODUCTDOCTRINE at

863 (observing that courts often look itater alia, whether counsel was “involved in the preparation of the
document” and whether counsel was “retained with an eye toward 6tiyai determining whether the document
was prepared in anticipation ofigjation).
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In this Circuit, it is still somewhat unclear how specifically a party must anticipate
litigation in order to invoke the work-product doctrine in the context of a corpotateal
investigation. Thus far, the Circuit has employed two standards of specifitine line of
cases, the Circuit has insisted that, in order for work-product protection to apply, ¢tireatds
must at least have been prepared with a specific claim supported by concreteitactsoultd
likely lead to litigation in mind.”Coastal States Gas Corp. v. Dep’t of Energi/7 F.2d 854,
865 (D.C. Cir. 1980)see also Safe Card Servs., Inc. v. S&6 F.2d 1197, 1203 (D.C. Cir.
1991) (“[W]here an attorney prepares a document in the course of an active atiastig
focusing upon specific events and a specific possible violation by a specificiphay
litigation sufficiently ‘in mind’ for that document to qualify as attorneykvproduct.”). In
another line of cases, however, the Circuitdsshewed a “specific claim” requirement doas
insteademployed a more lenient standard, extending work-product protection to “documents
prepared in anticipation of foreseeable litigation, even if no specific datontemplated.”
Schiller v. NLRB964 F.2d 1205, 1208 (D.C. Cir. 199aprogated on other grounds by Milner
v. Dep’t of Navy131 S. Ct. 1259 (20113ge also In re Sealed Cadel6 F.3d at 886 (“If
lawyers had to wait for specific claims to arise before their writingsiloenjby work product
protection, they would not likely risk taking notes about such matters or commuogicati
writing with colleagues, thus severely limiting their ability to advise clienecgtely.”);
Delaney, Migdail & Young, Chartered v. IRR6 F.2d 124, 127 (D.C. Cir. 1987) (“Application
of [the specifieclaim] requirement here would ignore the function performed by the withheld
material . . . and would conflict with the well established rules of discovery.”).

In reconciling these two lines of cases, the Coul ire Sealed Casexplained that the

specfic-claim requirement only applies when the documents at issue have been prapared “i
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connection with active investigations of potential wrongdoing” and the attornegdéat
thereof) preparing the document acted[&gprosecutor[] or investigatorff suspected
wrongdoers.”In re Sealed Casd46 F.3d at 885. By contrast, a more lenient specificity
standard applies when the attorney (or agent thereof) preparing theatw@ated “as [a] legal
advisor[] protecting the [attorney’s] clients from the gibgity of future litigation” 1d. (“Here,
as inDelaneyandSchiller, the lawyer acted not as prosecutor or investigator, but rendered legal
advice in order to protect the client from future litigation about a particalasdction, even
though at theime, neither the FEC nor the DNC had made any specific claiffiding a
functionalist approach to the work-product doctrine, the Court observed that “[ii¢mspfor to
the emergence of specific claims that lawyers are best equipped either ¢bemidpavoid
litigation or to strengthen available defenses should litigation occur,” andragpfite specific-
claim standard to lawyers taking prophylactic measures “would underminer leffg&iveness
at a particularly critical stage of the legal representatitch.’at 886.

This guidance from the Circuit, however, does not fully address the issue presehéed in t
instant action, which involves an inter@aldit report summarizing a corporate internal
investigation into alleged wrongdoing. In other words, the situation presented lbgdbi
appears toouch upon both of the scenarios that the Circuit carefully separadtedesealed
Case the person preparing the Audit Report was both aets@g investigator into a specific
allegation of wrongdoing and was also argudbling to protect theompany from the
possibility of future litigation.

Under the stricter specificlaim standard, the respondentlaim to workproduct
protectionfails. Therespondent has presented no evidence@hseciic claim [took] shape in

the course of [the] auditCoastal State617 F.2d at 865, and although the respondent makes
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the conclusory assertion that “[a]llegations of possible violationsd#ral law” created a
“subjective and objective anticipation of a whistleblower lawsuit,” Resp’'t's ©@ap1l0, the
respondent offers no evidence that would support an objectively reasonable anticipatan of s
a lawsuit. There is no indication in the recdat examplethata whistleblower claim had even
crossedhe mind of either of the two employees who raised the allegations, and of course the
Government was years away from initiating an investigation into the matenpare In re
Sealed Casel46 F.3d at 886 (granting work-product protection where the aftqneparing the
documents “kn[ew] critics were scrutinizing the RINPF relationship” and thus “had a
significant concern that litigation over this issue was probabhath,Coastal State617 F.2d at
865 (“To argue that every audit is potentially thejsct of litigation is to go too far. While
abstractly true, the mere possibility is hardly tangible enough to support so lmead af
privilege.”). On the other hand, under the purposes of the more lenient starvdaidi-extends
work-product protetton to documents created “to protect the client from future litigation about a
particular transactionfh re Sealed Casd46 F.3d at 885—the respondent rhayebeesn
entitled to workproduct protectiorif the circumstances had included a key compomamhely
the direct involvement of counsel. This is because, as the Circuit has observed, whenaln inter
investigation is conducted into allegations of wrongdoing (even in the absence afia spec
claim), “[w]eakening the ability of lawyers tepresentlients at the prelaim stage of
anticipated litigation would inevitably reduce voluntary compliance withaive produce more
litigation, and increase the workload of government éefiercement agenciesld. at 887.

In the end, the respondent’s efforts to investigate the allegations of wrongddirgy in t
casedo not fitneatlyinto the categories delineated by the CircuiDalaney Schiller, In re

Sealed Case&Coastal StatesandSafeCard As discussed above, however, two considerations
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heighten the respondent’s burden to show that the Audit Report is entitled to work-product
protection and therefore tip the balance against granting work-product protedtenfudit
Reportin this case First, the document was created for multiple purposes. As the Court noted
in discussing the application of the attorra#ent privilege, it appears highly likely that
Inchcape would have conducted this internal investigation “in the ordinary coursenafdstis
irrespective of the prospect of litigatio®eeln re Sealed Casd 46 F.3d at 887. The respondent
certainly does not argue that Inchcape would have simply sat on its hands in thieliase
allegations absent the possibility of litigation, and for good reason: any respdnsbiess
organization would investigate allegations of fraud, waste, or abuse in its opetaBerdn re
Kidder Peabody Sec. Litigl68 F.R.D. 459, 465 (S.D.N.Y. 1996) (noting that the company in
guestion “would have hired outside counsel to perform such an inquiry ewefitigation had
been threatened” because allegations of wrongdoing “presented [the company] natloaly
serious legal problem, but with a major business crisis”). “A more or less routgstigation
of a possibly resistible claim is not sufficigatimmunize an investigative report developed in
the ordinary course of businesslanicker ex rel. Janicker v. George Wash. Uréid. F.R.D.
648, 650 (D.D.C. 1982).

Second, the fact that the investigation in this case was conducted by a non-attorney who
never communicated with outside counsel makes it all the more difficult forgbengent to
claim that the resulting Audit Report was prepared in anticipation of litigation. Althinag

record indicates that Khadalia was shown the memorandum from A&P (the contentshof whic

° The fact that outside counsel recommended that an internal investigat#place is not dispositive. An internal
investigation is, in essence, a fficiding mission, and advising a company to investigate furthenvidmed with
allegatiors of internal misconduct is not necessarily legal advités common sense, and therefore it does not
necessarily touch upon the prospect of litigation. It is only whensaedsrstrategic and legal expertise is applied
and counsel’s involvement beconrasre direct and meaningfule., when counsel prioritizes the investigative
steps, selects specific witnesses, conducts particular intervievesj@ws particular documents, that a company’s
genuine anticipation of litigation manifests itself.
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are unclear), the respondent has presented no evidence that Khadalia ever comnwithcated
A&P or that A&P was ever directly involved in making any of the decisions ongettiy of the
priorities for the investigation as it progressed. Thus, although work-product moteat
apply to the work of non-attorneys supervised by attorneys, the “supervisiortdimess in this
case was so minimal and superficial théiditdered on being noexistent'® Minimal attorney
involvement n an internal investigation represents a distinct difficulty for corporatiansing
work-product privilege because it is the rare case in which a company genuinely angcipat
litigation will leave its attorays on the outside looking in.

In light of these two factual consideratiershe obvious business purpose for the
document and the minimal involvement of counsel in supervising the preparatinen of
document—the respondent’s burden becomes more arduous. Indeed, the respondent finds itself
in a position where it must present evidence that persuasively explains how the éaatit R
could have genuinely been prepared in anticipatiditigation despite the fact théte
attorneysrole wasintentionallyminimized intheinternalinvestigation, and #tncompany had an
obvious non-litigation reason for conducting the investigation. Although it might be pdssible
a corporation to come forth with evidence sufficient to overcome this importiactael
predicateit suffices to conclude that the respgent hasvholly failed to do so here.

Even assuming that the Audit Report had been prepared in anticipation of litigation,

however, the Government has demonstrated “a ‘substantial need’ for the [Audit] Redan

9 The Goernment does not appear to contest that Khadalia was attaney[] supervised by attorneys,” whose
work product could enjoy protection if it were prepared in anticipatidiigdtion. See Judicial Watghv36 F.

Supp. 2d at 209. Even if Khadalia weronsidered to have been “supervisegattorneys, however, that
characterization of Khadalia’'s role would still be reconcilable with thert®oholding that the Audit Report was not
prepared for the purpose of seeking legal advitiee record supports the conclusion that A&P recommended that
an internal investigation take place and provided some form of initialryzeéda the company about how to
conduct the investigation. This sort of guidance offered by A&P, evendtild perhaps qualify as supervision for
purposes of the workroduct doctrine, does not mean that the investigation was conducthd foirhary purpose

of seeking legal advice, for the reasons discussed al®nes.e.gln re Sealed Casd 07 F.3d 46, 51 ([X. Cir.

1997) (noting that “[t]he protection for attorney work product is broadar the attorneglient privilege”).
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inability to procure equivalent information ‘without undue hardshigloitte, 610 F.3d at 135
(quoting FED. R. Civ. P.26(b)(3)(A)(ii))). The subpoena in the instant case sought documents
from ISS Marineas well as its foreign affiliates (ihaling Inchcape) SeePeition Ex. 2, at 3, 8.
Therespondens position, howeveris that all of the source documents underlying the Audit
Report are “in thexclusive custody and control of Inchcape’s amited States entities,” and
are thus beyond the scope of the subpoena poRetrrs’ Mem. at 7.Although the Government
does not concede this point, it observes that “[i]f ISS is correct . . . the Governmealblis in

its investigation to compel the production of the underlying corporate recordsdbaldtuse to
recreate the type of rewiecontained in the March 2008 Audit Report.” Pet'rs’ Reply at 15.
This unequivocally constitutes “undue hardship” because it is unclear that the Government
would haveany means to “procure equivalent information,” let alone be able to do so “without
undue hardship.’Deloitte, 610 F.3d at 135 (quotingeB. R. Civ. P.26(b)(3)(A)(ii)).

Whether the Government has established “substantial need” for the Audit Report is a
closer question, but the specificity of the Government’s request supports the cortblasi
“substantial need” is present hers the Government points out, it seeks “a specific Audit
Report . . . to learn what Inchcape’s executives knew of overpayments in March 2008 whe
Inchcape has never disclosed any such overpayments to the Navys” Reply at 16-17. In
other words, the Government needs not only the facts contained in the Audit Resast(
some of which could arguably be obtained through other means), but the Govalsmeetds
to knowthe fact thathe Audit Report’s caientswere known by Inchcape at the time. The
Audit Report is both a factual document and an historical document—a snapshot in time of not
only “what [the company] knew” but alsevhen[they] knew it Pet'rs’ Mem. at 1{emphasis

added). It is this overlapping temporal element to the Government’s request that le&zuthe
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to conclude that the Government has a “substantial need” to obtain the Audit Réyort.
respondent’s attempts characterize this as a “fishing expedition” or as “ptgggking orthe
adverse party’s effortsdre unavailing. The Government’s need is specific, and the Audit Report
appears to be the only evidence of when the company became aware of any potential
overpayments, which is likely to “go[] to the heart of the [Governmsgntise against

[Inchcape].” In re HealthSouth Corp. Sec. Litji@50 F.R.D. 8, 13 (D.D.C. 2008).

C. The Respondent’s Motion to Seal

When the Government filed its Petition, it requeseavé to provisionally file itBetition
and supporting papers under seaéePet’rs’ Mot. for Leave to Provisionally File Pet. &
Supporting Papers Under S¢d&tet'rs’ SealMot.”), ECF No. 2. The Court grantdtht motion,
andthe Clerkhaskept this entire mattamder seal pending resolution of the Government’s
Petition. The Government noargueghat “the Court should lift the seal on this action and the
parties’ filings in it to date.” Pet’rs’ Response to ISS’s Mat.Leave to File Under Seal
(“Pet’rs’ Seal Opp’n”) at 1, ECF No. 15.

The respondent’s position is thahé issues raised by the government in its Petition
should be litigated under seal” because the documents filed in this matterrfjanfarmation
relatedto the government’s non-public investigation of Respondent which is likely retated t
civil false claims act lawsuit also filed under seal, as well as information comgg@mivileged
documents and communications.” Resp’t’'s Mot.lfeave to File Under Seal (“Resp’'t’'s Seal
Mot.”) at 1-2, ECF No. 10. The Government contends, however, that “ISS higentified
any confidential portions of the record or any other appropriate reason to keep tarsumder
seal and that “ISS’s speculation [about a civil false claims act investigation] lieviare.”
Pet'rs’ Seal Opp’n at, 3. The respondent’s reply brief on this issue discusses thectix-

inquiry laid out inUnited States v. Hubbar&50 F.2d 293 (D.C. Cir. 1980), which it says
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supports sealing this case indefiniteeeReply in Supp. Motfor Leave to File Under Seal
(“Resp't's Seal Reply”) a-5, ECF No. 19! The respondent further argues that the False
Claims Act’s confidentiality provisions serve not only to protect the confaléptof the
Government’s investigation but also “to protect a defendant from adverse pudohidity
reputational damage.Id. at 6.

The Supreme Court has held that “the decision as to access [to judicial reconds] is
best left to the sound discretion of the trial court, a discretion to be exercisgt iof the
relevant facts and circumstances of the particular cds$xdn v. Warner Commc’ns, Inet35
U.S. 589, 599 (1978). The D.C. Circuit has likewise held that “[t]his discretion should, of course
clearly be informed by this country’s strong tradition of access to jugliciaeedings.”
Hubbard 650 F.2d at 317 n.89. Indeed, “[a]ccess to records serves the important functions of
ensuring the integrity of judicial proceedings in particular and of the l&wvaament process
more generally.”ld. at 314-15.“[T]he need for public access to judicial redsmay be
regarded as particularly vital wher@as here-members of ‘the taxpaying public are, in effect,
real parties in interest.”United States v. Thoma®40 F. Supp. 2d 1, 3 (D.D.C. 2011) (quoting
United States ex rel. Schweizer v. Oce,SX7 F. Supp. 2d 169, 172 (D.D.C. 2008))). Thus, “in
cases where the government is a party . . . [tjhe appropriateness of makindingsirt fi
accessible is enhanced2EOC v.Nat'l Children’s Citr., Inc, 98 F.3d 1406, 1409 (D.C. Cir.
1996).

When faced with a motion teal or unseathe D.C. Circuit has iticted trial courts to
consider six factors relating to the generalized interests for anasagablic disclosure, which

“can be weighed without examining the contents of the documents at ier Fubbard650

" Due to the procedural posture of this motion as a motion to seal, rather hation taunseal, the Government
has not had an oppartity to respond to ISS Marine’s arguments regardingrtigbardfactors.
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F.2d at 317.Those factors include: (1) the need for public acttefise documents at issue;
(2) previous public access to the documents; (3) the fact of an objection to public access and the
identity of those objecting to public access; (4) the strength of the geerdrphoperty and
privacy interests asserted; (5) the possibility of prejudice; and (6) thesgsrfor which the
documents were introducedd. at 317-322. It is the proponentaomotion to seaivho must
demonstrate that these six factors, in totality, overcome sitvfigpresumption in favor of
public access to judicial proceedingsyhich is “the starting point in considering a motion to
seal court records.Nat’l Children’s Center98 F.3d at 1409 (quotintphnson v. Greater Se.
Cnty. Hosp. Corp.951 F.2d 1268, 1277 (D.C. Cir. 1991)).

In this case, the onldubbardfactor that weighs against unsealinghs second:
previous public access to the documents. As discussed above, this entire caseied rema
under seal from the time it was fileahd therefore there sidbeen no puldiaccess to this case
All of the otherHubbardfactors, however, are either neutraleigh in favor of unsealing.

To begin, the respondent misunderstandsrtéaningof the first factor in arguing that
“[tlhe government haprofferedno public need for access apart from a generalized need for
inspection.” Resp’t's Se&eplyat 3. Itis not the Government’s burden to proffer a need for
public access; the burdeninsteadthe respondent’s to demonstrate dhsenceof a need for
public access because the law presumes that the public is entitled to access the contents of
judicial proceedingsSee Hubbard650 F.2d at 314-15. Although “[n]one of the documents
filed in this miscellaneous action ha@eviously]been referenced by or otherwise cited in a
public ruling of this Court,” Resp’t's SeRleplyat 3, this publicly filed opinion clearly abrogates
that state of affairsee, e.g.Upshaw v. United Stateg54 F. Supp. 2d 24, 30 (D.D.C. 2010)

(noting that “open and transparent judlaecisionmaking” is “the basic premise underlying a
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judicial system, such as ours, dependent upon the development of legal precedent through the
public issuance of court decisions”). Even recognizing the previously confideattiae of this
action themere fact that a case was, at one tiph@ged under seal is not a reason, in and of

itself, to indefinitely maintain that seal and tmegate the public’s access to judicial records,
which the D.C. Circuit has described as “fundamental to a democed¢ ddubbard 650 F.3d

at 315 n.79.

Next, the third, fourth, and fifth factors all militate in favor of unsealing thse.ca
Although the respondent objects to this case being unsealed, citing “a strong jpriesest in
non-disclosure,” this case involves no objections to unsealing by third parties, whidlcthe C
in Hubbardfound to beparticularlyproblematic. See Hubbard650 F.3d at 319 (“[W]here a
third party’s property and privacy rights are at issue the need for mininmii¢mgion is
especially great . . . .”)Furthermorethe respondent has not identified any particular documents
in the record that contain sensitive, confidential, or privileged material. iRetbeespondent
relies entirely on the privacy interests that would be ioapid by revealing the fact that it is the
subject of some kind of government investigation, but these nebulous privacy interests are
unavailing. Although the respondent repeatedly emphasizes the “pending confidential
investigation,” that “involves serious allegations of misconduct which would expsmRdent
to reputational damage and harm,” Resp’t's &gllyat 3-4, the Government’s investigation of
Inchcape has been public knowledgedome time Indeed, the global press reported in the
summer 02010 that the bidding on a potential sale of Inchcape—whighvately heldby a
statecontrolled Dubai investment firrcollapsed after “several private equity groups.
discover[ed] during due diligence what they believe is an investigation byv2od®contract

to service the US Navy’s Fifth Fleet in the Middle EasggeMartin Arnold & Simeon Kerr,

31



Blow for Dubai World Asset SalBiN. TIMES, June 17, 201@vailable at
http://www.ft.com/intl/cms/s/0/54e34f6£a29-11dfaa6900144feabdcO.htmltaz2CgrgDsxj*?
Further, thé=inancial Time<ited a source revealing that the investigation “was triggered by
information . . . about alleged corruptiond. Finally, the Government has assured the Court
that “unsealing this matter poses no risk to@mvernment’s ongoing investigation of ISS and
its related entities sufficient to create an exception to the public’s consttiutigint to open
judicial proceedings.” Pet'rs’ Seal Opp’n at Bhus, although certain aspects of the
Government’s invdggation may remain confidential, the simple fact that Inchcape is being
investigated is not a secratd does not justify continuing the seal on this action.

Finally, the sixth factor is either neutralweighs in favor of unsealing. This action was
brought for the limited purpose of enforcing a subpoena against the respondent to compel the
production of a specific document. The Court has already concluded that the respontent mus
produce that document. Thus, the purposes for bringing this action would not be disserved by
unsealing, and as discussed above, publishing this opinion serves the important interest in
contributing to the body of case law developing and interpreting the importaesistat issue
in this action: the attorneglient privilege ad the work-product doctrine.

As a result of the foregoing analysis, the Court concludes thitubleardfactors weigh

in favor of unsealig this action in its entirety.

12 5ee als®ruce BarnardDubai World Sale of Inchcape Stallsor Com., June 18, 201Gvailable at
http://www.joc.com/maritimenews/dubaivorld-saleinchcapestalls_20100618.htmQuentin Webb & Alasdair
Reilly, US Probe Halts Sale of Dubai World's ISSourcesREUTERS June 17, 2010, available at
http://www.reuters.com/article/2010/06/17/dubaiweddidUSLDE65G272201006% DealBook,Dubai World

Sale Rocked by Justice RumadsY. TIMES ONLINE, June 18, 201Mhttp://dealbook.nytimes.com/2010/06/18/dubai
world-salerockedby-justicerumors/
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IV.  CONCLUSION

For the reasons discussed above, the Audit Report is entitled to neither the atiemey-
privilege nor work-product protection. Even if the work-product protection applied, hqwever
the Government has established that it has a substantial need for the AuditiRetat to
prepare its case and that it cannot, without undue hardship, obtain the Audit Report’s alibstanti
equivalent by other means. Therefore, the Government’s Petition for Enfortoginiespector
General Subpoena and to Compel Production of Audit Report and Related Records, ECF No. 1,
will be GRANTED, andhe respondent must comply with the Subpoena within 14 days.
Additionally, the Court concludes that the public’s interest in open judicial proceedgse
that this action be unsealed immediately.

An appropriate Order accompanies this Memorandum Opinion.

Date: Novembe?1, 2012

Isl {5’/)/)“/’ / f\/ ////;//// )
BERYL A. HOWELL
United States District Judge
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