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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICAgx rel
PATRICIA SCOTT and JOHN LTUDBURY,

Plaintiffs,
V.

PACIFIC ARCHITECTS AND ENGINEERS
(PAE), INC. dba PAE Government Services,
Inc, aka PAE Group,

Defendant.

Civil Action No. 13-1844CKK)

MEMORANDUM OPINION AND ORDER
(Septembel 3, 2018)

Relators, Patricia Scott and John L. Tudbgnpceedingjui tamon behalf of the United
States, seeleave to amend their Third Amended Complaint. Defendanti#aithitects and
Engineers, LLC(“PAE”) opposes. Upon consideration of the pleadings, the relevant legal
authorities, and the record as a whothe Court shallin an exercise of itdiscretion, GRANT
Relators[52] Motion for Leave to Amend Complaint to File Correction or in the Alterndtve

Extension of Time to Respond to the Motion to Disntitéotion to Amend”). In light of the

! Relators refeto Defendant in the Third Amended Complaint as Pacific Architects and Engineers,
Inc. The Court instead refers Refendant here using the precise name by whichatseb itself
in briefing. The Court otherwise takes no position on the discrepancy.

2 The Court’s consideration has focused on the following docuni@etsPAE’s Mot. to Dismiss

the 3d Am. Compl, ECF No. 50, and Def. PAE’'s Mem. of P&A in Supp. of Its Mot. to Dismiss
the 3d Am. Compl., ECF No. 51 (collectively, “Def.’s Mot. to Disn8dsAm. Comptr); Relators’

Mot. for Leave to Amend Compl. to File Correction or in the Alternative forriskom of Time to
Respond to the Mot. to Dismiss, ECF No. 52 (“Relators’ Mot. to Amemif. PAE’s Opp’n to
Relators’ Mot. for Leave to File a 4th Am.o@pl., ECF No. 53 (“Def.’s Opp’'n to Mot. to
Amend”); Relators’ Reply to Def.’s Opp’n to Mot. to Amend Compl. to File 4th Am. Compl., ECF
No. 55 (“Relators’ Reply in Supp. of Mot. to Amendef. PAE’s Notice That Its Mot. to Dismiss

the 3d Am. Compl. Has Gone Unopposed by Relators, ECF No. 58 (“Def.’s NofR=daors’

Mot. to Docket Their 4th Am. Compl. and to Amend the Schedule, ECF No. 59 (“Relators’ Mot.
to Docket”); Def. PAE’s Opp’n to Relators’ “Motion to Docket” 4th Am. Compl., ECF 8.
(“Def.’s Opp’n to Mot. to Docket”); an&elators’ Reply to Opp’n to Mot. to Docket Theft Am.
Compl. and to Amend the Schedule, ECF No. 61 (“Relators’ Reply in Supp. of Mot. to Docket”).
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filing of Relators’ Fourth Amended Complaint as this date, the Court also sh&ENY
WITHOUT PREJUDICE Defendant’s [50] Motion to Dismiss the Third Amended Complaint.

Because the Court permits the Fourth Amended Complaint on the basis of Relators’ [50]
Motion, the Courtgenerally need not readRelators’ [59] Motion to Docket Their Fourth
Amended Complaint and to Amend the Schedtidotion to Docket”), except insofar as that
motion seeks a briefing schedule for any renewed motion to dismiss. The CouBRAAIT -
IN-PART and DENY-IN-PART as MOOT Relators’ [59]Motion. Relators’ [59] Motionis
granted only insofar ake Court adopts the briefing schedule proposed therein for any dispositive
motion that Defendant may choose to file.

The Court expects thaRelators reviewedthe Third Amended Complaint for any
deficiencies and made the necessary edits in their Fourth Amended Complaintuftti&&vise
expectghat theFourth Amended Complaint, thdth iteration of Relatorspleading,will be the
operative omplaint for purposes of moving forward wiitefendarits Motionto Dismissand that
no further need to amend will arise prior to discovery.

. BACKGROUND

The Court previously articulated many of Relatorsthenallegations in ruling on
Defendant’s motion to dismiss the Second Amended Complaedvem. Op. and Ordeat 26,
United States ex rel. Scott v. Pacific Architects & Engineers (PAE),di0 F. Supp. 3d 146
150-52 P.D.C. 2017), ECF No. 36. The Court stmalmmarizénereonlythose allegations in the

Third Amended Complaint that are pertinent to the disposition of the pending motions.

3 The Court observes what appears to be a pattern: Relators file a version of the @pmplai
Defendant moves to dismjsand Réatorsseek to amentb correct an infirmity, eitheloefore or
after the Couit dsposition ofthe motion to dismissThis cycle occurred wittRdators First,
Second, and Third Amended Complaints.



Relators are former employees of the Defendectintractorenlisted to providéogistics,
construction, services including peace keeping, justice programs, capacity buididg
international policing programs” to the United StaBes/ernment. 3d Am. Compl., ECF No. 49,
11 #8. Among Defendant’s contractgere agreemerst with the U.S. Department of State’s
Bureau of International Narcotics and Law Enforcement Affairs to fufmisilian police training
and administrative servicesi Lebanonand other countriesid. 1 910. Relators allege that
Defendantommittedcertainviolations of the federal False Claims AG&CA”), as amended1
U.S.C. 8§ 3729¢t segq. includingfalsification of time records for work billed to the United States
Government. See, e.g.id. 1 1-2 27-41. Of interest here,&@ording to the Third Amended
Complaint, one of Defendant’s program managers allegedly instructed employmegage in
billing strategies that were tailored “to avoid problems witafe Departmehtudits that had
guestioned time sheet billing practicetd” § 41. But Relatorsnow allegan their proposed Fourth
Amended Complainthat the program manager’s instructions were designed “to avoid problems
with an internal audit from a company that was thinking about buying PAE, which apparent
guestioned time sheet billing pracsce Rehtors Mot. to Amend at 5 (referring to proposed
Fourth Amended Complaint, T 41).

Suing on behalf othe United States for Defendant’s allegé@dlations of the FCA
Relators filedtheir [1] Complaintunder sealn 2013 On March 12, 2014he Court permitted
withdrawal of that Complaint and the filing of a First Amended Compldd#aled Orde=CF
No. 6; 1st Am. Compl., ECF N@. That First Amended Complaint was unsealed by the Court’s
[16] Order of March 18, 2016, issued upon receipt of the United States’ [15] Notice Rggardi

Intervention. After filing a motion to dismiss the First Amended Coaipl, Defendantonsented



to Relators’ request to file a Second Amended Complaint, which the Court orderethutg M
Order of August 15, 20165ee2d Am. Compl., ECF No. 30.

On September 13, 2017, the Court grasitedart and denieth-part Defendant’s motion
to dismiss the Second Amended Complatismissing certain of Relators’ claims kout
prejudice Scott 270 F. Supp. 3d 146The Court held an Initial Scheduling Conference and
ultimately permitted Relators to file a Third Amended Complaaith Defendant’s consent
address deficiencies in the Second Amended Complaint thatidesréfied by the Court in its
September 13, 2017, decisioBeeAm. Scheduling & Procedures Order, ECF No. 45, at 5; Min.
Order of Jan. 3, 2018; 2d Am. Scheduling and Procedures Order, ECF No. 48sah&Court
expressly contemplatedefendant theriled its [50] Motion to Dismiss the Third Amended
Complaint. Shortly thereafter, and before the deadline for their opposition to thatgeradion,
Relators filed theif52] Motion to Amend, which in the alternative sought an extension in the
deadlinefor their opposition. A flurry oubsequent briefing revolved around the core question
of whetherthe Third Amended Complaint should be amended still furtieending the Court’s
decision as to their Motion to Amendto extend the opposition deadline, Relators did not respond
to Defendant’s Motion to Dismiss. Defendant argthed its Motion to Dismisaccordingly

may . . .be treated as concedédef.’s Notice at 3.

[I. LEGAL STANDARD

Under Federal Rule of Civil Procedure 15, a parfyesnitted to amend its complaint or
other pleading “once as a matter of course within” certain alternative time geked. R. Civ.
P. 15(a)(1). “h all other cases, party may amend its pleading only with the opposing party’s
written consent or the aot’s leave.” Id. 15(a)(2). Rule 15 makes clear that when the court’s leave
is sought, that leave should be “freely give[n] . . . when justice so requitessee Willoughby

v. Potomac Elec. Power Gd.00 F.3d 999, 1003 (D.C. Cir. 1996) (findingttleave to amend a
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complaint is within the court’s discretion and “should be freely given unless theregood
reason . . to the contrary”)gert den, 520 U.S. 1197 (1997Firestone v. Firestone&/6 F.3d 1205,
1208 (D.C. Cir. 1996) (noting that “it is an abuse of discretion to deny leave to amend unéess ther
is sufficient reason”).

“When evaluating whether to grant leave to amend, the Court must consider (1) undue
delay; (2) prejudice to the opposing party; (3) futility of the amendment; @fglith; and (5)
whether the plaintiff has previously amended the complatibivell v. Gray 843 F. Supp. 2d 49,
54 (D.D.C. 2012) (citinghtchinson v. District of Columbj&3 F.3d 418 (D.C. Cir. 1996) (quoting
Foman v. Davis371 U.S. 178, 182 (1962))Courts that have found an undue delay in filing [a
proposed amended complaint] have generally confronted cases in which the movants failed t
promptly allege a claim for which they already possessed evidedod@éd States ex rel. Westrick
v. Second Chance Body Armor, In@01 F.R.D. 5, 9 (D.D.C. 2013)An amendment would be
unduly prejudicial if it “substantially changes the theory on which the case has hmmeging
and is proposed late enough so that the opponent would be required to engage dartigeiv
preparation”; it would “put [the opponent] to added expense and the burden of a more complicated
and lengthy trial”; or it raises “issues . . . [that] are remote from the aibees in the case.”
Djourabchi v. Self240 F.R.D. 5, 13 (D.D.C. 26)(quoting 6 Charles Alan Wright, Arthur R.
Miller & Mary Kay Kane, Federal Practice and Procedurg 1487 (2d ed. 1990)jnternal
guotation marks omitted)With respect to the futility of an amendment, a district court may
properly deny a motion to amend if “the amended pleading would not survive a motion t@ dismis
In re Interbank Funding Corsec. Litig, 629 F.3d 213, 218 (D.C. Cir. 2010) (citing, eFgpman
371 U.S. at 182). “With respect to bad faith, courts generally consider the tdrie delay

between the latest pleading and the amendment sought. However, delay atomeudfigient



ground to deny the motion unless it prejudices the opposing p&jgurabchi 240 F.R.D. at 13
(citing Wright, Miller & Kane,suprg § 148§.

“Because amendments are to be liberally granted, the non-movant bears the burden of
showing why an amendment should not be allowabddullah v. Washingtqrb30 F. Supp. 2d
112, 115 (D.D.C. 2008).

[11. DISCUSSION

Relators’Motion to Amend would change only three paragraphs in the Third Amended
Complaint, namely paragraphs 41, 82, and B&lators’Mot. to Amend a#-6. The principal
edit, in paragraph 41, wad replace thallegation ofa State Department audit with the allegation
of an internal audit associated with a potential purchaRetators already allegen audit by a
potential purchaser elsewhere in their Third Amended Complaiaimely inparagraphs 82 and
83. The edits they nowropose to paragra@® appearto be designed, in part, mmnform itto
the fact that the internal audit alreadyingroduced earlier in the proposed Fourth Amended
Complaint, at paragraph 41.

The proposed change® paragraph 82, as well as paragraph &3p have a more
substantive componenthose edits would somewhat soften Relatoosifidenceand specificity
as to what thénternal audit revealedSeeRelators’Mot. to Amend at 4; Relators’ Reply in
Supp. of Mot. to Amend at 4. Rather than alleginthpenThird Amended Complaint that the 2009
internal audit “show[ed] irregularities in billing, pre billing of time not workjgshd] submission
of faked or falsified time recordsRelators now propose in paragraphtBat the same auditrfay
have showedriegularities in billing andpossibleirregularities of an unspecifiechature”
Relators’ Md. to Amend at % (emphasis added). Both the operative and proposed versions of
paragraph 8%ontinue by discussing certain meetings that Deferxlataff allegedly heldin
Lebanon in 2011but the precise connection between those meetings and the 2009 audit differs in
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the two versions. The operative version of paragraph 83 alleges that the meetmhsld/&in
response to that audit,” while the proposed veraitages more generaltipat the meetings were
held “[i]n response to questions about billing practicdd.”

As this discussion illustrateda proposed amendments to paragraphs 41, 82, and 83 raise
somewhat different issues, but all thoeacern whether Relators should be permitted to walk back
their allegations to some extenfThe primaryquestion is whether Relatorsay drop ther
paragraph 4allegation of éState Departmergudit, which allegation they attribute to “a mistake
by counsel in the Third Amended ComplainRelators’Mot. to Amend at 2. Relatorsdicate
that they realized this only in response to Defendant’s Motion to Diswiissh argues that the
State Depdmentallegation triggers a pubkldisclosure bar under the FC/AeeRelators’Reply
in Supp.of Mot. to Amend at 4Def.’s Mot. to Dismiss3d Am. Complat 2831 (citing 31 U.S.C.
§3730(e)(4)(A)) They represent that “[pon review of the argument raised by the Defendants,
the Relators have confirmed that they were not aware of a specific [$faaetentaudit, only
a private one, and then nothing specific about what concerns were ira2@@9.” Relators’
Reply in Supp. of Mot. to Amend at 4.

Evidently the substantive edits to paragraphs 82 and@®8sent Relatorgffort, in their
words, “to correct any mistaken impression that a private audit concernedhjeetsmatter of
this litigation; because “whatever auditing that occurred wasspatific about particular billing
practices as far as Relators knew and certainly did not reveal the scheme Raletansveiled.
Relators’ Mot. to Amend at 1, 8s with the proposed change to paragraph 41, the Court interprets
these proposed edits as responsive to the public-disclosure argument.

The Court now turns to the application of the appropriate standard for evaluasing thi

Motion to Amend. At the threshold, the Coahall determinavhich Rule 15 standard applies.



Althoughin this decision the Court generally does not reach Relators’ Motion to Dtek&ourt
notes thaRelators raiséhereinthe possibiliy of amending as of right. ltimately, howeverthey
disavow seeking to do sand instead forge ahead with their request for the Court’s.|leage
Relators’ Mot. to Docket &; Relators’ Reply in Supp. of Mot. to Docket a1 Accordingly,
the Court need not decide whether Relamay amend absent the Court’s leave.

Defendanhas not discharged its burdenshow why the Court shouldhgrant Relators
leave under the liberal standard applicable to a motion to ange®RAbdullah 530 F. Supp. 2d
at 115 Defendant’s argument does not track the factors that this Court should consider under
Foman For exampleDefendant does not argue tliae amendment would be futile. On the
contrary the parties seem to agree that the amendnoenid affect the merits of the public
disclosure argumentandor originalsource exception.See e.g, 31 U.S.C. 8730(e)(4)(A);

Relators’ Mot. to Amend at 8ndicatingthat the “issue of ‘original source™ associated with the
public-disclosurargument “would be the death knell of Relators’ case”); Def.’s Opp’n to Mlot. t
Amend at3, 5(focusing orpublic-disclosure issues with paragraph 41).

Nor dees Defendant specifically argue that it would be prejudiced by an amendment
Defendant objects only in passitogthe cost of filing a renewed motion to dismigef.’s Opp’n
to Mot. to Amend at 3.“However, an amendment is not automatically deemed prejudicial if it
causes the nemovant to expend additional resources,” fartually) every amendmenneets
that criterion Westrick 301 F.R.D. at 9. Relators’ proposed edits shoulccaasesignificant
changes in Defendant's approach to this case otherwiseentail high costs. The Fourth
Amended Complaint wouldot, for example;substantially chanddg the theory on which the case

has been proceedihigis not “proposed late enough so that the opponent would be required to

engage in significant new preparatiom’ould notnecessarilyput [Defendant] to . . the burden



of a more complicatednd lengthy trial”; and would not rai$issues . . . [that] are remobem

the other issues in the cas®jourabchi 240 F.R.D. at 18juoting Wright, Miller & Kanesupra

§ 1487)(internal quotation marks omittedPespite the passage of time, this case is still in the

early stages of litigation, preceding the expemsescovery. Defendant still would have ample

opportunity to make its case in a renewed motion to dismiss, without dramatits effeits

preparation thus far. A Fourth Amended Complaint would not unduly prejudice Defendant.
The fact thathis proposecamendment arises only after the case has proceeded for some

years, and through several roundsraftions practiceis not surprisingo the Court. Defendant

appeardo haveraised the publidisclosurebar only inits latest motion to dismissSeeDef.’s

Mot. to Dismiss3d Am. Compl.at 2831 (making the publiexclusion argument)see also

generallyDef. PAE’s Mot. to Dismiss 1st Am. Compl., ECF No. 18 (not raising putdiclosure

bar); Def. PAE’s Mot. to Dismiss 2d Am. Compl., ECF No. 33 (gamef. PAE’s Reply Mem.

in Resp. to PIs.” Opp’n to Def.’s Mot. to Dismiss 2d Am. Compl., ECF No. 35 (saRedators

have admitted that they-kesited thesgparagraphs 41, 82, and 88ly in response to Defendant’s

argumentabout the publigisclosurebarin its latestMotion to Dismiss. They realized the need

to adjust factual allegations in their operative complaint; they did not try to makdyenéve

claims SeeWestrick 301 F.R.D. at 9 (drawing this distinction in rejecting undue delay argument)

Relators’Motion to Amendfollowed only nine days later. The delay, accordingly, is not undue.

The circumstances triggering this proposed amendhkentise explain why it was not made in

prior versions of the Complaifit.

4 The parties also quibble over which of the three prior amendments was “swuista®ée, e.g.
Def.’s Opp’n to Mot. to Amend at 2; Relators’ Reply in Supp. of Mot. to Amend at 1. The Court
refrains from descending into a dispute that does not meaningfully facilitatetnes@lecision.



That leaves Defenddatargument that Relators made no mistakeheir Third Amended
Complaint; rather, thegurportedlyhave beeilleging for quite some time thaBsate Department
audittook place. SeeDef.s Oppn to Mot. to Amend at-&. In light of thepresenbriefing, the
Court is not persuaded that past pleadings must be read this ®ayeven f Relators were
previously alleging a State Department audit, there is no reason they should nahitieg¢o
retract that allegation now if they have realized thay cannoallegeit in good faith. Moreover,
they waited only nine days after thperativemotion to dsmiss to do so.See Djourabchi240
F.R.D. at 13 (noting that the intervial a factor in bad faith determinationhe Court is not
persuaded that Relators have acted in bad faith. They are now on notice of a new argument
Defendant, namely the publdisclosure barRelators proposed edits are admittedly designed to
preclude—at least in part-the possibleadversedispositionof a motio to dismiss, but that is not
a proper reason tenyleave to amendt this relatively early stage the proceedingsvherethe
Court does not observe otlgtential indicia of bad faithSee Hoffmann v. United Stat@§6 F.
Supp.2d 27, 3435 (D.D.C. 2003)(collecting casesin summary judgment postyreaff'd per
curiam, 96 F. Appx 717 (Fed. Cir. May 4, 2004¢ert. denied543 U.S. 1002 (2004).

At this time, it is not appropriat® reachthe merits of Defendars publicdisclosure
argument. Defendarst Motion to Dismiss the Third Amended Complaint was not fully briefed.
Nor is it otherwise readily apparent how the publisclosure bar applies, if at all, to Relators

Fourth Amended Coplaint Defendant may file a Motion to Dismiss that addresses the revised

® It is not clear, however, what Relators mean when they assert that “disbeverevealed what
was unknown to the Plaintiff previously.” Relators’ Mot. to Amend at 9. The Court has not
ordered any discoverlgy Relators In any event, the Court's decision is not affected by this
appaent error.
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allegationsin the Fourth Amended Complaint, and the Court shall make a decision upon the
conclusion of briefing.

The Court also disagrees with Defendant’s contentiorRektorsshould proceed, not by
filing an amended complaint, but instead by abandoning allegations in dppwsition
memorandum. Def.’s Opp’n to Mot. to Amend af €citing Roz Trading Ltd v. Zeromax Grp.,
Inc., 517 F. Supp. 2d 377, 385 n.3 (D.D.C. 2007) (&eiotelly, J.)). In Roz this Courtsimply
supposedhatthe omission of an allegation from an oppositr@presenteds abandonmentSee
Roz Trading Ltd517 F. Supp. 2d at 385 n.Zhat casaloes not stand for the proposition that an
opposition memorandum is the appropriate vehicle fde dactoamendment to the operative
complaint. A single pleading reflecting Relators’ current allegations would enable the ©Gou
more squarely and effiently address the publidisclosure bar-should Defendant continue to
make that argumeim a renewed motion-as well as Defendant’s other arguments for dismissal.

IV.CONCLUSION

For the foregoing reasonthe Courtshall in an exercise of its discretioGRANT
Relators’ [52] Motion for Leave to Amend Complaint to File Correction or in therddtive for
Extension of Time to Respond to the Motion to Dismiske Clerk of Court shall fil&kelators’
[52-1] Fourth Amended Complaint as of this datm light of the filing of Relators’ Fourth
Amended Complaint, the Court shAEENY WITHOUT PREJUDICE Defendant’s [50] Motion
to Dismiss the Third Amended Complaint.

Because the Court permits the Fourth Amended Complaint on the basis of Relators’ [50]
Motion, the Gurt shall GRANT-IN-PART and DENY-IN-PART as MOOT Relators’ [59]
Motion to Docket Their Fourth Amended Complaint and to Amend the Seheldelators’ [59]
Motion is granted only insofar as the Court adopts the briefing schedule proposed thexein f
dispositive motion that Defendant may choose to f8eeMot. to Docket at 3.
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Defendant may file a Motion to Dismiss the Fourth Amended Complai@®@®yOBER
15, 2018. If Defendant so files, then Relators sHidl their response bWOVEMBER 14, 2018.

Defendant'sreply, if any,shall be filed byNOVEMBER 28, 2018.

SO ORDERED.

Dated: Septembdr3, 2018

Is/
COLLEEN KOLLAR-KOTELLY
United States District Judge
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